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ADVERTISEMENT. 


The  Author  trusts,  that  when  the  time  necessary  to  pass  through  the  press 
a  Volume  requiring  so  much  accuracy,  and  containing  so  many  references,  and 
the  number  of  cases  which  are  daily  occurring  upon  the  subject  of  Practice 
are  considered,  the  Profession  will  appreciate  his  motive  for  publishing  the 
following  Treatise  in  separate  portions.  As  little  delay  as  possible  will  occur 
in  bringing  out  the  remainder  of  the  Work;  and  in  the  meantime,  it  is  hoped 
that  the  copious  Index  which  is  added  to  the  present  Volume  will  in  some 
mearore  prevent  the  inconvenience  which  might  otherwise  be  experienced 
from  the  delay. 


PREFACE 


Whatever  apology  may  be  doe  to  the  Profession  for  the  manner  in  which 
the  work  has  been  ezecnted,  the  Author  does  not  conceive  that  he  is  called 
upon  to  offer  any  for  the  publication  of  a  new  Treatise,  on  the  Practice  of  the 
Court  of  Chancery.  The  want  of  such  a  Treatise,  on  a  more  extended  scale 
than  those  hitherto  published,  has  long  been  acknowledged ;  and  the  writer 
feels,  that  in  undertaking  one,  he  is  only  complying  with  the  wishes  of  the 
Profession.  Whether  the  ensuing  pages  will  supply  the  want  which  has  been 
felt,  is  not  for  him  to  say ;  indeed,  when  he  compares  what  he  has  accom- 
plished with  the  previous  notions  which  he  had  formed  in  his  own  mind  as  to 
the  requisites  of  a  good  book  of  practice,  it  is  with  unfeigned  diffidence  that 
he  commits  his  work  to  the  Public.  He  trusts,  however,  that  if  he  has  not 
performed  all  that  he  aimed  at,  his  endeavours  to  throw  light  upon  this  compli- 
cated subject  will  not  have  proved  entirely  ineffectual. 

The  object  which  the  Author  has  had  in  view  has-  been  to  lay  before  the 
reader,  not  merely  the  abstract  rules  of  practice,  collected  from  the  text-books 
and  maiginal  notes  of  reports,  but  lo  show,  as  far  as  could  be  done,  the  prin- 
ciples upon  which  the  various  rules  have  been  framed,  and  to  point  out  how 
far  those  principles  have  been  followed  up  in  the  decisions  to  be  found  in  the 
reported  cases.  He  has  also  endeavoured  to  bring  under  the  eye  of  the  prac- 
titioner the  several  alterations  and  modifications  which  have  been  made,  in  the 
course  of  proceeding,  by  the  numerous  Statutes  and  Orders  of  Court  which 
have,  of  late  years,  been  framed,  and  to  show  how  far  those  alterations  and 
modifications  are  consistent  with  the  ancient  practice  and  the  principles  by 
which  it  was  governed.  In  doing  this,  he  has  drawn  laigely  from  the  excel- 
lent work  of  Lord  Chief  Baron  Gilbert,  and  from  the  older  text-books  and  the 
modem  editions  of  them,  as  well  as  from  several  of  the  more  recent  publica- 
tions. In  referring  to  text-books  for  information,  he  has  been  careful  to  avoid 
citing  them  in  any  case  where  the  authorities  upon  which  they  proceeded  were 
accessible,  without  a  careful  inspection  and  collation  of  such  authorities  $  and 
he  can  venture  to  assure  the  Profession  that  there  are  few,  if  any,  of  the 
numerous  cases  cited  and  referred  to  in  the  following  Treatise  which  have  not 
been  carefully  examined  by  himself ;  and  that  he  has  also,  in  every  instance  in 
which  there  has  appeared  any  doubt  as  to  the  correctness  of  the  report,  made 
it  a  rule  to  refer  to  the  statement  of  the  case  in  the  Registrar's  book.  In  dis- 
cussing the  modem  alterations  which  have  taken  place  under  the  new  Orders 
and  Statutes,  he  has  not  always  had  the  advantage  of  reported  cases  for  his 
guidance,  he  has,  however,  derived  considerable  assistance  from  the  Report  of 
the  Commissioners,  appointed  in  the  year  1824,  to  inquire  into  the  Practice  of 
the  High  Court  of  Chancery,  and  of  the  explanatory  paper  annexed  to  that 
document  He  has  also  derived  much  useful  information  from  the  notes  and 
explanations  in  Mr.  Jemmett's  edition  of  Sir  Edward  Sugden's  Acts.  The 
same  sources,  however,  have  not  supplied  information  as  to  all  the  recent  Sta- 
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totds  and  Orders ;  and  in  such  cases  he  has  had  no  alternative  but  to  state  the 
alteration  which  has  taken  pkce  without  comment,  or  to  offer  the  result  of  his 
own  reasoning  and  conjectures  upon  them. 

With  regaid  to  the  ^^  Practical  Observations  on  the  Pleadings  in  the  Court,'* 
which  are  incorporated  in  the  following  Treatise,  the  Author  owes  it  to  some 
of  his  friends,  for  whose  judgment  he  has  the  highest  respect,  to  saj,  that  it  is 
contrary  to  their  opinions  tliat  he  has  ventured  to  introduce  them.  It  must, 
however,  be  admitted,  that  it  is  extremely  difficult  in  a  work  of  this  nature  to 
separate  pleading  from  practice :  many  points  in  each  are  so  intimately  con- 
nefted  with  or  arise  out  of  the  other,  that  it  is  scarcely  possible  to  shew  the 
precise  line  of  demarcation ;  besides  which,  the  writer  has  himself,  in  the 
course  of  practice,  so  frequently  felt  the  want  of  some  book  which  should  give 
him  information  as  to  many  of  the  practical  points  connected  with  pleading, 
which  every  Chancery  pleader  is  supposed  to  have  learnt  in  the  Draftman  s 
office  where  he  has  acquired  his  rudiments,  and  which  for  that  reason  are  never 
mentioned  in  any  of  the  books  of  practice  or  publications  upon  pleading,  that 
he  cannot  but,ex()ect  that  the  incorporation  in  the  following  Treatise  of  such 
observations  upon  those  points  as  his  own  limited  experience  and  the  commo- 
nicaiions  of  his  friends  have  enabled  him  to  collect,  will  be  as  acceptable  to  the 
Profession  in  general,  and  to  the  junior  branches  of  it  in  particular,  as  it  would 
have  been  to  himself.  The  same  expectation  has  induced  him  to  make  an 
attempt  to  reduce  into  some  order  the  various  points  and  decisions  which  occor 
upon  the  intricate  subject  of  *^ Parties." 

The  general  plan  adopted  in  the  following  pages  has  been  (after  pointing  out 
the  persons  by  and  against  whom  a  suit  in  Chancery  may  or  may  not  be  insti- 
tuted, with  the  peculiarities  in  point  of  practice  attached  to  each  description  of 
party  litigant,  and  showing  who  the  parties  are  that  must  necessarily  be  brought 
before  the  Court  in  each  case,)  to  trace  a  suit  in  equity  from  its  commencement  to 
its  termination,  detailing  all  the  practical  points,  whether  relating  to  pleading  or 
to  practice,  which  may  arise  in  every  stage  of  the  proceeding.  In  doing  this  he 
has  endeavoured  to  discuss  fully  every  point  as  it  occurs,  so  that  each  chapter, 
and  each  section  of  every  chapter,  may  set  before  the  reader  the  whole  law 
npon  the  subject  of  which  it  treats.  By  this  means  he  has  avoided  the  neces- 
sity of  making,  perpetuaHy,  <<  prospective  references,"  which  frequently  occa- 
iioQ  confusion,  and  are  always  inconvenient  to  the  reader.  The  course  thus 
porsaed  may  sometimes  have  led  to  repetitions ;  but  it  is  hoped  that  the 
instances  in  which  it  has  done  so  will  not  be  found  very  nnmerons. 

There  only  remains  to  the  writer  the  agreeable  task  of  returning  his  sincere 
thanks  to  his  professional  friends  for  the  assistance  which  he  has  received  from 
diem  in  the  course  of  his  work*  He  has  also  to  express  his  gratitude  to  the 
Officers  of  the  Court,  to  whom  he  has  had  occasion  to  apply  for  information 
upon  points  arising  within  their  respective  departments,  for  the'  readiness  with 
which  such  information  has  been  communicated.  In  the  Registrar's-office, 
particulariy,  he  has  met  with  attentions*  which  he  is  most  happy  to  acknow- 
ledge ;  and  he  feels  that  he  is  adding  much  to  the  value  of  his  work  when  he 
states  that  he  is  indebted  to  the  kindness  of  Mr.  Colville  for  much  useful  and 
valuable  information. 

IdMooufVImf,     ") 
March  O,  1837.  3 
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CHAPTER  I. 


OF  THE   COMMENCEMENT  OF  A  SUIT. 


A  SUIT  in  the  Equity  side  of  the  Court  of  Chancery  is  commenced  by  pre- 
ferring a  petition,  containing  a  statement  of  the  plaintiff^s  case,  and  praying 
the  relief  which  he  considers  himself  entitled  to  receive.  This  petition,  when 
preferred  by  a  subject,  is  called  in  the  old  books  an  English  BiU^  by  way  of 
distinction  from  the  proceedings  in  suits  within  the  ordinary  or  common-law 
jurisdiction  of  the  Court,  which  till  the  statute  of  4  Geo.  2,  c.  26,  were  entered 
and  enrolled  more  anciently  in  the  French  or  Norman  tongue,  and  afterwards 
in  Latin,  and  is  usually  addressed  to  the  Lord  Chancellor,  Lonl  Keeper,  or 
Lords  Commissioners  for  the  custody  of  the  Great  Seal,  (a)  unless  the  seals  are 
in  the  King*s  hands,  or  the  Chancellor  himself  be  the  suitor,  in  which  case  the 
bill  is  addressed  to  the  King  himself,  {b) 

If  the  suit  is  instituted  on  behalf  oi  the  Crown,  or  of  those  who  partake  of 
its  prerogative,  or  whose  rights  are  under  its  particular  protection,  such  as  the 
objects  of  a  public  charity,  the  matter  of  complaint  is  offered  to  the  Court,  not 
by  way  of  petition,  but  of  information,  (c)  by  the  proper  officer,  of  the  rights 
which  the  Crown  claims  on  behalf  of  itself  or  others,  and  of  the  invasion  or 
detention  of  those  rishts  for  which  the  suit  is  instituted,  (d)  This  proceeding 
is  then  styled  an  information.  The  rules  of  practice  incidental  to  these  two 
methods  of  instituting  a  suit  in  Equity  differ  so  little  from  each  other,  that  in 
the  ensuing  Treatise  what  is  said  with  respect  to  the  one  may  be  considered  as 
applicable  to  both,  unless  where  a  distinction  is  specifically  pointed  out. 

*There  are  other  methods  of  commencing  proceedings  in  the  p  4n>  1 
Coart  of  Chancery,  namely,  by  petitions,  in  cases  of  infancy,  or  L  J 

under  particular  Acts  of  Parliament,  the  practice  with  regard  to  which,  as  well 
as  with  regard  to  petitions  addressed  to  the  Ix)rd  Chancellor  in  his  character  of 
custodies  of  idiots  and  lunatics,  will  be  the  subject  of  future  chapters ;  but  for 
the  present  I  shall  confine  my  observations  to  the  practice  arising  out  of  the 
ordinary  proceedings  by  bill  or  information ;  and  in  doin^  this  I  shall  endeavour, 
first,  to  trace  a  suit  in  all  its  regular  stages,  from  the  bul  to  the  final  decree ;  I 
shall  then  proceed  to  the  consideration  of  the  points  of  practice  which  arise 
from  incidental  occurrences,  and  from  interlocutory  applications.  As  a  pre- 
liminary step,  however,  I  shall  first  point  out  the  persons  by  and  against  whom 
a  suit  may  be  instituted,  with  the  peculiarities  of  practice  applicable  to  each 
description  of  persons ;  and  shall  then  direct  the  practitioner's  attention  to  the 
parties  whom  it  may  be  necessary  for  him  to  bring  before  the  Court,  in  order 
to  entide  the  plaintiff  to  obtain  the  decree  which  he  seeks. 

(a)  Ld.  IM.  7.  (b)  Ld.  Red.  7. 

(e)  Ld.  Bed.  7.  (</)  Ld.  Red.  18 ;  S  Watt  Symb.  194. 
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[    *3     ]  •CHAPTER  n. 

OF  THE   PERSONS  BY  WHOM  A  SUIT  MAT   BE   INSTITUTED. 

Sect.  L— 7%e  King*8  Attorney  General. 

It  is  a  general  rule,  subject  to  very  few  exceptions,  that  there  is  no  sort  or 
condition  of  persons  but  may  sue  in  the  Court  of  Chancery,  and  this  extends 
fipom  the  highest  person  in  the  State  to  the  most  distressed  pauper. 

The  King  himself  has  the  same  right  which  a  subject  has,  to  institute  pro- 
ceedings in  his  own  Courts  for  the  assertion  of  any  right  which  he  daims, 
either  on  behalf  of  himself  or  others,  and  the  same  principles  which  entitle  a 
subject  to  the  assistance  of  a  court  of  equity,  to  enable  him  to  assert  bis  legal 
rights,  are  equally  applicable  to  the  Sovereign.  Thus  a  suit  may  be  instituted 
on  behalf  of  the  Crown  to  have  the  benefit  of  a  discx>very  from  persons  chaiged 
to  be  aliens  of  the  place  of  their  birth,  in  order  to  assist  him  in  a  commission 
to  inquire  into  their  lands,  with  the  view  of  seizing  them  into  his  hands  by 
inquisition,  (a)  For  the  same  reason,  wliere  an  office  cannot  be  found  for  the 
Crown  without  the  aid  of  a  Court  of  Equity,  the  Court  will,  at  the  suit  of  the 
Crown,  interfere  to  restrain  the  commission  of  waste  in  the  mean  time.  (fi\ 

It  is  said  that  the  King  is  not  bound  to  assert  his  rights  in  any  particular 
Court,  but  that  he  may  sue  in  any  of  his  Courts  which  he  pleases,  without 
reference  to  the  question  whether  the  subject  matter  of  his  suit  is  such  as  comes 
within  the  peculiar  jurisdiction  of  such  Court  (c)  Thus  he  may  have  a  qiiare 
impedit  in  the  King^s  Bench,  ((/)  or  he  may  elect  to  sue  either  in  a  Court  of 
Common  Law  or  in  a  Court  of  Equity.  In  a  suit  which  was  commenced  in 
Chancery  by  the  Attorney  General  on  behalf  of  the  King  and  Lord  Hunsdon, 
r  *4  1  '^^  ^^®  King's  *farmer  for  the  manor  of  West  Thoresley  and  Cas- 
L  -J  tleby,  in  the  county  of  York,  against  the  Duchess  Dowager  of 

Arundel  and  others,  a  decree  was  pronounced  for  the  King,  although  the  King 
had  a  good  title  at  law,  as  appears  by  the  report  of  Sir  H.  Hobart,  who  as 
Lord  Chief  Baron  assisted  the  Lord  Chancellor;  (e)  and  in  Attorney  General 
V.  Vernon^  {/)  a  patent  of  lands  was  set  aside  as  unduly  obtained,  by  informa- 
tion in  equity.  In  both  these  cases,  however,  there  were  equitable  grounds 
alleged  for  instituting  the  proceedings.  In  the  former  case,  the  cause  alleged 
was,  that  the  deeds  whereby  the  estate  came  to  the  party  under  whose  attain- 
der the  Crown  claimed,  were  suppressed  or  withheld  by  the  defendants ;  in  the 
latter  case,  fraud  and  surprise  were  charged  as  grounds  of  relief.  There  seems, 
however,  to  be  no  doubt  but  that  the  King  may  proceed  in  questions  relating  to 
the  property  to  which  he  is  entitled  in  right  of  his  Crown,  either  in  a  Court  of 
Law  or  in  a  Court  of  Equity,  and  that  where  he  has  caused  a  Court  of  Equity 
to  be  informed  that  an  intrusion  has  been  committed  on  his  land,  although  no 
matter  of  equitable  jurisdiction  has  been  stated,  yet  the  information  will  be 
entertained:  but  in  such  cases,  if  any  question  of  law  arises,  the  Court  will 
put  it  in  the  course  of  trial  by  a  Court  of  Law,  and  will  retain  the  information 

(a)  Attorney  General  ▼.  Da  Plenis,  1  Bro.  P.  C.  416-19. 

(b)  2  Yes.  286. 

(c)  II  Rep.  68  B.;  Ibid.  75  A.;  Plowden,  236,  240,  244. 

(d)  1 1  Rep.  68  B. 

(e)  The  King  ▼.  The  Coanteee  Dowager  of  Arundel,  Hob.  131. 
(/)  1  Vera.  277,  870 ;  2  Ch.  R.  868,  8.  C. 
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tin  the  result  of  such  trial  is  known,  (g)  In  general,  however,  suits  on  hehalf 
of  the  Grown  are  instituted  in  the  Court  which,  by  its  constitution,  is  most 
pfopeily  adapted  to  the  case ;  and  the  Court  of  Exchequer  being  the  general 
Coort  for  all  business  relating  to  the  King's  revenue  or  property,  the  practice 
is,  that  all  proceedings  relating  to  the  property  of  the  Crown,  whether  at  com- 
mon law  or  in  equity,  should  be  instituted  there.  Many  cases,  however,  occur 
in  the  books  in  which  proceedings  relating  to  the  rights  of  the  Crown  have 
been  commenced  in  the  Court  of  Chancery ;  but  they  are,  in  general,  confined 
to  cases  of  ptirpresiure  or  nuisance^  or  other  matters  where  the  proceedings 
have  been  commenced  at  the  relation  of  individuals,  who,  as  they  are  con- 
sidered responsible  for  tKe  costs  *and  conduct  of  the  suit,  are  in  p  «5  n 
general  at  liberty  to  commence  it  in  whatever  Court  of  competent  L  -I 

jurisdiction  they  please.  For  the  same  reason,  informations  on  behalf  of 
charities,  or  of  idiots  or  lunatics,  in  which  there  is  generally  a  relator,  are  fre- 
quently exhibited  in  the  Court  of  Chancery,  although  they  may,  with  equal 
propriety,  be  commenced  iii  the  Exchequer.  And  it  is  to  be  observed,  that  in 
cases  relating  to  charities,  informations  under  the  Act  of  69  Greo.  8,  c.  61,  may 
be  commenced  either  in  the  Court  of  Chancery  or  Exchequer,  although  in 
general  they  have  been  instituted  in  the  former  Court 

In  all  cases  where  the  right  of  the  King,  or  of  those  who  partake  of  his 

Srerogative,  are  the  subject  of  the  suit,  the  name  of  the  King  is  not,  as  we 
ave  seen,  made  use  of  as  the  party  complaining,  hot  the  matter  of  complaint 
is  offered  to  the  Court  by  way  of  information  given  by  the  proper  officer. 
That  officer,  if  the  information  is  exhibited  in  any  of  the  Supreme  Courts  at 
Westminster,  is  the  Attorney  General,  or  if  the  office  of  Attorney  General 
should  happen  to  be  vacant,  the  Solicitor  General,  {h) 

Besides  the  Attorney  and  Solicitor  General,  who  are  the  officers  for  conduct- 
ing the  King's  business  in  his  Courts  at  Westminster,  the  King  has  officers  of 
the  same  description  in  the  county  palatine  of  Lancaster  and  in  the  duchy  of 
Lancaster,  whose  duty  it  is  to  conduct  the  business  of  the  Crown  in  the  courts 
belonging  to  those  jurisdictions.  {{)  The  Bishop  of  Durham,  as  possessing 
jura  regalia  in  the  county  palatine  of  Durham,  has  also  his  Attorney  General 
for  the  same  purpose  within  his  jurisdiction.  And  it  seems  that  the  Bishop  of 
Ely  has  also  the  privilege  of  appointing  an  Attorney  General  within  his  fran- 
chtfe. 

'Previously  to  the  passing  of  the  Act  of  the  11  Geo.  4,  &  1  p  ^^  -. 
WilL  4,  c  70,  by  which  tiie  jurisdictions  of  the  Courts  of  Great  ^  -^ 

Session  in  the  principality  of  Wales  and  county  palatine  of  Chester,  and  of  the 
Chamberlain  and  Vice  Chamberlain  of  Chester,  were  transferred  to  the  Courts 
at  Westminster,  informations  on  behalf  of  the  Crown  to  these  Courts  respect- 
ing matters  within  their  jurisdiction  must  have  been  by  the  Attorneys  General 
of  those  jurisdictions.  But  since  the  passing  of  that  Act,  although  by  the  34th 
sect,  the  offices  of  Attorney  General  of  Chester  and  of  Wales  are  continued  to 

(^)  Vide  Attorney  Geneiml  to  the  Prince  of  Wales  v.  Sir  J.  8t.  Aabyn,  Wightw.  167, 
ml  the  CMii  there  cited;  vide  etiam  Attorney  General  ▼.  The  Mayor  of  Plymouth,  ibid. 
134. 

(A)  Ld.  Red  18;  Wilket's  Case,  4  Bar.  2527. 

(i)  The  Coort  of  the  Duchy  Chamber  of  Lancaster  has  both  a  legal  and  equitable  jaris- 
dicSioo  with  regard  to  lands  within  its  surrey,  and  proceedings  relating  to  the  property  of  the 
Crown  within  its  jurisdiction  are  generally  commenced  by  information  by  the  Attorney  Gen- 
eral of  the  jurisdiction.  Per  Wood,  B. ;  Attorney  General  for  the  Prince  of  Wales  ▼.  8t. 
Aubyn,  Wightw.  217.  It  seems,  however,  that  the  Court  of  Eichequer  and  Court  of 
Chanooy  have  a  concurrent  jurisdiction  within  the  Duchy  Coort  of  Lancaster.  Levington 
V.  Woton,  I  Ch.  Rep.  52;  ToCh.  135;  Hardr.  171. 
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the  present  holder  of  them  till  His  Majesty's  pleasure  shall  be  otherwise 
declared,  yel,  as  their  offices  are  circumscribed  by  the  jurisdictions  to  which 
they  are  appointed,  and  the  courts  of  equity  within  those  jurisdictions  are 
removed,  no  informations  in  equity  can  be  exhibited  by  them,  because  no  per- 
son who  sustains  the  character  of  Attorney  General  in  a  county  palatine  or 
other  jurisdiction  of  this  description  is  recognized  as  such  in  Westminster 
Hall,  (k)  In  this  respect,  however,  the  Attorney  General  for  the  Duke  of 
Cornwall  appears  to  be  in  a  different  situation  from  Attorneys  General  of  counties 
palatine,  since  it  has  been  decided,  itirthe  case  of  the  Attorney  General  for  tlu 
Prince  of  Wales  v.  Sir  John  St»  Aubyrif  that  he  may  exhibit  an  English 
information  on  behalf  of  the  Prince  of  Wales,  as  Duke  of  Cornwall,  in  the 
King's  Courts  at  Westminster.  It  seems,  however,  that  this  rule  holds  only 
during  such  time  as  there  is  a  Duke  of  Cornwall  in  existence,  and  that  when 
the  duchy  of  Cornwall  is  in  the  hands  of  the  Crown,  the  King's  Attorney 
General  conducts  all  proceedings  relating  to  the  duchy.  When  there  is  a  Duke 
of  Cornwall  who  has  not  attainted  his  majority,  such  proceedings  are  also  carried 
on  by  the  King's  Attorney  General,  taking  along  with  him  the  Attorney  Gen- 
eral for  the  duchy  of  Cornwall,  not,  as  it  seems,  that  he  is  joined  as  a  neces- 
sary party,  but  rather  from  attention  to  the  Duke  of  Cornwall  in  respect  of  his 
interests.  (/)  When  the  Duke  of  Cornwall  comes  of  age,  the  proceedings  may, 
r  ^  -|  it  would  appear,  be  taken  up  and  prosecuted  by  his  Attorney 
^  -*  *General  alone,  (m)     And  if  the  Duke  of  Cornwall  should  die 

pendente  lite^  the  proceedings  may  be  carried  on  by  the  King's  Attorney  Gen- 
eral by  information  of  revivor  and  supplement  (n) 

Besides  the  cases  in  which  the  immediate  rights  of  the  Crown  are  concerned, 
the  King's  officers  may,  in  some  cases,  institute  proceedings  on  behalf  of  those 
who  claim  under  the  Crown,  by  grant  or  otherwise,  or,  more  correctly  speak- 
ing, those  who  claim  under  the  Crown  may  make  use  of  the  King's  name,  or 
of  tliat  of  his  proper  officer,  for  the  purpose  of  asserting  their  right  against  a 
third  party.  Thus  a  chose  in  action  may  be  assigned  to  the  King*,  and  may 
also  be  granted  or  assigned  by  him  to  another  person  $  and  in  this  latter  case 
the  grantee  may  either  sue  for  it  in  his  own  name  or  in  that  of  the  King,  (o) 
But  if  he  sues  in  his  own  name  he  must  make  the  Attorney  General  a  party  to 
his  suit.  In  Batch  v.  WastaU^  (p)  A.  having  outlawed  B.,  brought  a  biU 
against  C,  a  trustee  for  B.,  with  respect  to  an  annuity,  to  subject  this  annuity 
to  the  plaintiff's  debt,  and  the  Court  held,  that  forasmuch  as  by  the  outlawry 
all  the  defendant's  interest,  as  well  equitable  as  legal,  was  vested  in  the  Crown, 
the  plaintiff  must  not  only  get  a  srant  thereof  from  the  Crown,  but  must  make 
the  Attorney  General  a  party  to  the  suit  {q) 

Informations  may  also  be  exhibited  by  the  King's  Attorney  General  or  other 
proper  officer  in  support  of  the  rights  of  those  whose  protection  devolves  upon 
the  Crown  as  supreme  head  of  the  Church.  Thus  the  King,  as  supreme  head 
of  the  Church,  is  the  proper  guardian  of  the  temporalities  of  the  bishopricks ; 
and  an  information  may  therefore  be  brought  by  the  Attorney  General  to  stay 
waste  committed  by  a  bishop,  (r) 

(k)  Arg^  Attorney  General  to  the  Prince  of  Wales  ▼.  Sir  J.  St.  Aubyn,  Wig;htw.  178. 

(/)  Vide  Wigfatw.  255,  256,  and  the  prnoeedings  there  cited. 

(m)  Vide  Wigbtw.  346,  and  the  proceedings  there  cited. 

(n)  Ibid.  25. 

(o)  Dyer,  1,  PI.  7,  8;  Keilw.  1,  69;  5  Bac.  Ab.  tit  Prerog.  F.  3;  Miles  t.  Williams, 
1  P.  Wms.  252;  Earl  of  Stafford  ▼.  Buckley,  2  Ves.  181. 

(p)  IP.  Wms.  445. 

(g)  Vide  etiam  Hayward  t.  Fry,  ibid.  446 ;  and  Rex  ▼.  Fowler,  Bunb.  38. 

(r)  Knight  ▼.  Mosely,  Amb.  176;  Wither  v.  D.  dc  C.  of  Winchester,  3  Men  427; 
Jefferson  t.  Bishop  of  Durham,  1  Bos.  dc  PulL  129,  131. 
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la  like  manner  the  Attorney  General  may  exhibit  informations  on  behalf  of 
indiYidoals  who  are  considered  to  be  under  the  protection  of  the  Crown  as 
parens  patrim  such  as  the  objects  of  general  chanties,  idiots  and  lunatics.  In 
some  instances,  also,  *the  Attorney  or  Solicitor  General  is  author-  r  *q  -i 
ized  to  institute  informations  by  particular  Acts  of  Parliament,  as  I-  -^ 

in  the  case  of  proceedings  under  the  Marriage  Act,  4  Geo.  4,  c.  76,  and  under 
the  Acts  («)  for  giving  additional  facilities  in  applications  to  courts  of  equity 
regarding  the  management  of  estates  or  funds  belonging  to  charities. 

With  respect  to  idiots  and  lunatics,  it  is  to  be  observed  that  suits  on  their 
behalf  are  usually  instituted  by  the  committees  of  their  estates ;  but  that  some- 
times where  there  has  been  no  committee,  or  where  the  interest  of  the  com- 
mitlee  is  likely  to  clash  with  those  of  the  persons  whose  estates  are  under  their 
care,  informations  have  been  exhibited  on  their  behalf  by  the  Attorney  General, 
as  the  officer  of  the  Crown.  (/)  Where  informations  have  been  filed  on  behalf 
of  persons  found  lunatic,  but  who  have  had  no  committee  appointed,  the  Court 
will  proceed  to  give  directions  for  the  care  of  the  property  of  the  lunatic,  and 
for  proper  proceedings  to  obtain  the  appointment  of  a  committee,  (u)  Persons 
incapable  of  acting  for  themselves,  though  not  coming  under  the  aescription  of 
idiots  or  lunatics,  have  been  permitted  to  sue  by  their  next  friend  without  the 
intervention  of  the  Attorney  General,  (x) 

It  seems  that  when  an  information  is  filed  on  behalf  of  a  lunatic,  he  must  be 
named  as  a  party  to  the  suit,  and  that  merely  naming  him  as  a  relator  will  not 
be  saffieient;  (y)  but  in  the  cases  of  the  Attorney  General  v.  Parkhurst^  (z) 
and  Attorney  General  v.  Woolrich^  {a)  a  distinction  appears  to  be  taken 
between  cases  where  the  object  of  the  suit  is  to  avoid  some  transaction  of  the 
lunatic,  on  the  ground  of  his  incapacity,  and  those  in  which  it  is  merely  to 
affirm  a  contract  entered  into  by  him  for  his  benefit,  or  to  assert  some  claim  on 
his  behalf.  In  the  former  case  it  was  held  that  the  lunatic  ought  not  to  be 
named  as  plaintiff,  because  no  man  can  be  heard  to  stultify  himself.  If  he  is 
named,  however,  it  will  *be  no  ground  for  demurrer,  {h)  The  r  «9  i 
reason  for  making  a  lunatic  a  party  in  proceedings  of  this  nature  ^  ^ 

appears  to  be,  that  as  no  person  can  be  bound  by  a  decree  in  a  suit  to  which  he 
or  they  under  whom  he  derives  title  are  not  parties,  and  as  a  lunatic  may 
recover  his  understanding,  the  decree  will  not  have  the  effect  of  binding  him 
onless  he  is  a  party  to  the  suit;  and  upon  the  eame  principle  it  is  held,  that 
where  a  suit  is  instituted  on  behalf  of  the  lunatic  by  his  committee,  the  com* 
mittee  must  be  named  as  a  co-plaintifiT,  in  order  that  the  right  which  the  com- 
mittee acquires  in  the  lunatic's  estate,  by  virtue  of  the  grant  from  the  Crown, 
may  be  barred.  The  same  reason  does  not  apply  to  cases  of  idiots,  because  in 
contemplation  of  law  they  never  can  acquire  their  senses ;  they  are,  therefore, 
not  considered  necessary  parties  to  proceedings  on  their  behalf,  (c) 

With  respect  to  informations  exhibited  under  particular  Acts  of  Parliament : 
By  the  59  Geo.  3,  c.  91,  which  was  passed  for  giving  additional  facilities  in 
applications  to  Courts  of  Equity  regarding  the  management  of  estates  or  funds 
belonging  to  charities,  the  commissioners  appointed  under  the  58  Geo.  3,  c  91, 


(«)  59  Geo.  3»  c.  91 ;  and  2  Will.  4,  c.  57. 

(1)  Attorney  Geoenl  ▼.  Parkharst,  I  Cha.  Ca.  112;  Attorney  General  ▼.  Woolrichy 
ibid.  153  ;  Attorney  General  ▼.  Tiler,  1  Dick.  878;  2  Eden,  230. 
(«)  Attorney  General  ▼.  Howe,  Ld.  Red.  23,  n.  3. 
\x)  Linej  v.  Wetherley,  Ld.  Red.  28,  n.  a. 
(5)  Attorney  General  ▼.  Tiler,  I  Dick.  878. 
(z)  I  Oha.  Ca.  112.  (a)   Ibid.  153. 

(h)  Ridler  ▼.  Ridier,  Eq.  Ca.  Ab.  279. 
(c)  Attorney  General  ▼.  Woolrich,  1  Cha.  Ca.  163. 
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and  59  Geo.  3,  c  81,  or  any  five  or  moie  of  them,  are  anthorized  and  empow- 
ered, whenever,  upon  any  investi^tion  had  or  taken  by  or  before  them,  any 
case  shall  arise  or  happen  in  which  it  shall  appear  to  the  said  commiasionen 
that  the  directions  or  orders  of  a  Court  of  Equity  are  requisite  for  remedying 
any  neglect,  breach  of  trust,  fraud,  abuse  or  misconduct,  in  the  management  of 
any  trust  created  for  any  charitable  purposes,  as  therein  mentioned,  or  of  the 
estates  or  funds  thereunto  belonging,  or  for  the  regulating  the  administration  of 
any  such  trust,  or  of  the  estates  or  funds  thereof,  to  certify  the  particulars  of 
such  case  in  writing  under  their  hands  to  His  Majesty's  Attorney  general ;  and 
thereupon  His  Majesty's  Attorney  general  is  authorized  and  empowered,  if  he 
shall  so  think  fit,  either  by  a  summary  application  in  the  nature  of  a  petition, 
or  by  information,  as  the  case  may  require,  to  apply  to  or  commence  a  suit  in 
r  *10  1  ^^^  Majesty's  High  Court  of  Chancery,  or  to  or  in  His  Majesty's 
L  ^  *Court  of  Exchequer,  sitting  as  a  Court  of  Equity,  stating  and  set- 

ting forth  the  neglect,  breach  of  trust,  fraud,  abuse  or  misconduct,  or  other 
cause  of  complaint  or  application,  and  praying  such  relief  as  the  nature  of  the 
case  may  require.  This  Act  has  been  continued  by  the  2  Will.  4,  c.  57,  sec. 
11,  by  which  Act  the  Attorney  general's  certificate  that  the  particulars  of  the 
case  in  question  have  been  duly  certified  to  him  by  the  commissioners,  is  made 
sufficient  evidence  of  such  certifying  by  the  commissioners,  (e)  It  is  to  be 
observed,  that  in  proceedings  under  these  Acts  the  Attorney  general  is  not  con- 
sidered liable  to  costs  in  the  event  of  failure ;  but  although  as  an  officer  suing 
in  discharge  of  his  public  duty  he  can  never  be  made  to  pay  costs  in  a  Court  of 
Equity,  yet  it  is  not  the  rule  of  a  Court  of  Equity  that  he  cannot  receive  costs, 
and  that  in  an  information  under  the  first-mentioned  Act  the  defendant  was 
ordered  to  pay  the  Attorney  general  his  costs.  (/) 

By  the  Marriage  Act,  4  Geo.  4,  c.  76,  s.  23,  it  is  enacted,  that  if  any  valid 
marriage  solemnized  by  licence  shall  bo  procured  by  a  party  to  such  marriage 
to  be  solemnized  between  persons  one  or  both  of  whom  shall  be  under  the  age 
of  twenty-one  years,  not  being  a  widower  or  widow,  contrary  to  the  provisions 
of  the  Act,  by  means  of  such  party  falsely  swearing  as  to  any  matter  to  which 
such  party  is  required  personally  to  swear,  (such  party  wilfully  and  knowingly 
so  swearing;)  or  if  any  valid  marriage  by  banns  shall  be  procured  by  a  party 
thereto  to  be  solemnized  by  banns  between  persons,  one  or  both  of  whom  shall 
be  under  the  age  of  twenty-one  years,  not  being  a  widower  or  widow,  such 
party  knowing  that  such  person  as  aforesaid  under  the  age  of  twenty- one  yean 
had  a  parent  or  guardian  then  living,  and  that  such  marriage  was  had  without 
the  consent  of  such  parent  or  guardian,  and  knowing  that  banns  had  not  been 
published  according  to  the  provisions  of  the  Act,  and  having  caused  or  procured 
the  undue  publication  of  banns ;  then  and  in  every  such  case  it  shall  be  lawful 
r  *11  1  ^^^  *^^^  Majesty's  Attorney  general  (or  for  his  Majesty's  Solicitor 
^  -'  general  in  case  of  the  vacancy  of  the  office  of  Attorney  general,)  by 

information  in  the  nature  of  an  English  bill,  in  the  Court  of  Chancery  or  Court 
of  Exchequer,  at  the  relation  of  a  parent  or  guardian  of  the  minor  whose  con- 
sent has  not  been  given  to  such  marriage,  and  who  shall  be  responsible  for  any 
costs  incurred  in  such  suit,  (such  parent  or  guardian  previously  making  oath  as 
IS  thereinafter  required,)  to  sue  for  a  forfeiture  of  all  estate,  right,  title  and  inter- 
est in  any  property  which  hath  accrued  or  shall  accrue  to  the  party  so  offend- 


(e)  These  Acts  are  perpetual ;  and  it  has  been  held  that,  although  the  Act  under  which 
the  Commissionen  were  appointed  have  expired,  still  the  Attorney  general  may,  under  the 
authority  of  those  mentioned  in  the  teit,  proceed  upon  any  certificate  of  the  Commiaaoners, 
made  while  their  authority  was  in  eiistence.  Attorney  general  ▼.  BuUin,  RoUs,  Jan.  23, 
84,  1886. 

(/)  Attorney  general  v.  Lord  Ashburnham,  1  8.  dt  8.  394. 
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ing  by  force  of  such  marriage ;  and  sach  Court  shall  have  power  in  such  suit 
to  declare  such  forfeiture,  and  thereupon  to  order  and  direct  that  all  such  estate, 
right,  title  and  interest  in  any  property  as  shall  then  have  accrued  or  shall 
thereafter  accrue  to  such  ofiending  party  hy  force  of  such  marriage,  shall  be 
secured  under  the  direction  of  such  Court  for  the  benefit  of  the  innocent  party, 
or  of  the  issue  of  the  marriage,  or  of  any  of  them,  in  such  manner  as  the  said 
Court  shall  think  fit,  for  the  purpose  of  preventing  the  offending  party  from 
deriving  any  interest  in  real  or  personal  estate,  or  pecuniary  benefits,  from  such 
marriage;  and  if  both  the  parties  so  contracting  marriage  shall  in  the  judgment 
of  the  Court  be  guilty  of  any  such  offence  as  aforesaid,  it  shall  be  lawful  for  the 
said  Court  to  settle  and  secure  such  property,  or  any  part  thereof,  immediately 
for  the  benefit  of  the  issue  of  the  marriage,  subject  to  such  provisions  for  the 
offending  parties,  by  way  of  maintenance  or  otherwise,  as  the  said  Court,  under 
the  particular  circumstances  of  the  case,  shall  think  reasonable,  regard  being 
had  to  the  benefit  of  the  issue  of  the  marriage  digring  the  lives  of  their  parents, 
and  of  the  issue  of  the  parties  respectively  by  any  future  marriage,  or  of  the 
parties  themselves  in  case  either  of  them  shall  survive  the  other. 

In  all  cases  of  informations  "which  immediately  concern  the  rights  of  the 
Crown,  its  officers  proceed  upon  their  own  authority,  without  the  mtervention 
of  any  other  person ;  (g)  but  where  the  information  does  not  immediately  con- 
cern the  rights  of  the  King,  they  generally  depend  upon  the  relation  of  some 
person  *whose  name  is  inserted  in  the  information,  and  who  is  ^  ^.„  -i 
termed  the  Relator,  (A)     This  person  in  reality  sustains  and  directs  '-  -^ 

the  suit,  and  he  is  considered  as  answerable  to  the  Court  and  the  parties  for  the 
propriety  of  the  proceedings,  and  the  conduct  of  them,  (t)  It  sometimes  hap- 
pens that  this  person  has  an  interest  in  the  matter  in  dispute,  of  the  injury  to 
which  interest  he  is  entitled  to  complain.  In  this  case  his  personal  complaint 
being  joined  to  and  incorporated  with  the  information  given  to  the  Court  by  the 
officer  of  the  Crown,  they  form  together  an  information  and  bill,  and  are  so 
termed.  In  some  respects,  however,  they  are  considered  as  distinct  proceed- 
ings ;  and  the  court  will  treat  them  as  such,  by  dismissing  the  bill  and  retain- 
ing the  information,  even  though  the  relief  to  be  granted  is  different  from  that 
prayed.  Thus  in  Attorney  general  v.  Vivian^  (k)  where  the  record  was  both 
an  information  for  a  charity  and  a  bill,  and  the  whole  of  the  relief  specifically 
prayed  was  in  respect  of  an  alleged  interest  of  the  relator  in  the  trust  property, 
which  he  did  not  succeed  in  establishing.  Lord  Gifford,  although  he  dismissed 
the  bill  with  costs,  retained  the  information  for  the  purpose  of  regulating  the 
charity. 

But  although  it  is  the  general  practice,  where  the  suit  immediately  concerns 
the  rights  of  the  Crown,  to  proceed  without  a  relator,  yet  instances  have  some- 
times occurred  where  relators  have  been  named.  In  such  cases,  however,  it 
has  been  done  through  the  tenderness  of  the  officers  towards  the  defendant,  in 
order  that  the  Court  might  award  costs  against  the  relator  if  the  suit  should 
^)pear  to  have  been  improperly  conducted,  it  being'  a  prerogative  of  the  Crown 
not  to  pay  costs  to  a  subject.  (/) 

It  has  been  said,  that  as  the  King  by  reason  of  his  prerogative  does  not  pay 
costs  to  a  subject,  so  it  is  beneath  his  dignity  to  receive  them.  But  many 
insunces  occur  in  the  course  of  practice,  in  which  the  Attorney  general  receives 
costs.  In  the  Court  of  Exchequer  it  is  the  every  day  practice  for  the  Crown 
lo  receive  costs  in  interlocutory  applications  which  are  refused;  and  in  the 


(g)  Ld.  Rod.  18 ;  Attorney  general  v. ,  Vera.  277,  370;  Attorney  general  v.  Croft, 

1  Bfo.  P  C  222 

(k)  Ld.  Ked.  18;  2  Vet.  J.  247,  n.  (t)  Ld.  Red.  18. 

Ik)  1  Rom.  226;  2  Swui.  215.  (/)  Vide  8  Bl.  Com.  400. 
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Court  of  Chancery,  when  collusion  is  suspected  between  the  defendants  and 
the  relators,  the  Attorney  general  attends  by  a  distinct  solicitor,  and  always 
r  *13  1  '^^'®*^®^  ^^^  *costs.  In  Attorney  general  v.  Lord  Ashbumhofn^  fm) 
^  -^  Sir  J.  Leach,  V.  C,  said,  in  reference  to  the  asserted  principle  that 

the  Crown  can  neither  pay  nor  receive  costs,  **  I  find  no  such  principle  in  Courts 
of  Equity.  The  Attorney  general  constantly  receives  costs,  where  he  is  made 
a  defendant  in  respect  of  legacies  given  to  charities ;  (n)  and  even  where  he 
is  made  a  defendant  in  respect  of  the  immediate  rights  of  the  Crown  in  cases 
of  intestacy,  and  where  charity  informations  have  been  filed  by  the  Attorney 
general,  costs  have  been  frequency  awarded  him  in  interlocutory  matters,  inde- 
pendently of  the  relator,"  It  should  be  remembered  here,  that  in  the  case  of 
Attorney  general  v.  Dickson^  referred  to  by  Mr.  Beames,  in  his  "Sunnmary 
of  the  Doctrine  of  Costs  in  Equity,"  page  83,  n.  2,  as  being  sub  judice^  in 
which  the  question  was,  whether  the  Crown,  in  the  case  of  a  simple  contract 
debtor  to  it,  can  pay  or  receive  costs,  has  since  been  decided,  and  that  no 
costs  were  given  to  the  (Jrown,  although  the  demurrer  was  in  its  favour,  (o) 

The  propriety  of  naming  a  relator  for  the  purpose  of  his  being  answerable 
for  costs,  and  the  oppression  arising  from  a  contrary  practice,  were  particularly 
noticed  by  Baron  Perrot,  in  a  cause  in  the  Exchequer,  Attorney  General  v. 
Fox,  (/))  in  which  case  no  relator  was  named ;  and  though  the  defendants 
finally  prevailed,  they  were  put  to  an  expense  almost  equal  to  the  value  of  the 
property  in  dispute.  The  introduction  of  a  relator,  however,  in  cases  in  which 
the  information  is  merely  concerning  the  rights  of  the  Crown,  is  a  mere  act  of 
favour  on  the  part  of  the  Crown  and  its  officers ;  and  it  appears  to  have  been 
the  opinion  of  Lord  Eldon  that,  even  in  informations  concerning  charities,  the 
introduction  of  a  relator  was  an  indulgence  on  the  part  of  the  Crown,  which 
though  usual  might  be  withheld.  In  the  Matter  of  the  Bedford  Charity^  [q) 
in  speaking  of  informations  concerning  charities,  his  Lordship  said,  that  *^  there 
is  no  doubt,  that  though  a  relator  is  commonly  required  for  the  purpose  of  secur- 
ing costs,  the  Attorney  General  may,  if  he  pleases,  proceed  without  a  relator.'* 
r  ♦Id  "1  "^^'^  dictum  *appear8  to  be  at  variance  with  the  opinion  of  Lord 
L  -^  Thurlow,  in  the  Attorney  General  v.  Oglander^  (r)  in  which  his 

Lordship  is  reported  to  have  expressed  his  belief  that  an  information  without  a 
relator  would  not  do ;  and  the  opinion  of  Lord  Thurlow  upon  this  point 
appears  to  have  been  adopted  by  Lord  Redesdale.  (s)  But  it  is  worthy  of 
remarlc  that  in  the  cases  which  are  referred  to  as  authorities  upon  this  subject 
in  the  mai]gin,  of  Attorney  General  v.  Oglander^  the  point  does  not  appear  to 
have  arisen  5  [t)  and  with  respect  to  another  case,  referred  to  by  the  Annotator 
upon  Mr.  Vesey's  Reports,  {u)  to  show  the  necessity  of  there  always  being  a 
relator,  it  is  to  observed,  that  it  was  a  case  arising  upon  a  plea  of  outlawry  in 
the  relator,  which  was  held  to  be  a  good  plea ;  but  the  decision  was  given  upon 
the  ground  that,  although  the  Attorney  General  was  plaintiff,  yet  the  relator 
was  to  have  the  whole  benefit  or  loss  of  the  suit,  and  was  himself  a  party  to 
it,  for  it  would  abate  by  his  death,  &c.,  and  the  King*s  name  was  only  made 
use  of  by  the  form  of  the  Court,  and  he  was  not  directly  concerned  at  all,  and 
very  little  by  consequence,  and  the  suit  was  not  for  the  King's  duty,  but  for 
the  relator's  interest.  Upon  the  whole,  therefore,  it  seems,  that  although  in 
cases  of  informations  for  charities,  the  general  and  almost  universal  practice  is 

(m)  1  S.  A;  8.  394.  (n)  Moggridge  v.  Tbackwell,  7  Ves.  36,  88. 

(0)  1  81111.  6i  ».  arg.  396.  (p)  Ld.  Red.  19. 

\q)  2  8wui.  620.  (r)  1  Vw.  J.  246. 

(9)  Ld.  Red.  78. 

(/)  Attorney  General  ▼.  Smart,  1  Yes.  72 ;  Attorney  General  v.  Middieton,  2  Yee.  327. 

(u)  Attorney  General  of  the  Dachy  ▼.  Heath,  Free,  in  Oh.  13. 
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to  have  a  relator  for  the  purpose  of  answering  the  costs,  yet  the  role  is  not 
imperative ;  and  the  Attorney  General,  as  the  officer  of  the  Crown,  may,  in 
the  exercise  of  his  discretion,  exhibit  such  an  information  without  a  relator. 
In  confirmation  of  this  it  is  to  be  observed,  that  in  informations  under  the  sta* 
tote,  (x)  for  giving  additional  facilities  in  applications  to  Courts  of  Equity 
regaraing  the  management  of  estates  or  funds  belonging  to  charities,  it  is  not 
the  practice  to  have  a  relator. 

All  persons,  who  are  not  under  any  of  the  legal  disabilities  after  mentioned, 
may  be  relators  in  informations  concerning  charities ;  and  it  seems  that  dissen- 
ters may  fill  that  character  for  dissenting  charities,  (y)  and  that  the  maintenance 
of  a  Protestant  ^dissenting  chapel  is  considered  a  charitable  institu-  p  »i5  n 
lion  for  this  purpose,  (z)  L  J 

It  does  not  appear  to  be  required  in  cases  of  charities,  that  the  relator  should 
be  personally  interested  in  the  charity,  tliough  from  what  was  said  by  Lord 
Hardwicke  in  Attorney  General  v.  BucknaU^  (a)  it  appears  that  some  interest 
in  the  relator,  however  remote,  was  considered  necessary.  Lord  Gifibrd,  (M« 
S.)  however,  in  Attorney  General  v.  Vivian^  (5)  says,  ^'whatever  opinions 
may  have  been  previously  entertained  upon  this  subject,  I  conceive  it  is  not 
necessary  for  relators  to  have  any  interest  in  the  subject  of  the  suiL 

If  an  information  is  exhibited  at  the  relation  of  a  person  not  interested  in  the 
diari^,  and  it  appears  that  there  is  ground  for  the  interference  of  the  Court, 
though  he  is  mistaken  in  the  relief  prayed,  the  Court  will  take  care,  at  the 
hearing,  to  decree  in  such  a  manner  as  will  best  answer  the  purposes  of  the 
dariiy,  (c)  even  though  the  specific  relief  prayed  by  the  information  is 
refbsed.  (J)  But  it  seems  that  where  a  person  who,  in  the  event  of  a  particu- 
lar constmction  of  the  will  or  deed  by  which  the  charity  is  founded  being 
considered  correct,  would  be  personally  interested  in  the  charity,  files  an  infor- 
mation in  which  he  is  the  relator,  insisting  upon  that  construction,  and  praying 
relief  accordingly,  but  fails  in  establishing  his  case,  the  information  will  be  dis- 
missed. Thus  where  a  question  arose  between  two  charities,  one  for  poor 
people  in  a  particular  parish,  and  the  other  for  poor  widows  in  an  almshouse, 
concerning  the  right  to  a  leeacy  given  by  a  will  in  which  tliere  were  descrip- 
tions applicable  to  both,  and  an  information  was  filed  at  the  relation  of  the  lat- 
ter, the  Lord  Chancellor  (Lord  Thurlow)  dismissed  the  information  because  the 
rebtors  had  no  title,  [e) 

*U,  however,  a  person  files  an  information  as  a  relator,  claiming  p  «i6  ~i 
the  benefit  of  the  charity  for  himself,  and  insisting  upon  his  claim  ^  -' 

nnder  a  title  as  to  which  it  appears  that  he  is  mistaken,  though  he  be  found  to 
be  entitled  under  another  title  upon  which  he  does  not  insist,  a  decree  wiU  be 
made.  Thus,  where  the  curate  of  a  chapel  filed  an  information  in  the  name  of 
the  Attorney  General,  in  which  he  himself  was  the  relator,  claiming  the  benefit 


(r)  69  Geo.  3,  c  91,  continued  and  extended  by  3  WiU.  4.  c.  67. 

(y)  Attotney  General  t.  Lord  Dudley,  Cooper,  146. 

(s)  Attorney  General  t.  Fowler,  16  Ves.  85. 

(a)  2  Atk.  828. 

(6)  1  Roas.  236.  In  this  reepect  an  information  diflfen  from  a  petition  under  the  62  Geo. 
3y  e.  101,  as  peraona  preaeuting  petitions  under  that  Act  must,  aocoiding  to  the  opinion 
czpreMed  by  Loid  Eldon  in  the  case  of  the  Bedford  Charity»  2  Swanst  618»  have  an  inter- 
est in  the  charity. 

(e)  2  Atk.  328. 

\d)  Per  Lord  Eldon,  in  Attorney  General  ▼.  Whitely,  11  Yes.  247;  Vide  etktm  Attor- 
ney Genial  ▼.  Soott,  1  Yes.  413 ;  Attorney  Geneml  ▼.  Mayor  of  Stai&fofd,  2  Swan.  691 ; 
Attorney  General  ▼.  Parker,  1  Yes.  43;  Attorney  General  ▼.  Smart,  1  Yes.  72;- 2  Yes. 
436;  Attorney  General  ▼.  Bolton,  3  Anst  820. 

{€)  Attofney  General  t.  Oglander,  1  Yes.  J.  246. 
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of  an  aagroentation  under  the  29  Gar.  2,  c.  8,  and  the  relator  founded  his  case 
on  a  right  of  nomination  in  the  rector,  but  the  defendant  proved  a  right  of  nomi- 
nation in  the  vicar,  by  whom  the  relator  had  been  nominated,  it  was  insisted, 
that  though  a  right  was  in  the  relator,  yet  he  must  recover  according  to  the 
right  he  had  set  up ;  but  Lord  Hardwicke  was  of  opinion,  that  although  if  it 
had  been  a  bill  by  the  curate  in  his  own  name,  he  never  could  have  made  a 
decree  to  establish  a  right  appearing  in  him  contrary  to  that  set  up,  yet  this, 
being  an  information  in  the  name  of  the  Attorney  General,  is  an  answer  to  that 
also ;  for  though  such  an  information  to  establish  a  charity  is  mistaken  in  the 
circumstance  of  laying  it,  yet  if  it  appears  that  there  is  a  charity,  and  the  right 
appears  in  the  whole  cause,  that  information  cannot  be  dismissed,  but  a  decree 
must  be  made  to  establish  that  charity.  (/)  This  doctrine,  his  Lordship 
observed,  ^^  has  been  frequently  laid  down  in  this  Court  and  allowed,  because 
it  is  considered  as  a  proceeding  by  an  officer  of  the  Crown ;  and  as  the  King 
is  pater  patrise^  the  information  therefore  must  not  be  dismissed :  so  that  thou^ 
the  relator  has  mistaken  his  title,  however  in  the  cause  a  title  comes  out  for 
him  and  his  successors,  he  must  have  that  title  established."  (g) 

There  is  a  case  in  the  Precedents  in  Chancery,  (A)  where  a  plea  of  outlawry 
in  disability  of  the  person  of  the  relator  in  an  information,  is  said  to  have  been 
allowed  in  the  Duchy  Court  of  Lancaster.     But  upon  reference  to  the  case,  it 

r  *17  1  ^^^^  ^  ^^^  ^^^^  ^^  ^^^  ^^  ^^^  ^^  ^°  information  by  the  Attorney 
^  -^  General,  *at  the  relation  of  a  part  owner  of  coal  mines  against  the 

other  part  owners,  praying  that  the  defendants  might  contribute  towards  certain 
expenses  which  the  relator  had  been  put  to  in  draining  and  improving  the 
mines,  without  which  they  could  not  be  wrought,  so  the  King  wo«ld  lose  his 
doty ;  so  that  itk  fact  the  relator  was  the  substantial  plaintiff  in  the  suit,  and  the 
King's  name  was  only  made  use  of  as  a  matter  of  form,  ^*  the  Crown  not  being 
directly  concerned,  and  only  very  little  as  a  matter  of  consequence."  Indeed, 
the  relator  is  stated  in  the  report  to  have  been  himself  a  party  to  the  suit,  so 
much  so  that  it  would  have  abated  by  his  death. 

From  the  above  case  it  appears,  that  where  a  relator  himself  claims  an 
interest  in  the  subject  matter  of  the  suit,  .and  proceeds  by  bill  as  well  as  by 
information,  making  himself  both  plaintiff  and  relator,  the  suit  will  abate  by 
his  death.  Where,  however,  the  suit  is  merely  an  information,  the  proceed- 
ings do  not  abate  by  the  death  of  the  relator,  (t)  they  can  only  abate  by  the 
death  or  determination  of  interest  of  the  defendant  {k) 

If  there  are  several  relators,  the  death  of  any  of  them,  while  there  survives 
one,  will  not  in  any  degree  affect  the  suit ;  but  if  all  the  relators  die,  or  if  there 
is  but  one,  and  that  relator  dies,  the  suit  is  not  abated,  but  the  Court  will  not 
permit  any  further  proceedings  till  an  order  has  been  obtained  for  liberty  to 
insert  the  name  of  a  new  relator,  and  such  name  is  inserted  accordingly,  other^ 
wise  there  would  be  no  person  to  pay  tlie  costs  of  the  suit  in  case  the  informa- 
tion should  be  deemed  improper,  or  for  any  other  reason  should  be  dismissed.  (Q 
Where,  however,  a  relator  dies,  the  application  for  leave  to  name  a  new  relator 
must  be  made  by  the  Attorney  General,  and  not  by  the  defendant,  otherwise 
the  defendant  might  choose  his  own  prosecutor,  (m) 


(/)  Tbb  mle  only  mppKes  when  it  is  a  charity  iootitated  by  a  private  perMn,  not  to 
of  cbaritios  inoorponted  by  royal  charter  under  the  great  eeal,  for  tbey  are  already  ealab- 
iiehed.     Attorney  General  v.  Middleton,  2  Ves.  838. 

(jf)  Attorney  General  v.  Brereton,  2  Yes.  426. 

(A)  Attorney  General  of  the  Duchy  of  Lancaster  v.  Heath,  Prec.  Ch.  18. 

(t)  WaUer  ▼.  Hanger»  2  BulsL  184.  (k)  Ld.  Red.  78. 

(/)  Ld.  Red.  79. 

(m)  Attorney  General  v.  Plumtree,  5  Mad.  462. 
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With  respect  to  informations  on  behalf  of  idiots  and  lunatics,  it  seems  that 
it  is  not  only  neeessaiy  that  the  lunatic  should  be  a  party,  but  it  is  also  requisite 
that  there  should  be  a  relator  who  may  be  responsible  to  the  defendant  for  the 
costs  of  the  suit  Thus  in  the  case  of  the  Attorney  General  v.  p  ^,^  -y 
T^ler,  'mentioned  in  the  note  to  Lord  Redesdale's  Treatise,  (n)  \i^  ^ 

appears  that  the  lunatic  had  been  made  the  relator,  but  that  on  a  motion  beinf 
made  that  a  responsible  relator  should  be  appointed,  Jjord  Northington  directed 
that  all  further  proceedings  in  the  cause  should  be  suspended  until  a  proper  per- 
son should  be  named  as  relator  in  his  stead.  This  appears  to  be  the  same 
cause  which  has  been  before  referred  to,  as  reported  in  Mr.  Dickens'  Reports,  (o) 
ID  which,  upon  the  hearing,  it  was  objected  that  the  lunattc  was  not  a  party  to 
the  suit,  although  he  was  named  as  relator,  and  the  cause  was  consequently 
ordered  to  stand  over,  with  liberty  to  amend  hy  adding  parties,  and,  if  so 
advised,  to  change  the  information  into  a  bill. 

The  object  in  requiring  that  there  should  be  a  relator  in  informations  exhib- 
ited on  the  part  of  the  Attorney  General,  is,  as  we  have  seen,  that  there  may 
be  some  person  answerable  for  the  costs,  in  case  they  should  have  been  impro- 
periy  filed.  Thus  in  the  case  of  Attorney  Oeneral  v.  Smarts  (p)  before 
referred  to,  where  the  information  was  held  to  have  been  unnecessary,  and  con- 
tnuy  to  the  right,  the  costs  were  ordered  to  be  paid  by  the  relator.  And  so  in 
Attorney  General  v.  Afiddleton,  (q)  where  the  relator  failed  in  establishing  his 

"  "         a  a      ' 


and  it  appeared  that  he  had  acted  upon  improper  motives  in  filing  the 
information,  he  was  decreed  to  pay  the  costs.  In  like  manner,  where  there 
was  only  a  general  allegation  in  the  information  of  a  right  to  elect  a  curate, 
which  was  not  proved,  the  Court  dismissed  the  information  with  costs,  (r)— 
But  in  the  case  of  Attorney  General  v.  Oglander^  U)  before  referred  to,  where 
the  relator  insisted  upon  a  particular  construction  of  the  will  of  the  person  by 
whom  the  charity  was  founded,  and  in  which  there  was  considerable  ambiguity, 
slthough  he  failed  in  satisfying  the  Court  that  his  construction  was  the  right 
one,  and  the  information  was  consequently  dismissed,  the  Court  did  not  make 
him  liable  to  the  costs  of  the  defendant,  although  it  refused  to  permit  the  costs 
to  be  paid  out  of  the  funds  of  the  charity.  And  in  general,  where  an  informa- 
tion prays  a  relief,  *  which  is  not  granted,  but  the  Cq|^  thinks  p  «.g  -> 
proper  to  make  a  decree  according  to  the  merits,  so  that  the  infer-  ^  -^ 

mation  is  shown  to  have  had  a  foundation,  although  the  relief  is  not  such  as  the 
relator  prayed,  the  relator  will  not  be  ordered  to  pay  the  costs,  (/)  unless  indeed 
it  appears,  as  it  did  in  the  case  of  Attorney  General  v.  OgUxnder^  (t<)  that  he 
has  filed  the  information  for  the  purpose  of  establishing  a  construction  by  which 
be  himself  is  to  be  benefitted.  In  such  cases,  it  seems  that,  although  it  is  the 
doty  of  the  Court  to  grant  the  proper  relief,  the  terms  to  be  imposed  between 
the  parties,  as  to  costs,  are  altogether  in  the  discretion  of  the  Court;  and  there- 
fore where  an  information  had  been  filed  involving  most  expensive  inquiries, 
and  containing  unfounded  imputations  on  the  conduct  of  individuals,  and  alle- 
naions  not  proved,  upon  which  no  relief  was  given  or  could  be  sought.  Lord 
£ldon«  although  he  made  a  decree  granting  relief,  (but  which  was  not  the  relief 
prayed  for,)  refused  to  allow  the  costs  out  of  the  charity  estates,  and  directed 
them  to  be  paid  by  the  relators,  [x) 

(»)  Ld.  Red.  S3:  vufe  S  Eden.  S80.  8.  C. 

(o)  Ante^  p.  S.  (/»)  1  Yes.  7S. 

Iq)  3  Vee.  8S7. 

(r)  Attonej  Gcoena  ▼.  Parker,  8  Atk.  576;  1  Yes.  48,  8.  C. 

(«)  lYee.  J.S46.  (1)  Attorney  Genenl  ▼.  Bottoo,  8Anst830. 

(tf)  Supra, 

\x)  Attorney  Generd  ▼.  Htitley,  3  J.  A;  W.  858;  vide  etiam  Att.  Gen.  ▼.  Mayor  of 

>«<<»*  3  dweo,  591. 
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In  general,  however,  where  relators  conduct  themselves  {>roperiy  and  their 
conduct  has  been  beneficial  to  the  charity,  they  are  allowed  their  costs.  Thus 
in  Jlttomey  General  v.  The  Brewers'  Vompany^  (y)  the  relators  fin  the  report 
erroneously  called  the  plaintiffs)  were  allowed  their  costs  out  of  tne  improved 
rents  of  the  charity  estates,  because  they  had  been  serviceable  to  the  charity  by 
easing  it  of  a  debt  which  was  claimed  against  it.  {z)  And  it  seems  that  in 
some  cases  the  costs  of  relators  will  be  taxewl  as  between  solicitor  and  client,  as 
otherwise  people  would  not  come  forward  to  file  informations,  (a) 

This  practice,  however,  does  not  appear  to  be  general,  although  it  is  often 
adopted  in  cases  of  charities,  {b) 

As  the  principal  object  in  having  a  relator  is,  that  he  may  be  answerable  for 
r  *dO  1  ^^^  ^^^^  ^^  ^^  proceedings,  in  case  the  information  *shall  appear 
L  -'to  have  been  improperly  instituted  or  conducted,  it  follows  as  a 

matter  of  course  that  such  relator  must  be  a  person  of  substance,  and  if  it  is 
made  to  appear  to  the  Court,  after  the  information  is  filed,  that  the  relator  is 
not  a  responsible  person,  all  further  proceedings  in  the  information  will  be  sus- 
pended till  a  proper  person  shall  be  named  as  relator,  (c) 

It  is  to  be  observed,  that  an  information  by  the  Attorney  General  cannot  be 
dismissed  for  want  of  prosecution,  it  is  his  privilege  to  proceed  in  what  way  he 
thinks  proper ;  but  an  information  in  his  name  by  a  relator,  is  subject  to  be 
dismissed  for  want  of  prosecution  with  costs,  (i) 


SECTION  n. 

The  Attorney  Oeneral  of  the  Queen  Consort, 

As  the  Queen  Consort  is  in  law  a  public  person  exempt  and  distinct  from  the 
King,  and  may  purchase  and  acquire  lands  and  separate  property  in  goods,  and 
dispose  of  them  by  will  (e)  or  otherwise,  without  the  concurrence  of  her  has- 
band,  and  is  to  all  intents  and  purposes  a  feme  Bole^  so  she  may  sue  and  be 
sued  without  her  husband  being  joined  in  the  proceedings.  (/)  But,  like  the 
King,  she  does  not  siml  nor  is  she  sued  in  her  own  name ;  and  as  she  has  an 
Attorney  and  Solicitor  General  of  her  own,  suits  in  equity  in  her  behalf  are 
commenced  by  her  Attorney  General  by  information,  and  not  by  bill,  {g) 

It  seems  that  a  Queen  Dowager  (A)  has  not  tlie  same  privilege  as  a  Queen 
Consort. 


[      •21']  ♦SECTION  III. 

The  Attorney  General  to  the  Prince  of  fValee. 

The  Prince  of  Wales,  as  Duke  of  Cornwall,  may  also,  as  has  been  shown, 
sue  in  the  King's  Courts,  for  matters  relating  to  that  duchy,  by  information  in 

(y)  1  P.  Wms.  376.  (z)  Beames  on  Costs,  Si. 

(a)  Attorney  General  v.  Taylor,  cited  in  Osborne  ▼.  Den  do,  7  Yes.  484. 

(b)  7  Yes.  425 ;  vide  etiam  Attorney  General  t.  Carte,  1  Dick.  113 ;  Beames  on  Costs, 
App.  843,  8.  C;  and  Moggeridge  ▼.  Thackwell,  7  Yez.  86. 

(e)  AU.  Gen.  ▼.  Tyler,  2  Eden.  230. 

(d)  In  the  Court  of  Exchequer  the  order  in  such  case  is,  that  the  defendant  may  go 
without  a  day,  upon  payment  of  his  costs  to  be  taxed,  1  Fowler,  104. 


(e)  39  dc  40  Geo.  3,  c.  88.  (/)  1  BL  Com.  219. 

Ig)  17  Yin.  Ab.  tit  Prerog.  B.  e.  pi.  1. 

(A)  Vide  Attorney  General  ▼.  Tarrington,  Hardres  219. 
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the  name  of  his  Attorney  Genera] ;  bat  whether  his  right  to  do  so  arises  merely 
from  his  being  in  possession  of  the  diikedom,  or  is  consequent  upon  his  dignity 
as  Prince  ^  TFales^  does  not  clearly  appear ;  and  it  should  he  mentioned,  with 
reference  to  this  point,  that  there  is  one  precedent  of  an  information  by  the 
Attorney  General  of  the  Prince,  in  his  character  of  Prince,  touching  the  rerer- 
siou  to  a  wood  in  Devonshire,  which  had  been  granted  to  him.  (a) 

It  seems  that  where  there  is  no  Prince  of  Wales,  an  information  relating  to 
the  rights  of  the  Duchy  of  Cornwall,  is  filed  by  the  King's  Attorney  General; 
and  that  where  there  is  a  Prince  of  Wales,  but  he  is  under  age,  the  informa- 
tion is  Dsually  filed  by  the  King's  Attorney  General,  joining  with  him  the  Attor- 
ney General  for  the  Prince  as  Duke  of  Cornwall,  (b) 

In  a  case  where  an  information  was  filed  by  tne  Attorney  General  for  the 
Prince  of  Wales  as  Duke  of  Cornwall,  and  the  Prince  died,  the  suit  was 
reTived  by  an  information  in  the  nature  of  a  bill  of  revivor  filed  by  the  King's 
Attorney  General,  and  a  demurrer  to  the  information  was  over-ruled,  (e) 


SECTION  IV. 
Governments  of  Foreign  Staiee, 

It  seems  to  have  been  considered  by  Lord  Thuriow  as  a  doubtful  point 
whether  the  sovereign  of  a  foreign  state  can  sue  in  the  municipal  courts  of  this 
eonntry,  and  whether  the  claims  of  such  a  person  are  not  matter  of  application 
from  state  to  *state.  (a)  The  point,  however,  has  been  lately  p  m»a  -i 
determined  in  the  affirmative,  in  the  case  of  The  King  of  Spain  >-  -^ 

T.  Maehadoj  (b)  which  was  a  bill  filed  on  behalf  of  the  King  of  Spain  and 
of  two  other  persons  resident  in  Liondon,  claiming  some  property  which  Jiad 
been  received  by  one  of  the  defendants  under  a  treaty  between  Franco  and 
Spain,  and  which  it  was  alleged  was  the  property  of  the  King  of  Spain.  To 
tins  bin  a  general  demurrer  was  put  in  $  and  amongst  other  grounds  of  demurrer 
it  was  contended,  that  being  a  foreign  absolute  sovereign,  he  was  not  capable  of  . 
maintaining  a  suit  in  a  Court  of  Equity  here,  or  at  least,  that  he  was  not  capa- 
ble of  maintaining  a  suit  for  the  enforcement  of  alleged  rights  belonging  to  him 
only  in  his  royal  character.  This  demurrer  was  allowed  by  Lord  Lyndhuret, 
fam  upon  a  different  ground,  namely,  that  the  parties  who  had  been  joined  with 
the  King  of  Spain  as  co-plaintiiTs,  had  no  interest  in  the  subject-matter  of  the 
niti  and  afWr  the  allowance  of  the  demurrer,  the  King  of  Spain  alone  filed 
another  bill  against  the  same  defendants,  for  the  same  purposes  a»  before,  and 
the  defendants  demnrred  again,  but  the  demurrer  was  over-ruled  by  the  Lord 
Chancellor,  (e)  and  his  Lordship's  judgment  has  been  confirmed  by  the  House. 
of  Lords  on  appeal. 

To  entitle  a  foreign  government  to  sue  in  the  Courts  of  this  country  it  is 
that  it  should  have  been  recognized  by  the  government  here.     This 


(a)  Vide  The  jodgment  of  Ld.  Cb.  B.  Maodoaald,  in  Attorney  Genenl  of  Prince  of 
Wake  T.  Sir  J.  8t.  Aobyn,  Wightw.  167. 

(&)  Ibid. 

(ei  Attorney  General  v.  The  Mayor,  dec.  of  Plymoath,  Wightw.  134. 

(e)  Barclay  v.  RnaMll,  3  Vee.  J.  431 ;  vide  efiam  The  Nabob  of  the  Caraatic  ▼.  The 
Saet  India  Company,  1  Vea.  J.  871,  in  which  the  authorfUes  upon  this  point  are  coneded. 

(h)  4  Roaa^  325 ;  vide  etiam  City  of  Berne  ▼.  Bank  of  England,  9  Vez.  847;  Doider 
T.  Bank  of  England,  lOVes.  858;  Doider  ▼.  Lord  Huntingfleld,  11  Vex.  288. 

(c)  King  of  Spain  ▼.  Machado,  4  Ruas.  560 ;  mdeetiam  The  Columbian  Government  ▼. 
BodHcfaikl,  1  Sim.  94. 

Vou  IIL— E 


14  PEB80N8  BT  WHOM  SUITS  MAT  BE  IN8TITirrB]>. 

point  appears  to  have  been  first  discussed  in  the  case  of  TTte  City  of  Seme  in 
Switzerland  v.  Hit  Bank  of  England,  (d)  which  arose  from  the  application 
of  a  person  describing  himself  as  a  member  of  the  common  council  chamber  of 
the  city  of  Berne,  on  behalf  of  himself  and  of  all  others  the  members  of  the 
common  council  chamber  and  the  burghers  and  citizens  of  that  city,  to  restrain 
the  Bank  of  England  and  South  Sea  Company  from  permitting  the  transfer  of 
r  *2Si  1  ^®^^"  funds  standing  in  the  name  of  trustees  under  a  purchase 
L  J  *by  the  old  government  of  Berne  before  the  revolution  :  the  appli* 

cation  was  opposed  on  the  ground  that  the  existing  government  of  Switzerland, 
not  being  acknowledged  by  the  government  of  this  country,  could  not  be 
noticed  by  the  Court ;  and  Lord  Eldou  refused  to  make  the  order,  observing, 
that  it  was  extremely  difficult  to  say  that  a  judicial  court  can  take  notice  of  a 
government  never  authorized  by  the  government  of  the  country  in  which  the 
court  sits ;  and  that  whether  the  foreign  government  was  recognized  or  not,  was 
matter  of  public  notoriety.  The  same  case  afterwards  came  before  the  Court 
upon  two  different  occasions,  (a)  when  the  question,  whether  a  foreign  govera- 
ment  not  acknowledged  by  this  country,  could  sue  in  the  courts  here,  was  inci- 
dentally discussed ;  but  although  no  final  decision  was  come  to  upon  this  point, 
the  case  having  been  determined  upon  other  points.  Lord  Eldon  did  not  appear 
to  have  entertained  a  different  opinion  upon  mis  subject  from  that  which  he  had 
before  thrown  out :  so  that  the  fair  inference  to  be  drawn  from  these  cases  is, 
that  though  the  government  of  a  foreign  state,  which  has  been  acknowledged 
by  the  government  of  this  country,  may  sue  in  the  courts  of  this  country  open 
questions  between  that  government  and  private  individuals,  yet  that  such  suit 
cannot  be  maintained  if  the  government  of  the  foreign  state  is  not  acknowledged 
by  the  government  here. 

The  fact  of  a  foreign  government  not  having  been  acknowledged,  is  a  matter 
of  public  notoriety,  and  must  be  judicially  taken  notice  of  by  the  Court,  even 
though  there  is  an  averment  introduced  into  the  bill,  that  the  government  in 
question  has  been  recognized.  (/)  Thus,  where  in  order  to  prevent  a  dennar- 
rer  it  was  falsely  alleged  in  the  bill  that  a  revolted  colony  of  Spain  had  been 
recognized  by  Great  Britain  as  an  independent  state,  and  a  demurrer  was  never- 
theless put  in,  the  Vice  Chancellor  allowed  the  demurrer,  observing,  that  if  the 
plaintiff  makes  the  fact,  that  this  is  an  independent  government  recognized  by 
the  ffovernment  of  this  country,  where  it  is  not  so,  me  foundation  of  his  case, 
the  Court  must  judicially  take  notice  of  what  is  the  truth  of  the  fact,  notwith- 
r  *24  1  ^^^^^"^  ^®  averment  on  the  record,  ^because  nothing  is  taken  to 
L  J  be  true  except  that  which  is  properly  pleaded,  and  that  when  a  fact 

is  pleaded  which  is  historically  false,  and  which  tne  judges  are  bound  to  take 
notice  of  as  being  false,  it  cannot  be  said  to  have  been  properly  pleaded  merely 
because  it  is  averred,  and  the  Court  must  take  it  just  as  if  there  had  been  no 
such  averment  on  the  record,  (g) 

Where  a  foreign  state  comes  for  the  aid  of  this  Court  in  the  assertion  of  its 
rights,  it  must  sue  in  a  form  which  makes  it  possible  for  the  Court  to  do  justice 
to  the  defendants,  therefore,  where  a  bill  was  filed  by  the  government  of  the 
State  of  Columbia,  and  a  person  describing  himself  as  a  citizen  of  that  state^ 
and  minister  plenipotentiary  for  the  same  to  the  court  of  his  Britannic  Majesty, 

(d)  9  Ve«.  847. 

(e)  Dolder  t.  Bank  of  England,  10  Yez.  353 ;  Dolder  ▼.  Loid  Huntingfield,  1 1  Yes.  S83. 
(/)  Taylor  v.  Barclay,  2  Sim.  213. 

(g)  The  courts  of  this  country  will  not  entertain  a  auit  for  matlera  ariiing  out  of  contracts 
entered  into  by  individuals  with  the  governments  of  foreign  countries,  which  have  not  been 
acknowledged  by  the  Government  of  this  country.  Vide  Thompson  v.  Powles,  2  Bim.  194^ 
and  the  cases  there  cited. 
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and  residing  at  No.  33,  Baker  street,  Portman  square,  in  the  comity  of  Middle- 
sex, the  Vice  Chancellor,  Sir  J.  Leach,  held,  that  the  bill  could  not  be  sus- 
tained, because  there  was  no  public  officer  named  who  was  entitled  to  represent 
the  interest  of  the  state,  and  upon  whom  process  could  be  served  on  the  part 
of  the  defendants,  in  case  they  were  advised  to  file  a  cross  bill  and  to  require 
an  answer,  (h) 

It  seems  that  a  colonial  government,  existing  by  letters  patent,  which  is  in 
some  degree  similar  to  a  corporation  possessing  rights  in  England,  may  sue  in 
England,  and  ought  to  be  regulated  by  the  law  of  England,  under  which  it  has 
existence;  (t)  thus  in  Perm  v.  Lord  Baltimore,  {k)  Lord  Haidwicke  made  a 
decree  at  the  suit  of  the  governor  of  a  province  in  America,  claiming  under 
letters  patent  by  which  the  district,  property  and  government  had  been  granted 
to  his  ancestor  and  his  heirs.  The  suit  was  for  the  specific  performance  of 
articles  executed  in  England  respecting  the  boundaries  of  the  two  provinces  of 
Maryland  and  Pennsylvania  in  North  America;  and  Lord  Hsurdwicke,  although 
he  admitted  that  the  original  jurisdiction,  in  cases  relating  to  boun-  p    ^5      -1 

darwMi.  lw>tivAf»n   ^nmvinr^o.  wan  in   iKa   TTinor  in   nrainf»iL  nnaHA  st  L  J 


between  ^provinces,  was  in  the  King  in  Council,  made  a 
decree,  founding  the  jurisdiction  upon  articles  executed  in  England  under  seal, 
for  mutual  considerations,  which  he  considered  as  giving  jurisdiction  to  the 
King's  Courts  both  of  law  and  equity,  whatever  the  subject  matter  might  be.(/) 


SECTION  V. 
Corporations. 

Ths  right  to  sue  is  not  confined  to  persons  in  their  natural  capacities;  the 
power  to  sue  and  be  sued  in  their  corporate  name  is  a  power  inseparably  inci- 
dent to  every  corporation,  whether  it  be  sole  or  aggregate,  (a) 

As  a  corporation  most  take  and  grant  by  their  corporate  name,  so  by  that 
name  they  must  in  general  sue  and  be  sued ;  and  they  may  sue  by  their  true 
name  of  foundation,  though  they  be  better  known  by  another  name.  Thus 
the  masters  and  scholare  of  the  Hall  of  Valens  Mary,  in  Cambridge,  brought  a 
writ  by  that  name,  which  was  the  name  of  their  foundation,  though  they  were 
better  known  by  the  name  of  Pembroke  Hall,  and  the  writ  was  held  good.  (6) 

As  a  corporation  by  prescription  may  have  more  than  one  name,  they  may 
sue  by  Ae  one  name  or  the  other,  aUeginff  that  they  and  their  predecessors 
have  from  time  immemorial  been  known  and  been  accustomed  to  plead  by  the 
one  or  by  the  other,  (c) 

A  suit,  by  a  corporation  aggregate,  to  recover  a  thing  due  to  them  in  their 
oorpofate  right,  must  not  be  brought  in  the  name  of  Uieir  head  alone,  but  in 
thm  fall  corporate  name,  unless  it  appear  that  the  Act  of  Pariiament  or  charter 
by  which  they  are  constituted  enables  them  to  sue  in  the  name  of  their  head. 
Tet  though  it  appear  that  the  head  of  a  corporation  is  enabled  to  sue  in  his  own 

(4)  The  Colambitn  Goverammt  ▼.  Rothichild,  1  Sim.  94.  It  is  to  be  observed,  that  in 
Ihie  case  it  was  staled  at  the  bar,  and  does  not  appear  to  have  been  disputed,  that  it  had  been 
decided  that  an  ambassador  does  not  represent  his  government  in  a  court  of  jusCioe. 

(i)  Barclay  ▼.  Rossell,  8  Yes.  434.  (k)  1  Yes.  444. 

(/)  Cooper  Eq.  PI.  12.3.  (a)  1  Bl.  Com.  477. 

(b)  44  Ed.  3,  85 ;  1  Kyd  on  Corp.  S58. 

(e)  Vid.  9  Edw.  4,  31 ;  18  Hen.  7,  14;  16  Hen.  7,  1 ;  and  SI  Hen.  6»  4,  which  last 
eotUro. 
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-t  name  for  anything  to  which  the  corporation  *are  entitled,  tfaifl  will 
•^  not  preclude  them  fiom  saing  by  their  name  of  incorporation:  thua, 


where  an  action  of  debt  waa  brought  in  the  name  of  the  President  and  College 
of  Physicians  to  recover  the  pensdty  of  5/.  per  month,  on  the  stat.  14  Hen.  8, 
c.  15,  for  practising  physic  in  London  without  a  licence,  on  demurrer  to  the 
declaration,  this  objection,  among  others,  was  taken,  that  the  action  ought  to 
have  been  brought  m  the  name  of  the  College  only,  or  of  the  President  only ; 
the  words  of  the  patent  being  ^^quod  ipse  per  nomina  Prendentia  ColUt^  hu 
communUaiisfacidtatis  m^icinas  London^  should  sue  and  be  sued."  To  this 
it  was  answered  that  they  were  incorporated  by  the  name  of  President  and  Col- 
lege, and  had,  in  consequence  of  that,  a  power  to  sue  and  be  sued  by  that 
name ;  and,  that  this  power  was  not  taken  away  by  the  additional  affirmative 
power  which  was  given  them,  (d) 

It  has  been  determined  that  where  an  Act  of  Parliament  grants  any  thing  to 
a  corporation,  the  grant  shall  take  effect,  though  the  true  corporate  name  be  not 
used,  provided  the  name  actually  used  be  a  sufficient  description  of  the  corpora- 
tion ^  but  it  is  doubtful  whether,  in  suing  to  enforce  its  claim  under  that  Act,  it 
can  use  the  name  therein  mentioned*  The  only  case  which  occurs  on  this 
•nbject  is  the  following :«— > 

The  University  of  Cambridge  was  incorporated  by  the  name  of  Chancellor, 
Masters  and  Scholars.  The  statute,  {e)  which  disables  Popish  recusants  con- 
vict from  presenting  to  benefices,  vests  such  presentations  in  the  ChanoeUor  and 
Scholars  of  the  two  Universities,  distinguishing  the  counties  within  wliich  eadi 
of  them  shall  respectively  present  The  University  of  Cambridge  brought  a 
quare  impedit  against  the  Archbishop  of  York,  by  the  name  of  the  Chancellor 
and  Scholars ;  and  the  defendant  pleaded  in  abatement  that  the  University  was 
incorporated  by  the  name  of  Chancellor,  Masters  and  Scholars,  and  that  there- 
fore they  had  sued  by  a  wrong  name.  The  Court  of  Common  Pleas  gave 
judgment  of  ^^respondeas  otuteff"  on  which  the  defendant  brought  a  writ  of 
error  in  the  King^s  BencL 

In  favour  of  the  University  it  was  signed  that  a  corporation  may  have  one 
f  *27  1  name  by  which  they  may  take,  and  another  by  *which  they  may 
1-  -J  sue :  (/)  it  did  not  therefore  follow  that  because  the  University 

was  incorporated  by  one  name  they  could  not  sue  by  another ;  the  Act  of  Par- 
liament vesting  this  right  in  them«  by  the  name  of  Chancellor  and  Scholan, 
was  an  incorporation  of  them  as  to  this  particular  purpose ;  this  could  be  done 
by  letters  patent ;  (g)  much  more  might  it  be  done  by  Act  of  Parliament ;  and 
if  this  were  so,  the  very  Act  of  Parliament  was  a  falsification  of  the  plea.  To 
this  it  was  answered,  thiat,  if  the  University  had  in  fact  one  name  by  which  they 
might  take,  and  another  by  which  they  might  sue,  they  ought  to  have  shown 
it ;  that  the  Act  of  Parliament  operated  only  as  a  description  of  person,  as  a 
devise  would  do,  and  not  as  an  incorporation  to  a  specific  purpose. 

Parker,  C.  J.  observed,  that  the  declaration  set  forth  the  Act  of  Parliament 
as  an  authority  to  sue  by  that  name,  which  put  it  on  the  defendant  to  show 
some  special  matter  to  avoid  it,  as  the  acceptance  of  another  charter  by  another 
name,  at  a  time  subsequent  to  the  Act  Powys,  senior,  said,  that  *^  Chancellor 
and  Scholars"  was  such  a  name  as  oomprehended  the  whole  University,  for 
that  it  included  both  head  and  members.  The  other  two  Justices,  Eyre  and 
Powys,  jun.,  said,  that  it  did  not  follow  that  what  was  sufficient  as  a  descrip- 
tion to  enable  a  person  to  take,  was  a  name  by  which  he  might  sue.  (A) 


((f)  3  Mk.  451. 
If)  1  Rot.  518. 
(7i)  12  Mod,  207,  808 ;  1  Kyd,  256. 


(e)  8  Jte.  1,  c  5,  f.  18,  19,  20. 
Ig)  2  Hen.  7,  18 ;  4  Lwin.  190. 
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We  hare  seen  before  that  a  corporation  cannot,  nnless  specially  authorized 
by  their  constitution,  sue  by  their  head  alone;  so  neither  can  a  corporation 
aggregate,  which  has  a  head,  sue  or  be  sued  without  it,  because  without  it  the 
corporation  is  incomplete,  (t)  It  is  not,  however,  necessary  to  mention  the 
name  of  the  head,  (k)  nor  is  it  necessary  in  the  case  of  corporations  aggregate 
Id  name  any  of  the  individual  members  by  their  proper  christian  and  sur« 
names  ;  (/)  but  if,  in  a  suit  in  equity  by  the  members  of  a  corporation  in  their 
eorporate  capacity,  they  are  mentioned  by  their  names,  the  suit  will  not  become 
defective  by  the  death  of  *some  of  the  members,  although  it  would  p  ^^oq  -i 
have  abated  if  the  suit  had  been  by  them  in  their  individual  charac-  L  ^  J 
fen.  Thus  where  the  warden  and  fellows  of  Manchester  College  filed  a  bill 
for  tithes  in  their  corporate  capacity,  but  in  their  proper  names,  in  which  a 
decree  was  pronounced,  from  which  both  the  plaintifis  and  defendants  appealed* 
and  pending  the  appeal  two  of  the  fellows  died ;  two  new  fellows  were  elected 
in  their  place,  and  an  objection  was  taken,  on  the  ground  that  the  new  fellows 
were  not  parties ;  Lord  Eldon  held  that  there  was  no  defect  of  parties,  and 
directed  the  appeal  to  proceed,  (rn) 

A  sole  corporation  suing  for  a  corporate  right,  having  two  capacities,  a  nato- 
nl  and  a  corporate,  must  always  show  in  what  right  he  sues,  (n)  Thus  a 
bishop  of  prebendary,  suing  for  land  which  he  claims  in  right  of  his  bishopric 
or  prebend,  mu^t  describe  himself  as  bishop  or  prebend  $  and  if  a  parson  sue 
for  any  thing  in  right  of  his  parsouage,  he  ought  to  describe  himself  as  parson. 
In  this  respect  a  sole  corporation  differs  from  a  corporation  aggregate,  because 
the  latter  having  only  a  corporate  capacity,  a  suit  in  their  corporate  name  can 
be  only  in  that  capacity,  (o)  It  also  difiers  from  corporations  aggregate,  in  that 
by  the  death  of  a  corporation  sole,  a  suit  by  him,  although  instituted  in  his  cor- 
porate capacity,  becomes  abated,  which  is  not  the  case,  as  we  have  seen  before, 
with  respect  to  suits  by  corporations  aggregate. 

It  is  to  be  observed,  that  in  cases  of  abatement  by  the  death  of  corporations 
sole,  there  is  a  material  distinction  with  regard  to  the  right  to  revive.  If  the 
plaintiff  was  entided  to  the  subject-matter  of  the  suit  for  his  own  benefit,  his 
personal  representatives  are  the  parties  to  revive  $  but  if  the  plaintiff  was  only 
entitled  for  the  benefit  of  others,  there  his  successor  is  the  person  who  ought  to 
levive.  Thus  if  the  master  of  an  hospital,  or  any  simiUr  corporation,  institute 
proceedings  to  recover  the  payment  of  an  annuity  and  die,  his  successor  shall 
have  the  arrean,  and  not  his  executors,  because  he  is  entitled  only  as  a  trustee 
for  the  benefit  of  his  house ;  but  it  is  otherwise  in  the  case  of  a  parson ;  there 
the  executors  are  entiiled4  ^and  not  the  successor,  because  he  was  ^  ^g  -i 
entided  to  the  annuity  for  his  own  benefit,  {p)       On  the  same  ^  -^ 

principle,  if  a  rent  to  a  dean  and  chapter  be  in  arrear,  and  the  dean  die,  there 
is  no  abatement,  because  the  rent  belongs  to  the  succeeding  dean  and  cliapter ; 
bat  if  the  rent  be  due  to  the  dean  in  his  sole  corporate  capacity,  it  shall  go  to 
his  executors,  and  they  must  revive,  (g) 

AlthoQgh  corporations  aggregate  are  entitled  to  sue  in  their  corporate  capacity, 
the  Court  will  not  permit  parties  to  assume  a  corporate  character  to  which  they 
are  not  entided  ;  and  where  it  appears  sufficiently  on  the  bill  that  the  plaintiffs 
have  assumed  such  a  character  without  being  entitled  to  it,  a  demurrer  will 
hdd.  Thus  in  the  case  of  Lhyd  v.  Loaring  (r)  where  a  bill  was  filed  by 
some  of  the  members  of  a  lodge  of  freemasons  against  othere,  for  the  delivery 

(Q  2  Btac  Ab.  tit  Corp.  C.  3,  pi.  7.  •         (k)  1  Kyd,  381. 

(0  t  In«t.  669.  (m)  BlacUmm  v.  JepMO,  8  Swuwt  138. 

(a)  3  Bic  Ab.  Corporation,  E.  3.  (o)  Ibid. 

(p)  I  Kjd  oo  Corpor.  77.  (q)  Ibid.  78. 

(r)  6  Vafc  778. 
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op  of  certain  specific  chattels,  in  which  bill  there  was  great  affectation  of  a  cor- 
porate character,  in  stating  their  laws  and  constitutions,  and  the  original  charter 
by  which  they  were  constituted ;  a  demurrer  was  allowed,  ^*  because  the  Court 
will  not  permit  persons  who  can  only  sue  as  partners,  to  sue  in  a  corporate 
character;  and,  upon  principles  of  policy,  the  Courts  of  this  country  do  not  sit 
to  determine  upon  charters  granted  by  persons  who  hare  not  the  prerogatiTe  to 
grant  them." 

It  is  to  be  observed,  that  in  the  above  case  of  Uoud  v.  Lootings  Lord  Eldon 
gave  the  plaintiffs  leave  to  amend  their  bill,  by  striking  out  their  present  style 
as  plaintiffs,  and  suing  as  individuals  on  behalf  of  themselves  and  the  other  per- 
sons Interested,  his  lordship  saying  that  he  had  seen  strong  passages,  as  falling 
from  Lord  Hardwicke,  that  where  a  great  many  individuals  are  joindy  interested, 
there  are  more  cases  than  those  which  are  familiar,  of  creditors  and  legatees, 
where  the  Court  will  let  a  few  represent  the  whole,  {s)  Ever  since  that  period 
it  has  been  held,  that  where  all  parties  stand  in  the  same  situation  and  have 
one  common  right  and  one  common  interest,  two  or  three  or  more  may  sue  in 
their  own  names  for  the  benefit  of  all  $  and  upon  this  principle  laige  partner- 
diips,  or  associations  in  the  nature  of  joint  stock  companies,  although  not  in- 
r  *30  1  ^^'Po^^^*  *have  been  permitted  to  maintain  suits  instituted  in  the 
L  ^  name  of  a  few  or  more  individuals  interested  on  behalf  of  them- 

selves and  the  other  partners  in  the  concern.  (/) 

It  may  be  noticed  here  that  many  joint  stock  companies  or  associations  for 
insurance,  trading,  and  other  purposes,  have  from  time  to  time  been  established 
by  Acts  of  Parliament,  which,  although  they  have  not  formed  them  into  cor- 
porations, have  still  conferred  upon  them  many  privileges,  in  consequence  of 
which  such  companies  have  acquired  something  of  a  corporate  character; 
amongst  other  privileges  so  conferred,  may  be  reckoned  that  of  suing  and  being 
sued  in  the  names  of  their  principal  ofiicers.  The  history  of  these  companies 
or  associations,  and  of  the  provisions  which  have  from  time  to  time  been  intro- 
duced into  Acts  of  Parliament,  creating  or  regulating  them,  has  been  detailed 
at  considerable  length  by  Lord  Eldon,  in  Van  Sanaau  v.  Moore  ;{u)  and  his 
lordship's  observations  may  be  useful  to  those  upon  whom  the  duty  may  de- 
volve of  framing  suits  on  behalf  of  or  against  persons  connected  with  the  differ- 
ent classes  of  joint  stock  companies  there  enumerated.  It  will  suffice,  however, 
for  our  present  purpose,  to  observe,  that  although  under  Acts  of  Parliament  of 
this  description  it  is  competent  for  the  company  to  maintain  suits  in  the  names 
of  the  lifficers  designated  in  the  Acts,  yet  where  any  of  the  company  wish  to 
sue  the  directors  or  others,  who  are  members  as  well  as  themselves,  they  may 
maintain  such  a  suit  in  their  own  individual  capacities,  either  suing  by  them- 
selves and  making  the  rest  of  the  company  defendants,  (x)  or  suing  on  behalf  of 
themselves  and  the  other  members  of  the  association  who  may  come  in  and 
contribute  to  the  expenses  of  the  suit.  This  appears  to  be  the  result  of  the 
decision  in  Hichens  v.  Congreve,  (y)  In  that  case,  the  company  had  been 
established  by  an  Act  of  Parliament,  which  contained  a  clause  whereby  it  was 
r  *3 1  1  ^^^'^  ^^^  ^  proceedings,  whether  at  law  or  in  equity,  to  be  carried 
L  J  *on  by  or  on  behalf  of  the  company  against  any  person  or  per- 

sons, whether  such  person  or  persons  should  be  a  member  or  members  of  the 

(#)  6  Vefc  779. 

m  Tide  Chancey  ▼.  May,  Free,  in  Ch.  593;  Good  v.  Blewitt,  13  Yet.  897;  Codcborn 
▼.  Thompion,  16  Yes.  8S1 ;  Pesrce  ▼.  Piper,  17  Yes.  1 ;  Blain  ▼.  Agar,  1  Sim.  87:  Gray 
▼.  Chaplin,  3  Sim.  and  8.  367;  and  3  RuaaeU,  126;  Yan  Sandan  v.  Moora^  1  RnnelC 
441 ;  vide  pout. 

(u)  I  Roiiell,  441,  458.  (x)  Yan  Sandan  ▼.  Moon,  1  Ruateil,  441. 

Of)  4  Ronell,  563. 
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company  or  not,  should  be  institated  and  carried  on  in  the  name  of  the  chunnan 
or  of  one  of  the  directors,  as  the  nominal  plaintiff^  the  questions  which  arose  in 
tiie  suit,  the  object  of  which  was  to  compel  some  of  the  directors,  to  refund 
moneys  improperiy  withdrawn  by  them  from  the  stock  of  the  company,  were 
principally  whether  such  a  suit  could  be  maintained  by  a  few  of  the  partners  in 
the  concern,  suing  on  behalf  of  the  others,  without  bringing  the  other  partners 
before  the  Court  ?  and  whether,  if  such  a  suit  could  be  instituted,  the  form  of 
proceedings  prescribed  by  the  Act  of  Parliament  ought  not  to  have  been  follow- 
ed ?  and  upon  these  questions,  Lord  Lyndhurst,  upon  overruling  the  demurrer 
which  had  been  put  into  the  bill,  observed,  **  It  has  been  aigued  that  the  case 
oomes  within  the  clause  of  the  Act  of  Parliament.  I  doubt  whether  the  terms 
of  the  clause  are  sufficient  to  comprehend  it,  and  the  spirit  of  the  Act  does  not 
extend  to  transactions  such  as  are  in  question  here.  The  clause  was  introduced 
in  order  that  where  the  company  was  concerned  on  the  one  side,  and  indi- 
vidnals  contracting  with  it,  being  perhaps  at  the  same  time  members,  were  con- 
cerned on  the  other,  suits  might  be  carried  on  without  being  impeded  by  the 
objections  which  would  otherwise  have  occurred." 

By  a  recent  Act  of  Parliament,  passed  for  the  purpose  of  facilitating  the 
ionnation  of  associations  for  trading,  charitable,  literary  and  other  purposes, 
which  associations  it  might  be  inexpedient  to  incorporate  by  Royal  charter, 
although  it  might  be  expedient  to  confer^  upon  them  some  of  the  privil^es  inci- 
dent to  corporations  created  by  Royal  charter,  the  King  is  empowerea  by  his 
letters  patent  to  grant  to  any  company  or  body  of  persons  associated  together 
for  any  of  the  alx>ve  purposes,  and  to  the  heirs,  executors,  administrators  and 
assigns  of  any  such  persons,  although  not  incorporated  by  such  letters  patent,  any 
privilege  or  privileges  which,  according  to  the  rules  of  the  common  law,  or  in  pur- 
suance of  the  Act  of  the  6  Geo.  4,  c  91,  it  would  be  competent  to  His  Majesty 
to  grant  to  any  such  company  or  body  of  persons  *in  and  by  any  r-  ^^^  -> 
charter  of  incorporation,  and  emedaUy  the  privilege  of  maintain''  ^  -' 

ing  and  dtfending  actions j  sints^  proaecuttons  ana  other  proceedingSf  both  at 
law  and  in  equity ,  in  the  name  or  names  of  any  one  or  more  of  the  principal 
officers  for  the  time  being  of  any  such  associations  respectively  ;  and  in  order 
that  the  issuing  of  such  letters  patent,  and  the  name  or  names  of  the  principal 
officer  or  officers  for  the  time  being  of  the  several  associations  thereb^  consti- 
toted  may  be  made  known  to  the  public,^  it  is  by  the  second  section  of  the  same 
Act  enacted,  that  an  entry  of  the  grant  of  such  letters  patent,  and  of  the  name 
or  names  of  the  principal  officer  or  officers  therein  designated,  or  who  may  from 
time  to  time  be  appointed  by  virtue  of  the  powers  contained  in  such  letters 
patent,  shall  be  made  in  a  book  to  be  kept  for  that  purpose  in  the  office  of  the 
Clerk  of  the  Patents,  and  that  the  same  shall  be  open  for  inspection,  at  all 
reasonable  times,  by  any  person  requiring  the  same,  on  payment  of  a  fee  of 
one  shilling  only.  And  it  is  further  enacted,  that  a  sufficient  notice  or  memo- 
random  of  such  letters  patent,  together  with  the  name  or  names  of  the  principal 
officer  or  officers,  shall  be  advertised  in  the  London  Gazette  within  one  calendar 
month  from  the  date  of  such  letters  patent,  and  also  in  some  one  newspaper 
published  or  circulating  in  the  county  or  place  where  the  meetings  of  any  asso- 
ciation shall  be  usually  held ;  and  also,  that  upon  the  death  or  change  from  any 
other  cause  whatever  of  any  such  principal  officer  or  officers,  the  name  or 
names  of  the  person  or  persons  succeedii^  him  or  them  shall  in  like  manner  be. 
reeofded  in  the  office  of  the  Clerk  of  the  Patenti,  and  advertised  in  the  London 
Gazette,  or  in  some  one  newspaper  as  aforesaid ;  and  the  officer  or  officers  so 
fmn  time  to  time  recorded  and  advertised  shall,  for  all  intents  and  purposes,  be 
held  and  considered  as  the  party  or  parties  entitled  to  sue  and  to  be  sued  on 
behalf  of  his  or  their  respective  associations,  within  the  meaning  of  the  Act,  and 
of  any  patent  or  patents  to  be  from  time  to  time  granted  in  pursuance  thereof 
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A  suit  may  be  supported  in  England  by  a  foreign  corporation  in  their  corpo- 
rate name  and  capacity ;  and  in  pleading  it  is  not  necessary  that  they  should 
r  *3^  1  ^^  ^^^^  proper  names  of  *the  persons  who  form  such  corpo- 
^  -'  ration,  or  show  now  it  was  incorporated ;  though  if  it  is  dmMt 

they  must  prove  that  by  the  law  of  the  foreign  country  they  were  efiectoally 
incorporated,  {z) 


SECTION  VI. 
Persona  residing  out  of  the  Jurisdiction. 

The  rule  that  all  persons,  not  lying  under  the  disabilities  after  pointed  out, 
are  entitled  to  maintain  a  suit  as  plaintiffs  in  the  Court  of  Chancery,  is  not 
affected  by  the  circumstance  of  their  being  resident  out  of  the  jurisdiction  of 
the  Court,  unless  they  be  alien  enemies,  or  are  resident  in  the  territory  of  an 
enemy  without  a  licence  or  authority  from  the  Government  here. 

In  order,  however,  to  prevent  the  defendant  from  being  defeated  of  his 
right  to  costs,  it  is  a  rule,  that  if  the  plaintiff  in  a  suit  is  resident  abroad,  the 
Court  will,  on  application  of  the  defendant,  order  him  to  give  security  for  the 
costs  of  the  suit,  and  in  the  meantime  direct  all  proceedings  to  be  stayed,  (a) 
And  it  has  in  one  case  been  decided,  that  if  after  such  an  order  the  plaintiff 
omits  for  a  long  time  to  give  the  security,  the  defendant  has  a  right  to  have  the 
bill  dismissed ;  and  that  for  that  pinpose  the  Court  will,  upon  motion,  order 
the  plaintiff  to  give  the  required  security  by  a  certain  day,  or  in  default  direct 
that  the  biU  may  stand  dismissed,  (b) 

It  has  been  heldiu  Ireland,  (c)  that  notwithstanding  the  41  Geo.  3,  c.  03,  s.  5, 
f  *^4  1  ^^  which  an  attachment  is  given  in  England  *to  enforce  an  order 
L  J  or  decree  made  in  Ireland  for  the  payment  of  money,  a  plaintiff 

residing  in  England  must,  on  filing  a  bill  in  Ireland,  give  security  for  costs ;  (d) 
and  although  the  same  Act  applies  to  persons  who  are  resident  in  Ireland  com- 
mencing suits  in  England,  it  has  been  decided  in  the  English  Courts,  that  where 
a  plaintiff  resident  in  Ireland  files  a  bill  here,  he  must  also  give  security,  (e) 
It  has  likewise  been  held,  that  a  person  resident  in  Scotland  must  in  like 
manner  give  security  for  costs.  (/) 

Where  theie  are  co-plaintiffs  resident  in  England,  the  Court  will  not  make 

(z)  Dutch  West  India  Company  v.  Van  Meyer,  2  Ld.  Ray.  1535. 

(a)  Wyatt.  Prac  Reg.  146.  Formerly  the  practice  of  the  Court  waa  merely  to  onkr  the 
phuntiff  to  give  aecurity  for  coats,  before  be  could  oblige  the  defendant  to  put  in  hta  answer  ; 
bat  though  under  this  order  the  plaintiff  could  not  compel  the  defendant  to  answer,  he  might 
nevertheless  take  other  proceedings  in  the  cause,  such  as  suing  out  a  commission  to  exa- 
mioe  witnesses  de  bene  eue.  To  obviate  this,  it  was  necessary  that  the  defendant,  in  applj- 
ing  for  the  order,  should  word  his  motion  so  aa  to  extend  it  to  restrain  all  proceedings  until 
aecurity  given ;  but  in  Fox  ▼.  Blew,  (5  Mad.  148,)  the  Vice  Chancellor,  Sir  J.  Leach, 
expressed  his  opinion  that  the  language  of  all  orders  obtained  as  of  course  ought  to  be 
uniform,  and  intimated  that  in  future  the  better  way  would  be  to  make  the  order  in  all  cases 
extend  to  stay  proceedings. 

{b)  Camac  v.  Grant,  1  Sim.  848.  It  was  said  in  CliiTo  v.  Wilkinson,  4  Sim.  124,  arg.» 
that  Sir  A.  Hart,  V.  C.,  who  made  this  onler,  had  aiterwaids  expressed  doubts  as  to  his 
being  warranted  in  doing  so. 


(e)  Moloney  v.  Smith,  1  .M'L.  &T.  213. 


()  Mullett  V.  Christmas.  2  Ball.  6c  B.  422 ;  vide  eliam  Stackpole  v.  Callaghan, 
Bail,  dc  B.  566. 
(«)  HiU  V.  Reaidon,  Mad.  &  Geld.  46 ;  Moloney  y.  Smith,  1  M*LeU.  ic  T.  213. 
(/)  Ker.  ▼.  DachesB  of  Monster,  Bnnb.  85. 
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an  order  that  other  plaintifTs  who  are  abroad  shall  ^ve  security  for  costs ;  (g) 
and  where  the  plaintiff  is  abroad  as  a  land  or  sea  officer  in  the  service  of  His 
Majesty*  he  wUl  not  be  ordered  to  give  security ;  (h)  and  so,  where  he  is  resi- 
dent abroad  upon  public  service,  as  an  ambassauor  or  consul,  he  cannot  be 
called  upon  to  give  security;  but  peers  of  the  realm,  although  they  are  privi- 
leged from  personal  arrest,  must,  if  they  reside  abroad,  give  security  for  costs, 
for  although  such  costs  cannot  be  recovered  by  personal  process,  they  may  by 
other  process,  if  the  plaintiff  is  resident  in  this  country,  (t)  And  it  may  be 
Slated  as  a  general  rule,  that'wherever  a  plaintiff  is  out  of  the  jurisdiction,  the 
defendant  is  entitled  to  security  for  costs,  unless  it  is  distinctly  shown  that  the 
pkintiff  IS  exempted  from  his  liability,  (k) 

A  plaintiff  cannot  be  compelled  to  give  security  for  costs,  unless  he  himself 
States  upon  his  bill  that  he  is  resident  out  of  the  jurisdiction,  or  unless  the  fact 
is  established  by  affidavit;  and  it  seems  that  the  mere  circumstance  of  his  having 
gone  abroad,  will  not  be  a  sufficient  ground  on  which  to  compel  him  to  give 
security,  unless  it  is  stated  either  by  the  plaintiff  himself,  or  upon  affidavit,  that 
he  is  gone  abroad  for  the  purpose  of  rending  there.  (/) 

*In  order  to  entitle  a  defendant  to  require  security  for  costs  from  p  '  ^^k  -i 
a  plaintiff,  he  must  make  his  Jipplication  at  the  eariiest  possible  L  -^ 

time  after  the  fact  has  come  to  his  knowledge,  and  before  he  takes  any  further 
step  in  the  cause ;  therefore,  where  the  fact  of  the  plaintiff  being  resident  abroad 
appears  upon  the  bill,  he  must  make  his  motion  before  he  puts  in  his  answer, 
or  applies  for  time,  either  of  which  acts  will  be  considered  as  a  waiver  of  his 
right  to  the  security,  (m) 

If  the  plaintiff  is  not  described  in  the  bill  as  resident  abroad,  and  the  defend- 
ant does  not  become  apprised  of  that  fact  before  he  puts  in  his  answer,  he  may 
make  the  application  after  answer;  if,  however,  he  takes  any  material  step  in 
the  caose  after  he  has  notice,  he  cannot  tlien  apply^  In  Macon  v.  Gardiner^  (n) 
the  plaintiff  was  described  in  the  original  bill  as  late  of  the  West  Indies^ 
bot  then  of  the  City  of  London^  and  the  defendant  having  answered,  filed  a 
cross  bill  against  the  plaintiff;  exceptions,  however,  were  taken  to  the  answer, 
10  which  the  defendant  submitted,  and  put  in  a  further  answer,  and  then  applied 
to  Che  Court  tliat  the  plaintiff  in  the  original  bill  might  give  security  for  costs, 
alleging  in  his  affidavit,  that  upon  application  to  the  plaintiff's  solicitor  in  the 
origin^  suit  to  appear  for  him  to  the  cross  bill,  he  discovered  for  the  first  time 
that  the  plaintiff  did  not  reside  in  London,  as  alleged  in  the  bill,  but  in  Ireland. 
To  this  it  was  answered,  (and  so  it  appeared)  that  the  defendant  had  in  his 
cross  bill  stated  the  plaintiff  to  be  resident  in  Ireland,  and  after  that  had 
answered  the  exceptions  to  his  answer  to  the  original  bill,  and  had  thereby 
taken  a  step  in  the  cause  aAer  it  was  evident  that  he  had  notice  of  the  plaintiff's 
being  out  of  the  jurisdiction,  and  Lord  Eldon  held,  that  the  defendant  had 
thereby  precluded  himself  from  asking  for  security  for  costs,  and  therefore 
refbsed  the  motion. 

In  Dyott  ▼•  Dyottj  (o)  where  the  defendant  had  sworn  to  his  answer  before 

(g)  Winthrop  ▼.  Roy.  Exch.  Am.  Companv,  1  Dick.  282;  Walker  v.  Eaiterbj,  6  Vm. 
612. 

(A)  Colebrook  ▼.  Jones,  1  Dick,  164. 

(<)  Lord  AldboToagh  ▼.  Barton,  2  M.  dc  K.  401. 

\k)  Lillie  ▼.  LiUie,  2  M.  &  K.  404. 

(7)  Graen  ▼.  Chwnoek,  8  Bro.  C.  C.  871 ;  2  Cox,  284,  8.  C. ;  1  "(fef.  J.  896,  8.  C. 
Hobj  ▼.  ff?ti»t»ffyk,  5  Yes.  690. 

(m)  Mefioroochj  ▼.  Meliomcchy,  2  Yee.  24 ;  1  Dick.  147,  8.  C. ;  Craig  V.  BolUm,  % 
Bro.  C.  C.  609 ;  Anon.  10  Yes.  287. 

(a)  2  Bio.  C.  C,  Ed.  Belt.  609,  notis.        (o)  1  Mad,  187. 
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he  had  notice  of  the  fact  of  the  plaintiff  being  resident  abroad,  bnt  in  conae- 
quence  of  some  delay  in  the  six  clerks'  office  the  answer  was  not  filed  till  afler 
r  «^A  1  ^^  *defendant  had  been  informed  of  the  plaintiff *s  residence;  a 
I-  ^  motion  that  the  plaintiff  might  give  security  for  costs  was  consid- 

ered too  late,  although  the  defendant  himself  was  not  privy  to  or  aware  of  the 
delay  which  had  taken  place  in  filing  his  answer. 

If  a  plaintiff,  aAer  fihng  a  bill,  leave  the  kingdom  for  the  purpose  of  setfiing, 
and  do  actually  take  up  his  residence  in  foreign  parts,  it  is  in  any  stage  of  the 
cause  ground  for  an  order  that  he  shall  give  security  for  costs,  (p)  ft  is  pre- 
sumed, however,  that  such  application  ought  to  be  made^as  early  as  possible  after 
the  defendant  has  become  apprized  of  the  fact ;  and  it  is  not  enough  to  support 
such  an  application  to  swear  that  the  plaintiff  has  merely  ffone  abroad,  but  the 
affidavit  should  go  on  to  say  further,  that  he  is  gone  to  settk  abroad.  In  Wedu 
V.  Cole^  {q)  an  application  was  made  by  the  defendant,  after  answer,  that  the 
proceedings  might  be  stayed  until  the  plaintiff  gave  security  for  costs,  on  an 
affidavit  that  the  plaintiff  who,  when  the  bill  was  filed  was  resident  in  London, 
had,  since  the  answer  was  put  in,  entirely  abandoned  the  country  and  gone  to 
reside  in  the  Isle  of  Man ;  and  Lord  Eldon  made  the  order,  observing,  how- 
ever, that  the  plaintiff  ought  to  have  an  opportunity  of  answering  the  affidavit, 
the  propriety  of  which  suggestion  is  evident  from  the  case  of  frhUe  v.  Great- 
headj  (r)  where  an  order  for  the  plaintiff  to  give  security  for  costs  after  answer, 
was  refused  in  consequence  of  an  affidavit  which  had  been  filed  by  the  plain- 
tiff's solicitor,  stating  that  the  plaintiff  had  gone  to  the  West  Indies  merely  for 
the  purpose  of  arranging  his  affairs,  and  that  he  had  informed  the  deponent  that 
he  intended  soon  to  return  to  this  country,  where  he  had  left  his  family. 

To  entitle  a  defendant  to  an  order  that  the  plaintiffmay  give  security  for  coats, 
it  is  necessary  that  the  plaintiff  should  absolutely  be  gone  abroad,  the  mere 
intention  to  go,  will  not  be  sufficient;  («)  in  a  case,  however,  where  the  plain- 
tiff, who  was  an  alien  enemy,  was  under  confinement  preparatory  to  his  removal 
r  Y7*  1  ^^^  ^^  ^^^  country,  upon  a  warrant  by  the  ^Secretary  of  State 
I-  -^  under  the  Alien  Act,  the  proceedings  were  stayed  until  he  gave 

security  for  costs,  although  he  was  not  actually  gone  out  of  the  country.  (/)  In 
proceedings  at  Common  Law,  where  after  the  commencement  of  an  action,  and 
after  issue  joined,  the  plaintiff  has  been  convicted  of  felony  and  ordered  to  be 
transported,  the  Courts  have  ordered  security  to  be  given  for  costs,  as  well 
retrospective  as  prospective;  (u)  and  it  is  presumed  that  Courts  of  Equity  will 
follow  the  rule  at  law ;  where,  however,  the  plaintiff  had  not  been  convicted 
of  felony,  but  only  of  a  misdemeanor  under  the  62  Geo,  3,  c.  ISO,  s.  2,  for 
poaching,  for  which  he  was  sentenced  to  seven  years'  transportation,  and  it  was 
admitted  that  he  had  not  sailed  for  the  place  of  transportation,  but  was  in  a 
penitentiary  place  of  confinement,  the  Vice  Chancellor  refused  a  motion  for 
stay  of  proceedings  till  the  plaintiff  had  given  security  for  costs,  {x) 

From  analogy  to  the  course  adopted  where  the  plaintiff  is  resident  out  of  the 
jurisdiction,  the  Court  will,  upon  application,  restrain  an  ambassador's  servant, 
whose  person  is  privileged  from  arrest  by  the  7  Ann.  c  12,  from  proceeding 
with  his  suit  until  he  has  given  security  for  costs,  (y) 

It  was  an  old  rule,  well  established,  that  where  a  defendant  lived  abroad, 
and  was  ordered  to  find  security  to  answer  costs,  the  sum  for  which  the  secu- 

(p)  Anoo.  2  DjdL.  776.  (q)  Ibid.  14  Ym.  518. 

?r)  16  Yes.  2.  *  (•)  Adams  ▼.  Coletharst,  2  Aoit  658. 

h)  Sdlaz  ▼.  Hanson,  6  Yes.  261.  (u)  Hanrey  v.  Jacob,  1  B.  dc  AM.  159. 

(x)  Baddeley  ▼.  Harding,  Mad.  dc  Gel.  214. 

ly)  Anon.  Mos.  176;  GkMdwia  ▼.  Archer,  2  P.  Wms.  462;  Adderley  v.  Smilh,  1 
Dick.  355. 
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ritf  should  be  ^ven^  should  be  40/.,  and  that  this  sum  should  not,  under  any 
dreurostances,  be  increased  upon  adverse  motion,  (z^  unless  where  the  plaintiff 
applied  to  the  Court  to  ask  a  favour,  such  as  a  commission  to  examine  witnesses 
abroad,  in  which  case  further  terms  mi^t  be  imposed  upon  him.  (a)  It  was 
observed  by  Lord  Hardwicke,  in  the  year  1754,  that  the  sum  of  40/.  was  very 
low,  and  that  the  lowness  of  it  had  often  been  noticed  by  the  Court,  and  that  it 
had  been  settled  at  a  time  when  the  costs  of  the  Court  did  not  run  to  anything 
like  what  they  did  then.  From  that  time,  however,  the  Court  never  departed 
iiom  the  rule  until  the  new  orders  were  made  in  1828,  by  the  40th  of  which 
*orders  it  is  directed,  that  the  penal  sum  in  the  bond  to  be  given  as  p  ^^a  -i 
a  security  to  answer  costs  by  any  plaintiff  who  is  out  of  the  juris-  ^  ** 

diction  of  the  Court,  shall  be  increased  from  40/.  to  100/.  (b) 

The  manner  of  giving  the  security  is  as  follows :  the  plaintiff  deliver  a  note 
to  the  defendant's  clerk  in  court  containing  the  name  and  descriptioti  of  the 
person  intended  to  become  security.  This  note  is  sent  to  the  defendant's  soli- 
citor, who  will  return  an  answer  whether  he  approves  the  security  or  not,  and 
if  he  does  not  object  thereto  the  bond  is  consequently  given.  If  he  requires 
two  persons  to  enter  into  the  bond,  the  plaintiff  must  comply  with  this  requisi- 
tion. If  the  defendant's  solicitor  objects  to  the  persons  offered  as  securi^, 
which  it  appears  he  has  a  right  to  do,  (c)  the  plaintiff  must  find  others,  or  the 
persons  already  offered  must  justify  by  affidavit  in  200/.  {d) 

The  bond  vs  given  to  the  two  senior  six  clerks  not  towards  the  cause,  and  is 
prepared  by  the  plaintiff's  solicitor  in  the  following  form : 

^^Know  all  men  by  those  presents,  that  we,  A.  B.  of  the  City  of  London, 
merchant,  and  C.  D.  of  the  same  place,  merchant,  are  held  and  firmly 
bound  to  and  Esqrs., 

in  the  penal  sum  of  of  good  and  lawful  money  of  Great 

Britain :  for  which  payment  to  be  well  and  faithfully  made,  we  bind  our- 
selves and  each  of  us,  our  and  each  of  our  heirs,  executors  and  adminis- 
trators, firmly  by  ^ese  presents.     Sealed  with  our  seals,  &c. 
^*  Whereas,  L.  R.,  plaintiff,  has  lately  exhibited  his  bill  of  complaint  in  His 
Majesty's  High  Court  of  Chancery  against  R.  S.,  defendant,  touching  the  mat- 
ters therein  contained.     Now  the  condition  of  Uiis  obligation  is  such,  that  if 
the  above  bounden  A.  B.  and  C.  D.,  or  either  of  them,  their  heirs,  executors  or 
administrators  do,  and  shall  well  and  truly  pay  or  cause  to  be  paid,  all  such 
cosu  as  the  said  Court  shall  think  fit  to  awani  to  the  defendant  on  the  hearing 
of  the  said  cause  or  otherwise,  *then  this  obligation  to  be  void,  or  p      «^g     -y 
else  to  remain  in  full  force  and  virtue,  (e)  ^  -* 

**  Sealed  and  delivered,  &c.'* 
If  there  are  several  defendants,  and  one  only  obtains  the  order,  yet  the  secu- 
rity must  be  given  to  answer  the  costs  of  all.  Originally,  where  there  were 
several  defendants  only,  one  bond  was  given,  which  was  deposited  with  one  of 
the  six  clerks  on  behalf  of  all  parties.  Aflerwards,  the  bond  was  deposited, 
not  with  a  six  clerk,  but  with  a  clerk  in  court,  and  as  the  clerk  in  court  of  one 


(z)  Gage  V.  Lady  Btafibrd,  2  Ves.  657.         (a)  Ibid.;  Ogilvie  ▼.  Heame,  11  Yea.  599. 

(ft)  Ordan,  2  RnaKll,  App.  17.  Aa  no  aimilar  order  baa  been  made  by  the  Court  of 
Escheqiwr,  the  penal  aum  in  the  bond  to  be  given  aa  aecority  for  ooita  ia  atill  40/. » according 
tolbe  old  practice.     1  Fowler,  Ex.  Prac  811. 

(c)  Clifle  ▼.  Wilkinion,  4  Sim.  122.  (d)  Tomer  A  V.  382. 

(c)  From  a  note  to  Mr.  Beamca'a  Treatiae  npon  Cofta,  (p.  859,  No.  9,)  it  appeara  that 
in  Oibonie  ▼.  Bartlett,  the  Coart  of  Exchequer  held,  that  where  a  defendant  had  become  a 
benkrapty  and  hia  aaaigneea  were  made  partiea  by  supplemental  bill,  they  were  entitled  to 
can  for  a  fireah  aecurity,  becanae  the  form  of  the  obligation,  althongh  entered  into  with  the 
of  the  court,  ia  meiely  to  pay  the  coata  of  the  defendant  who  ta  named. 
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party  had  no  more  right  to  hold  the  bond  than  the  clerk  in  court  of  another 
party,  it  became  the  practice  for  every  clerk  in  court  for  a  defendant  to  call  for 
a  separate  bond ;  but  although  it  is  usual  to  give  a  separate  bond  to  each  defend- 
ant who  appears  by  a  separate  clerk  in  court,  all  the  bonds  form  a  security  for 
one  sum  only,  (f) 

In  Ker  v.  Tne  Duchess  of  Mutattr^  (g)  it  is  said  that  the  Court  of  Exche- 
quer refused  to  allow  the  plaintiff  to  pay  40/1  into  Court  instead  of  giving  secu- 
rity for  tliat  sum,  but  in  CUffe  v,  JfWnnson^  (A)  where  the  plaintiff  offered, 
instead  of  giving  security,  to  pay  in  lOOL^  pursuant  to  the  new  orders,  the 
Vice  Chancellor,  Sir  L.  Shad  well,  said,  that  if  he  would  increase  the  sum 
offered,  so  as  to  bear  the  expense  of  bringing  tlie  money  into  Court  and  getting 
it  out  again,  he  would  grant  the  motion,  which  he  accordingly  did  by  making 
the  order  for  the  payment  of  120/.  into  Court,  (t) 


[•40]  •SECTION  VIL 

Cf  Paupers. 

It  has  been  before  stated  to  be  a  general  rule,  subject  to  very  few  exceptions, 
that  there  is  no  sort  or  condition  of  persons  but  may  sue  in  the  Court  of  Chan- 
cery. Amongst  the  exceptions  to  this  rule  those  who  are  in  indigent  circum- 
stances are  not  inc^ded,  and  any  party,  however  poor  he  may  be,  being  in 
other  respects  competent,  has  the  same  right  as  another  to  commence  proc^- 
ings  in  the  Court  of  Chancery  for  the  assertion  of  his  claims,  and  that  without 
being  required  to  give  any  security  for  the  payment  of  costs  to  the  opposite 
party,  in  case  he  fails  in  his  suit.  Lord  Eldon,  in  Ogilvie  v.  Heam^  (a)  said 
that  the  Court  would  not  require  security  for  costs  from  any  man  in  England, 
upon  any  representation  of  his  circumstances,  and  this  liberality  seems  to  be 
extended  to  the  case  of  the  prochein  amy  of  infants ;  indeed  any  other  rule 
would  amount  to  a  denial  of  justice  to  the  children  of  poor  persons,  who  might 
become  entitled  to  property,  and  yet  be  precluded  from  asserting  their  right 
because  their  father,  who  is  the  proper  person  to  be  their  prochein  amy^  by 
reason  of  his  circumstances  could  not  be  so,  without  giving  security  for  costs, 
which  he  might  not  be  able  to  procure,  (b)  With  respect  to  the  prochein  amy 
of  9.  feme  covert;  there  is  in  this  respect  a  great  difference  in  the  rule,  for  it 
has  been  held  that  the  prochein  amy  of  a  married  woman  must  be  a  person  of 
substance,  {c)  because  a  married  woman  and  an  infant  are  differently  circum- 
stanced, as  tne  infant  cannot  select  his  own  prochein  amy^  but  must  rely  upon 
the  good  offices  of  those  who  are  nearest  to  him  in  connexion,  or  otherwise  his 
rights  might  go  unasserted,  but  the  married  woman  has  the  power  of  selecting; 
she  is  therefore  required  to  select  for  her  prochein  amy  a  person  who«  if  her 
claim  should  turn  out  to  be  unfounded,  can  pay  to  the  defendant  the  costs  of 
the  proceeding. 

It  has  been  said  that  churchwardens  may  join  in  a  suit  with  a  poor  person- 

(/)  Lowndes  v.  Robertson,  4  Med.  465.  In  the  report  of  this  esse  the  Vice  Chancel- 
lor, Sir  J.  Leach,  is  reported  to  have  nid,  that  it  was  desirable  the  old  practice  should  be 
restored* 

(f)  Banb.  85.  (A)  4  Sim.  12S. 

(t)  For  more  on  the  snlject  of  security  for  costs,  vide  post.  Alien;  Bill;  Security  for 
Costs. 

(a)  11  Ves.  600. 

(b)  Vide  Squirrel  ▼.  Squirrel,  2  Dick.  765;  mdpest.  Infant  PlaintiA. 
(e)  Anon.  1  Atk.  570;  vide  poet.  Femes  Covert  Plaintias. 
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who  is  chaifeable  to  the  pari8h/((f)  this  must  *be  upon  the  princi-  p  •41  i 
pie,  that  as  the  person  receives  liis  support  from  the  parish,  the  '-  -^ 

parish  in  return  have  a  right  to  benefit  by  whatever  property  the  pauper  may 
acquire  during  the  time  he  is  dependant  upon  them,  to  reimburse  them  for  the 
outlay. 

It  does  not  appear,  however,  that  any  suit  of  this  description  has  been  insti- 
toted  at  least  for  a  great  many  years  past  Indeed  the  legislature  has  provided 
raeans  by  which  all  persons,  who  are  not  worth  a  sum  of  6/.  beyond  the  sub- 
ject-matter in  litigation,  may  be  enabled  to  resort  without  expense  to  the  ordi- 
nary tribunals  and  the  Courts  of  Equity  have  adopted  the  same  means  into  their 
practice. 

By  the  Statute  11  Hen.  7,  c.  12,  aAer  reciting,  **that  where  the  King  our 
Sovereign  Lord  of  His  most  gracious  disposition,  willeth  and  intendeth  indif- 
ferent justice  to  be  held  and  ministered  acconling  to  bis  common  laws  to  all  his 
true  subjects,  as  well  to  the  poor  as  rich,  which  poor  subjects  be  not  of  ability 
oe  power  to  sue  according  to  the  laws  of  this  land  for  the  redress  of  injuries 
and  wrongs  to  them  daily  done,  as  well  concerning  their  persons  and  their 
inheritance  as  other  causes,"  It  is  enacted,  **  that  every  poor  person  or  persons 
which  have  or  hereaAer  shall  have  cause  of  action  or  actions  against  any  per- 
son or  persons  within  this  realm,  shall  have  by  the  discretion  of  the  Chancellor 
of  this  realm  for  the  time  being,  writ  and  writs  original  and  writs  of  subpoena 
aecordhig  to  the  nature  of  their  causes,  therefore  nothing  paying  for  the  seals  of 
the  same,  nor  to  any  person  for  the  writing  of  the  same  writ  and  writs  to  be 
berealW  sued;  and  that  the  said  Chancellor  for  the  time  being  shall  assign 
such  of  the  cleiiLS,  which  shall  do  and  use  the  making  and  writing  of  the  same 
writs,  to  write  the  same  ready  to  be  sealed,  and  also  learned  counsel  and  attor- 
neys for  the  same,  without  any  reward  taken  therefore ;  and  after  the  said  writ 
or  writs  be  returned,  if  it  be  afore  the  King  in  liis  Bench,  the  justices  there 
shall  assign  to  the  same  poor  person  or  persons  counsel  learned  by  their  discre- 
tions, which  shall  give  their  counsels,  nothing  taking  for  the  same;  and  like- 
wise the  justices  shall  appoint  attorney  and  attorneys  for  the  same  poor  person 
or  persons,  and  all  other  officers  requisite  and  necessary  to  be  had  for  the  speed 
of  the  said  suits  to  be  had  and  made,  which  shall  do  their  duties  without  any 
reward  for  their  counsels,  help  and  ^business  in  the  same  ;  and  the  p  ^  .„  "i 
same  law  and  order  shall  be  observed  and  kept  of  all  such  suits  to  *-  -^ 

be  made  afore  the  King's  Justices  of  his  Common  Pleas  and  Barons  of  his 
Exchequer,  and  all  other  Justices  in  the  Courts  of  Record  where  any  such  suit 
shall  be.*'  Under  this  Statute,  the  practice  of  the  Courts  of  Law  has  been  to 
admit  all  persons  to  sue  in  forma  pauperis^  who  could  swear  that  they  were 
not  worth  U.  aAer  all  their  debts  are  paid,  except  their  wearing  apparel  and  the 
subject-matter  of  the  suit ;  and  the  practice  of  the  Courts  of  Law  in  this 
respect  has  been  adopted  by  Courts  of  Equity,  although  persons  suing  in  these 
Courts  do  not  come  within  the  provisions  of  the  Act  of  Parliament  above 
referred  to. 

The  privilege  of  suing  as  paupers  extends  only  to  persons  suing  in  their  own 
rights,  and  not  to  executors  or  administrators,  (e)  In  a  modem  case,  however, 
where  the  party  sustained  the  mixed  character  of  executor  and  legatee,  Lord 
Eldon  held  that  it  formed  an  exception  to  the  general  rule,  but  to  prevent  any 
vndoe  practice  in  suing  in  forma  pauperis^  and  under  colour  of  that  privilege 
10  obtain  dives  costs,  his  lordship  thought  that  a  special  order  was  necessary  to 
enable  the  pauper  to  proceed  in  that  character  as  to  the  legacy.  {/) 


id)  IBq. 
{/)Tho. 


Ca.  All.  71.  (c)  Paradice  ▼.  SiMppard,  1  Dick.  186. 

TbonptoD  ▼.  Thompson,  HiL  1824,  cited  1  Tamer  &  VooablM»  618. 
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Persons  fiUing  the  character  of  prochein  amy  cannot  sue  in  fotma  pauperu^ 
although,  as  we  have  seen  before,  the  poverty  of  a  prochein  amy  of  an  in&nl 
is  no  ground  for  dismissing  him.  (g) 

It  has  been  held  that  a  bankrupt  may  be  admitted  to  petition  against  his  com- 
mission in  forma  pauperis  ;  {K\  and  where  a  person  was  ordered  to  be  exam- 
ined pro  interesee  eito^  respecting  a  claim  set  up  by  her  to  some  lands  taken 
under  a  sequestration,  but  wss  unable  from  poverty  to  make  out  or  support  her 
right,  liberty  was  given  to  her  to  do  so  in  forma  pauperis.  {%) 

A  plaintiff  may  be  admitted  to  sue  as  a  pauper  upon  the  usual  affidavit,  at 
any  time  either  before  or  after  the  commencement  of  the  suit,  but  in  the  latter 
case  he  will  be  liable  to  all  the  costs  incurred  before  his  admission*  (Ar) 
P      y .»    -.      *'rhe  question  whether,  after  a  dismissal  of  a  former  suit,  a 
*-  ^  plaintiff  can  be  admitted  to  sue  again  for  the  same  matter  in/erma 

pauperis  without  paying  the  costs  of  the  first  suit,  has  been  much  discussed. 
In  a  case  in  Vernon,  (/)  a  plaintiff  was  permitted  to  file  a  bill  of  review,  with- 
out payment  oi  the  costs  of  the  former  suit,  amounting  to  160/L,  upon  his 
making  oath  that  he  was  not  worth  40/L  besides  the  matter  in  question  in  that 
and  another  snit  between  the  same  parties.  That  case,  however,  appean  to 
have  been  an  extreme  case,  and  the  instance  cited  by  Lord  Eldon  in  his  jodg- 
ment  in  Corbeti  v.  Corbett  (m)  shows,  that  Courts  of  Law,  whose  decisioos 
are  upon  this  point  applicable  by  analogy  to  Courts  of  Equity,  would,  after 
judgment  of  nonsuit  ag^nst  a  plaintiff,  stay  a  second  action  by  the  same  plain- 
tiff suing  as  a  pauper,  till  the  costs  of  the  former  action  had  been  paid. 

It  seems,  however,  that  it  is  no  ground  of  objection  to  a  party  suing  in  forma 
patperis^  that  the  suit  is  a  second  suit  for  the  same  matter  as  a  former  suit,  in 
which  the  plaintiff  had  likewise  sued  as  a  pauper,  unless  the  second  suit  can  be 
justly  characterized  as  vexatious  |  (n)  and  m  Vorbett  v.  Corbet^  (o)  Lord  Eldon 
appeara  to  have  held,  that  the  circumstance  of  the  plaintiff  having  conducted 
himself  vexatiously  in  the  first  suit  would  not  be  a  ground  for  dispaupering  him 
in  the  second ;  and  that  the  fact  of  his  having  been  supplied  with  money  by  a 
charitable  subscription,  for  the  purpose  of  assisting  him  in  the  conduct  of  his 
suit,  although  it  might  afford  ground  for  impeachment  at  common  law,  was  no 
ground  upon  which  he  could  deprive  him  of  the  riglit  to  sue  as  a  panper  in 
equity. 

In  Taylor  ▼•  BoueMer^  {p)  it  is  stated  by  Mr.  Dickens  to  have  been  said 
that  a  pauper  could  not  appeal,  and  that  the  proposition  was  assented  to  by  the 
r  «44  -I  bar ;  but  in  nland  v.  Lamb^  m  *Lord  Eldon  said  that  it  was  a 
*-  ^  very  singular  proposition,  and  that  he  could  not  see  why,  becanse 

a  party  was  poor,  the  Court  should  not  set  itself  right,  and  made  an  order  that 
the  appelant  should  be  at  liberty  to  prosecute  the  app«d  in  forma  pauperis,  (r) 

Where  panper  plaintifiSi  are  guilty  of  vexatious  conduct  in  the  suit,  the  Cooit 


(jg)  Anon.  1  Vc0.  jan.  410.  (K)  Ex  parte  Northam,  2  V.  A  B.  1S4. 

(t)  JaniM  ▼.  Dora,  8  Dtch:.  788. 

\k)  Anoo.  Mot.  66.  In  the  Conit  of  Excheqiier»  ptrtiet  applying  to  be  admitted  to  sue 
or  defend  va  forma  pauperis  after  the  commencement  of  the  suit,  aro  reqoirad  to  give  aeco- 
rity  by  the  recogniiance  of  two  saretiea  in  40/.,  to  answer  the  coets  already  incurred  in  the 
caoae,  before  they  can  be  admitted,  and  the  names  and  places  of  abode  of  the  two  penona 
to  be  named  in  the  recognizance  mnet  be  prerionaly  proposed  as  sorattes  by  the  solicitor  for 
the  panper,  to  the  adverM  solidlor  for  his  approbation,  1  Fowler,  439. 

(/)  Fitton  ▼.  Earl  Maodesfield,  1  Vem.  364. 

(m)  16  Yes.  410.  (n)  Wild  y,  Hobson,  3  Yes.  A  B.  113. 

(o)  16  Yes.  407.  (p)  3  Dick.  604. 

(q)  2  Jac.  &  W.  403. 

(r)  Vide  Fitton  v.  £arl  Macclesfield,  supra. 


OF  PAurass.  27 

win  order  them  to  be  dispaupered ;  and  an  order  to  that  effect  was  actaally 
made  by  the  Vice  Chancellor  npon  motion  in  Wagner  v.  Meara^.  {$) 

It  is  also  laid  down  in  a  book  of  considerable  authority  (/)  that  paupers  bring- 
ing vexations  suits  being  detected,  and  the  Court  informed  thereof,  they  shall 
not  only  be  dismissed  but  punished ;  and  in  Tidd's  Practice  (u)  it  is  said,  that 
at  law  if  a  pauper  be  nonsuited  he  shall  pay  costs  or  be  wnipped ;  but  this 
panidinient  does  not  appear  to  have  been  ever  inflicted. 

In  Pearson  v.  Bekhier  (w)  Lord  Loughborough  said,  that  a  pauper  is  liable 
to  be  committed  if  he  files  an  improper  bill,  as  otherwise  he  might  be  guilty  of 
great  oppression. 

In  order  to  be  admitted  to  sue  in  forma  pauperis^  the  plaintiff  must  present 
a  petition  to  the  Master  of  the  Rolls  containing  a  short  statement  of  his  case, 
(and  of  the  proceedings,  if  any,  which  have  been  had  in  the  cause,)  and  praying 
to  be  admitted  to  sue  in  forma  pauperis^  and  that  a  counsel  and  a  six  clerk  may 
be  assigned  to  him. 

This  petition  must  be  under- written  by  a  certificate  signed  by  counsel,  **  that 
he  conceives  the  plaintiff  has  just  cause  to  be  relieved,  touching  the  matter  of 
the  petition  for  which  he  had  exhibited  his  bill ;"  (x)  and  there  must  also  be 
amiCTed  to  the  petition  an  affidavit  sworn  by  the  plaintiff  before  a  Master  that 
be  18  ncvt  worth  in  all  the  world  the  sum  of  5/.,  after  payment  of  his  just  debti, 
his  wearing  apparel  and  the  matters  in  question  in  the  cause  only  excepted,  (v) 

It  is  to  be  obseped,  that  this  affidavit  must  be  sworn  by  the  party  himself^ 
and  that  in  a  case  in  which  it  afterwards  appeared  that  the  affidavit  had  been 
sworn  by  a  third  person,  the  party  was  dispaupered,  {z) 

*The  petition  afler  it  has  been  certified,  is  then  with  the  affida-  p  ^ . .  -, 
vit  annexed,  to  be  presented  to  the  Master  of  the  Rdls,  who,  if  he  l-  ^ 

sees  no  cause  against  it,  underwrites  an  order  for  the  petitioner's  admission 
according  to  the  prayer,  (a) 

This  order  assigns  merely  a  counsel  and  six  derk  to  act  for  the  pauper,  and 
does  not  appoint  any  person  to  be  his  solicitor ;  but  it  is  the  duty  of  the  six 
deik  named,  to  appoint  one  of  the  sixty  derks  of  his  office,  to  conduct,  as 
s^dtor,  the  proceedings  on  the  part  of  the  pauper.  (6) 

AAer  admittance,  no  fee,  profit  or  reward  (except  pauper's  fees)  is  to  be 
taken  of  the  pauper  by  any  counsel  or  attorney  for  the  despatch  of  business 
wiutet  it  depends  in  Court,  and  he  continues  in  forma  pauperia;  nor  shall  any 
contiact  or  agreement  be  made  for  any  recompense  or  reward  aAerwards ;  and 
if  any  person  offending  herein  shall  be  discovered  unto  the  Court,  he  shall 
nndeigo  the  displeasure  of  the  Court,  and  such  farther  punishment  as  the  Court 
shall  think  fit  to  inflict ;  and  if  any  pauper  offend  herein  he  is  to  be  dispaupered, 
and  never  again  be  admitted  in  the  same  suit  in  forma  pauperie.  (c) 

If  it  be  made  to  appenr  to  the  Court  that  any  pauper  has  sold,  or  contracted 
for,  the  benefit  of  his  suit,  or  any  part  thereof  while  the  same  is  depending, 
such  cause  shall  be  thenceforth  wholly  dismissed,  and  never  again  retained,  (a) 
But  althoogh  the  clerks  take  no  fees,  strictly  so  called,  of  a  pauper,  yet  they 
may  make  him  pay  for  the  labour  of  writing,  which  is  after  the  rate  of  two- 
pence per  sheet,  (e) 

The  counsel  or  attorney  assigned  by  the  Court  to  assist  a  person  in  forma 

(•)  3  8im.  137.  (0  Hair  389. 

(tt)  Ed.  1817,  p.  89.  (to)  4  Vet.  630. 

(f )  Hvr.  437.  (y)  lb.  389. 

(z)  WilkiiHon  ▼.  B«lcber,  S  Bro.  C.  C.  273. 

(a)  Har.  389.  (5)  Lewis  v.  KeniMtt,  3  Roib.  466. 

(e)  Ord.  Ed.  Beun.  318.  ((Q  Ord.  Ed.  Beam.  816. 

(e)  Har.  389. 
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pauptrU^  either  to  prosecute  or  defend,  may  notrefaee  so  to  do,  unless  be  satis- 
fies the  Court  who  granted  the  admittance  that  he  has  some  good  reason  for  his 
forbearance.  {f\ 

All  notices  or  motions  to  be  made  on  behalf  of  a  person  suing  in  forma 
paiuperi9  must  be  signed  by  the  clerk  in  Court,  and  the  signature  of  the  solicitor 
will  not  be  sufficipnt  {g) 

When  the  counsel  assigned  makes  a  motion  on  behalf  of  a  pauper  he  ought 
r  *4.A  1  ^  hxve  the  order  of  admittance  with  him,  *aad  to  make  such 
L  -I  motion  before  he  makes  any  other ;  and  if  the  registrar  shall  find 

that  the  person  on  whose  behalf  the  motion  was  made  was  not  admitted  forma 
pauperUj  he  is  not,  according  to  the  order  of  the  Court,  to  draw  up  the  next 
motion  made  by  such  counsel,  who  is  to  lose  the  fruit  of  such  motion,  in  respect 
of  his  abuse  of  the  order  of  the  Court  (h) 

A  counsel  making  a  motion  on  behalf  of  a  person  admitted  to  sue  m  forma 
pauptris^  may  afterwards  make  as  many  motions  as  he  might  have  had,  if  he 
had  not  made  it.  (t) 

Formerly  no  process  of  contempt  could  be  sent  to  the  Great  Seal,  at  the  suit 
of  any  person  prosecuiiuff  as  plaintiff  in  forma  pttuperis^  until  it  had  been 
signed  by  the  six  clerk  who  dealt  for  him,  who  was  to  take  care  that  it  sfaoold 
not  bo  vexaUous  or  needless;  (k)  but  this  is  now  altogether  disused,  the  order 
of  admission  however,  is  usually  produced  in  the  office  where  the  pauper  has 
occasion  to  pass.  (/)  - 

It  is  stated  in  the  Practical  Register  (m)  that  a  plaintiff  suing  in  forma 
pttuperis  shall  not  amend  his  bill  by  leaving  out  defendants  without  paying  their 
costs ;  but  upon  turning  to  the  case  referred  to  in  the  margin,  (n)  in  support  of 
this  dictum,  it  does  not  bear  out  the  assertion  to  the  extent  to  which  it  is  carried 
in  the  Register.  The  case  was  that  of  a  plaintiff  who  was  admitted  to  sue  m 
forma  pauperis  after  he  had  filed  his  bill,  and  then  made  an  application  for 
leave  to  amend  by  striking  out  some  of  the  defendants,  which  was  objected  to 
on  the  ground  that,  having  been  made  parties  prior  to  the  plaintiff's  admissioo, 
Uiey  were  entitled  to  their  costs  up  to  that  time. 

In  Pearson  v.  Belchier^  (o)  it  is  said  that  a  motion  was  made  on  the  pari  of 
the  plaintiff  in  a  pauper  cause,  to  dismiss  the  bill  against  two  of  the  defendants 
without  costs ;  but  that  the  Lord  Chancellor  ordered  it  to  be  made,  on  payment 
of  costs.  It  appears,  however,  from  the  r^istrar's  book,  that  the  order  for 
r  *47  1  dismissal  in  that  case  was  drawn  up  without  coUs;  [p)  *and  it  is 
L  -'  to  be  observed,  that  in  Corhett  v.  Corbett^  {q)  before  referred  to, 

the  pauper's  first  bill  had  many  years  before  been  dismissed  without  costs, 
before  hearing,  although  the  cause  had  reached  that  stage,  and  that,  this  very 
circumstance  was  reli^  upon  as  a  ground  for  dispaupering  him  in  the  second 
suit,  but  was  not  considered  as  sufficient  to  induce  the  Court  to  make  the  order. 
It  is  also  to  be  observed,  that  if  a  cause  ffoes  against  a  pauper  at  the  hearing, 
he  shall  not  pay  costs  to  the  defendant,  but  he  may  be  punished  personally, 
though  such  punishment  is  not  very  oAen  inflicted,  (r) 

It  seems  to  have  been  formerly  considered,  that  where  a  plaintiff  sues  in 
forma  pauperis^  and  has  a  decree  in  his  favour  with  costs,  he  will  only  be 

(/)  Old.  Ed.  B«am.  316.  {g)  Oaidinerv. ,  17  Vet.  387. 

(A)  Old.  Ed.  Beam.  317.  (t)  (^ara.  Cane  489. 

[k)  Old.  Ed.  Ba«n.  217.  (0  Hvr.  890. 

m)  Ed.  Wyatt  821.  (n)  Wilkimon  ▼.  Belcher,  2  Bro.  372. 

To)  8  Bro.  0.  C.  87. 

p)  Reg.  Lib.  1789,  B.  fo.  524,  entered  PeorKm  ▼.  Wolfe,  3  Bro.  C.  C.  87,  Ed.  Belt, 
n.  1. 

(9)  16yee.407.  (r)  Hanr.39l. 
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entitled  to  such  coRts  as  he  has  been  actually  oat  of  pocket ;  and  upon  this 
ground,  in  Angd  v.  Smithy  {s)  where  a  pauper  plaintiflT  had  a  decree  for  duty 
and  costs,  and  the  Master  had  proceeded  to  tax  full  costs,  upon  motion  by  the 
defendant  that  the  Master  might  tax  only  pauper  costs,  the  Lord  Keeper 
ordered  the  plaintiff  and  his  solicitor  to  make  oath  before  the  Master,  and  what 
they  swore  they  had  paid  or  were  to  pay,  was  to  be  allowed  i  and  in  Denn  v. 
J?tiMe2»  (/)  after  an  order  to  dismiss  upon  payment  of  costs,  a  defendant  who 
had  been  admitted  forma  pafupm9  got  the  pleadings  stamped,  and  paid  counsel 
and  divers  other  fees,  which  were  allowed  by  the  Master  upon  taxation,  but 
upon  this  being  brought  before  Lord  Camden,  G.  and  Sir  Thomas  Seweil,  M. 
R.,  they  were  both  of  opinion  that  tlie  defendant  was  entitled  only  to  such  fees 
as  he  had  paid,  and  what  he  had  disbursed  at  the  time  of  the  order,  and  no 
more. 

It  is  to  be  observed,  that  the  decision  in  Angd  v.  Smithy  above  referred  to, 
is  directly  at  variance  with  that  of  Lord  Somers,  in  Scatchmer  v.  FoulkarcL  (y) 
In  thai  case  a  bill  had  been  brought  in  forma  pauperis^  to  which  the  defendant 
pat  in  a  plea  and  demurrer,  which  were  both  overruled,  and  it  was  insisted  that 
the  plaintiff  not  having  been  put  to  costs,  should  have  none  $  but  Lord  Somers, 
alter  long  debate,  and  inquiry  of  all  the  ancient  counsel  and  clerks,  ^  ^  .^  ^ 
who  ag^ed  that  *he  should  have  costs,  ordered  him  his  costs  like  ^  J 

other  suitors ;  for  though  he  is  at  no  costs,  or  but  small  costs,  yet  the  counsel 
and  clerks  do  not  give  their  labour  to  the  defendant,  but  to  the  pauper.  The 
same  principle  appears  to  have  been  acted  upon  by  liord  Somers,  in  HauUan 
▼.  Hagrtf  ^  and  was  adopted  by  Lord  Loughborough,  C,  and  Lord  Alvanly, 
M.  R.,  in  Wallop  v.  Warburtotu  (y)  In  that  case  a  decree  had  been  made, 
whereby  it  was  ordered,  generally,  that  all  parties  should  be  paid  their  costs 
out  of  the  estate  ;  but  one  of  the  defendants  having  been  admitted  to  defend  in 
forma  pauperis^  the  Master  refused  to  tax  her  costs  in  the  usual  manner,  with- 
out the  particular  directions  of  the  Court,  which  the  Lord  Chancellor  upon 
motion  gave.  A  motion  was  subsequently  made  before  the  Lord  Chancellor 
and  the  Master  of  the  Rolls,  to  discharge  the  order  of  the  Lord  Chancellor, 
upon  which  his  Lordship  said,  that  he  had  considered  the  question  very  much, 
and  had  inquired  what  the  practice  was  in  Courts  of  Law,  and  that  he  had 
foand,  that  if  a  plaintiff  recovered  5/.,  he  was  ipso  facto  dispaupered;  that 
the  enabling  a  party  to  sue  or  defend  in  forma  pauperis  was  only  to  enable 
him  to  bring  forwaiti  his  claim  in  a  regular  manner^  but  when  that  right  was 
aseertained,  it  was  never  intended  that  the  party  who  contended  against  it  should 
be  excused  from  the  costs  which,  according  to  the  course  of  the  Court,  he  was 
liable  to  pay  for  resisting  a  just  demand ;  that  this  practice  might  certainly  be 
open  to  some  abuses,  but  upon  principle  and  practice  his  Lordship  thought  the 
order  right,  especially  as  the  costs  in  that  case  were  to  come  out  of  the  estate, 
and  in  this  opinion  the  Master  of  the  Rolls  concurred,  (z)  In  a  subsequent 
ease,  before  I^rd  Eldon,  (a)  where  a  plaintiff  sued  in  fckma  pauperis,  and  the 
answer  was  reported  impertinent,  the  question  arose,  whether  the  plaintiff's 
costs  in  respect  of  the  impertinence  were  to  be  taxed  as  dives  costs,  when  after 
renewing  the  cases  before  cited,  his  Lordship  said,  that  the  result  of  all  the 
authorities  is,  that  the  Court  has  a  discretion  in  each  case,  and  that  in  that  case 
the  proper  order  was  that  the  Master  should  tax  *dives  costs ;  to  ^  ^.^  -i 
be  paid  into  Court,  and  await  the  event  of  the  cause  in  its  farther  ^  -I 


(i)  AngeU  ▼.  Smith,  Free  Cha.  219.  (0  1  Dick.  427. 

(tt)  1  Eq.  Ct.  Ab.  125. .  (x)  Cited  ia  AngeU  ▼.  Smith,  Free.  Cha.  820. 

Cy)  2  Coi,  409. 

(z)  Vide  Froft  ▼.  Freiton.  16  Yes.  160;  and  Hsimrd  v.  Kemeys,  1  Jac.  6c  W.  189. 

(a)  Rattray  ▼.  George,  16  Yes.  233. 

Vol.  III.— F 
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progress.     The  order  accordingly  was  made  for  taxation  o(  dives  coats,  but  not 
for  payment 

It  was  determined  as  long  ago  as  the  iime  of  Tothill,  that  a  pauper  must  pay 
the  costs  of  iscandal  in  his  answer,  (b) 

As  a  party  may  be  admitted  in  forma  pauperis  at  any  time  during  the  suit, 
80  if  at  any  time  it  is  made  to  appear  to  the  Court  that  he  is  of  such  ability  that 
he  ought  not  to  continue  in  forma  pauperis^  the  Court  will  dispauper  him ;  (c) 
therefore,  where  it  was  shown  to  the  Court  that  a  pauper  was  m  possession  of 
the  land  in  question,  the  Court  ordered  him  to  be  dispaupered,  though  the 
defendant  had  a  verdict  at  law,  and  might  take  a  writ  of  possession  at  any 
time.  (</) 

At  common  law,  if  a  pauper  give  notice  of  trial,  and  do  not  proceed,  or  be 
otherwise  guilty  of  improper  conduct,  the  Court  will  order  him  to  be  dispau- 
pered j  (e)  and  it  seems  probable  that  in  Courts  of  Equity,  if  a  party  who  is 
admitted  to  sue  in  forma  pauperie  were  to  be  guilty  of  vexatious  delays,  or  to 
make  improper  motions,  such  as  not  appearing  when  the  cause  is  called  on,  or 
moving  to  suppress  depositions  upon  groundless  objections,  he  would  be  dis- 
paupered though  the  Court  always  proceeds  very  tenderiy  in  such  points.  (f\ 

Where  an  issue  is  directed  out  of  Chancery  in  a  pauper's  suit,  he  must  oe 
admitted  as  a  pauper  in  the  Court  in  which  the  issue  is  to  be  tried,  ^r  other- 
wise he  cannot  proceed  in  it  in  forma  pauperis,  (g)  In  a  case,  however, 
where  the  plaintiff,  a  pauper,  claimed  as  heir  at  law,  and  the  defendant  claimed 
under  a  will  and  deed,  which  were  disputed,  the  bill  was  retained,  with  Ubeity 
to  the  plaintiff  to  bring  an  action,  and  the  tenants  were  ordered  to  pay  the 
plamtin  150/1  to  enable  him  to  go  to  trial.  (A) 


[    *60    ]  •CHAPTER  III. 


PART  I. 

OF  PERSONS  WHO  AEB  AB80LI7TEI.T  DISQITALIFIBD  FROM  SUING  IN  BQIJmr. 

Sect.  I. — Gfthe  different  sorts  of  Disqualifications. 

The  general  rule  that  all  persons  of  whatever  rank  or  condition,  and  whether 
they  have  a  natural  or  only  political  character,  are  capable  of  instituting  suits 
in  equity,  is  liable,  lis  has  been  stated,  to  a  few  exceptions.  What  these 
exceptions  are  will  be  the  subject  of  the  present  chapter. 

The  disabilities  by  which  a  person  may  be  prevented  from  suing  may  be 
divided  into  two  sorts ;  namely,  such  as  are  absolute,  and,  during  the  time 
they  last,  eifectually  deprive  the  party  of  the  right  to  assert  his  claim ;  and 
such  as  are  qualified,  and  merely  deprive  him  of  the  power  of  suing  without 

(b)  Rattray  ▼.  George,  16  Yes.  233.  (e)  Prac  Reg.  880. 

l<f)  lb.  831»  tnde  Spencer  ▼.  Bryant,  U  Yea.  49. 

(e)  1  Tidd.  89.  (/)  Whitelocke  ▼.  Baker,  13  Yea.  511. 

(g)  Gibaon  v.  M'Carty,  Ca.  Temp.  Lord  Hardwickc^  811. ' 
(A)  Periahal  v.  Squiie,  1  Dick.  81.    Aa  to  the  admiaaion  of  partiea  to  defend  m  fi 
pauptria,  yide  post. 
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the  asaistance  of  some  other  party  to  maintain  the  suit  on  his  behalf.  Of  the 
first  sort  are  the  disabilities  which  arise  from  Alienage^  Outlawry^  Attainder^ 
Bankruptcy  and  Insolvency ;  of  the  second  sort  are  those  which  arise  from 
hrfancy^  Coverture^  Idiotcy  and  Lunacy, 

To  tne  first  list  of  disabilities  which  disqualify  a  man  from  entertaining  any 
suit  in  his  own  right,  might  formerly  have  been  added  excommunication  and 
popish  recusancy.  But  these  disqualifications  no  longer  exist,  the  first,  except 
in  certain  eases,  having  been  abolished  by  the  statute  53  Geo.  3,  c.  127,  the 
third  section  of  which  Act  directs,  that  in  those  cases  in  which  excommunica- 
tion is  to  continue,  no  person  pronounced  or  declared  excommunicate  shall 
incur  any  civil  penalty  or  incapacity  whatever,  save  such  imprisonment  as  the 
Court  is  thereby  authorized  to  inflict.  The  disqualification  arising  from  Popish 
recusancy  has  been  virtually,  if  not  entirely,  abolished  by  the  31  Geo.  3,  c. 
32,  by  which  Papists  and  ^persons  professing  the  popish  religion,  r  «ki  -i 
taking  the  oath  and  subscribing  the  declarations  therein  mentioned,  ^  ^ 

are  relieved  from  most  of  the  penalties  and  disabilities  to  which  they  were  tlien 
subject 


SECTION  n. 

Of  Mims. 

With  respect  to  aliens  in  general  it  is  to  be  observed,  that  although  by  the 
old  law  DO  alien,  whether  friend  or  enemy,  could  sue  in  the  King^s  Courts,  yet 
the  necessity  of  trade  has  discouraged  and  gradually  done  away  with  the  too 
rigorous  restraints  and  discouragements  which  formerly  existed  ;  and  it  is  now 
dear,  that  for  a  mere  personal  demand,  and  alien  bom,  provided  he  be  not  an 
alien  enemy,  may  sue  in  the  Courts  of  this  country. 

This  rule  is  clearly  recognized  in  Ramkisaenseat  v.  Barker^  (a)  where  a 
bill  was  filed,  against  executors  for  an  account,  by  a  plaintiff  who  had  been 
employed  by  the  testator  in  India  as  his  Banyan  or  broker,  and  a  plea  was  put 
in  on  the  ground  that  the  plaintiff  was  an  alien  bom  and  an  infidel,  not  of  the 
Christian  faith,  and  upon  a  cross  bill  incapable  of  being  examined  upon  oath, 
and  therefore  disqualified  from  suing  here ;  the  Court  overruled  the  plea  with- 
out aigument,  observing,  that  the  plaintifi^s  was  a  mere  personal  demand,  and 
that  it  was  extremely  clear  that  he  might  bring  a  bill  in  this  Court  It  has  been 
stated,  however,  that  the  Court  wUl  not  protect  the  copyright  of  a  foreigner ;  (b) 
this  most,  however,  be  considered  as  applying  only  to  books  published  by  a 
foreigner  abroad,  for  there  seems  to  be  no  reason  why  a  foreigner  publishing  a 
book  in  this  country  should  not  be  entitled  to  the  same,  protection  which  the  law 
affords  to  native  authors.  The  right  of  an  alien  to  sue  in  the  Courts  of  this 
country  is,  however,  confined  to  cases  arising  upon  personal  demands  ;  for  an 
alien  may  trade  and  traffic,  and  buy  and  sell,  and  therefore  he  must  be  of  ability 
to  have  personal  actions,  but  he  cannot  maintain  either  real  *or  mixed  r-  ^.^  "i 
actions,  (c)  because  an  alien,  though  in  amity,  is  incapable  of  hold-  ^  -^ 

iog  real  property,  {d)  An  alien  merchant  may,  however,  take  a  lease,  for  years, 
of  a  house  for  habitation  $  it  must  therefore  follow  that  he  may  maintain  a  suit 
respecting  it  as  long  as  he  resides  in  this  country,  though  if  he  depart  or  relin- 
quish the  realm,  his  right  to  sue  respecting  it  must  terminate,  as  the  lease  in  that 

(a)  1  Atk.  51.  (b)  Delondre  v.  Shaw,  2  Sim.  287. 

(c)  Co.  Litt  129  b.  (d)  Ibid.  2  b. 
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case  belongs  to  the  King ;  (e)  and  so  if  he  die  his  executors  or  administrators 
shall  not  nave  it,  but  the  King.  An  alien,  though  a  merchant,  cannot  have  a 
lease  of  lands,  meadows  or  pastures.  (J) 

Although  an  alien  may  maintain  a  suit  in  this  country,  yet  if  one  alien  sues 
another  upon  a  contract  entered  into  in  a  foreign  country,  it  would  be  contrary 
to  all  the  principles  which  guide  the  courts  of  one  country  in  deciding  upon 
contracts  made  in-  another,  to  give  a  greater  effect  to  the  contract  than  it  would 
have  by  the  laws  of  the  country  where  it  took  place  :  therefore,  where  a  French 
emigrant  resident  in  this  country  obtained  by  duress  securities  from  another 
French  emigrant  for  the  payment  of  a  demand,  alleged  to  be  due  from  him, 
under  an  obligation  entered  into  in  France  as  security  for  anodier,  and  for 
which,  according  to  the  laws  of  France,  his  person  could  not  be  affected.  Lord 
Loughborough  refused  to  dissolve  an  injunction  which  had  been  obtained  to 
restrain  an  action  at  law  upon  those  securities,  and  intimated  a  very  strong 
opinion,  that  when  the  case  came  on  for  hearing  he  should  in  all  probability  set 
the  securities  aside,  {g)  Upon  the  same  principle  it  was  held  by  Lord  Hard- 
wicke,  that  the  Court  will  not  grant  a  writ  of  Ne  exeat  Regno^  where  it  appears 
that  the  transactions  between  the  parties  were  entered  into  ]upon  the  faith  of 
having  justice  in  the  place  where  they  respectively  resided,  f  A)  though  in  the 
r  *Rq  1  <^^^  before  him  he  considered  that  the  parties  *aid  not  deal  upon 
I-  -^  any  such  understanding,  and  therefore  refused  to  dischaige  the  writ 

without  security. 

The  same  rule  is  also  acted  upon  by  Courts  of  Law,  as  in  the  case  of  the 
two  Frenchmen  mentioned  by  Loi^  Thurlow  in  De  Carriere  v,  De  Cahrme.  (i) 
The  circumstances  of  that  case  were  these :  the  parties  were  both  generally 
resident  at  Dunkirk,  each  of  them  having  transactions  in  England,  and  there 
had  been  between  them  a  suit  at  Dunkirk,  in  the  course  of  which  judgment 
was  given  against  one  of  the  parties,  from  which  he  appealed  to  a  higher  tribu- 
nal ;  but  pending  that  appeal,  the  other  party  having  come  over  to  this  country, 
the  appellant  thought  proper  to  foUow  him  hither,  and  to  make  an  affidavit  of 
debt  against  him,  under  which  he  was  arrested :  upon  a  statement  of  these 
circumstances  to  the  Court  out  of  which  the  process  issued,  the  defendant  was 
discharged  upon  common  bail. 

But  although  in  the  case  of  foreigners  resident  abroad  entering  into  engage- 
ments in  a  foreign  country,  which,  by  the  law  of  that  country  do  not  admit  of 
arrest,  the  law  of  England  will  not  allow  one  party  to  arrest  anotlier,  either  in 
an  action  at  common  law,  or  in  a  suit  of  equity  for  a  Ne  exeat  Begno  ;  yet  if 
one  of  the  parties  is  an  Englishman,  and  Uiey  were  both  resident  in  different 
countries  at  the  time  the  contract  was  entered  into,  the  Court  will  not  dischaige 
a  Ne  exeat  obtained  by  the  party  resident  in  this  country,  against  the  other  who 
had  casually  come  hither,  on  the  ground  that,  by  the  law  of  the  country  of 
which  the  other  was  ft  native,  he  would  be  exempt  from  arrest  for  a  debt  of  the 
same  nature,  {k)  It  is,  however,  to  be  observed,  that  with  respect  to  writs  of 
Ne  exeat  JRegnOj  Lord  Northington  is  distinctly  stated  to  have  thought,  that  this 
process  ought  not  to  be  granted  between  foreigners ;  (/)  and  in  De  Carriere  v. 
De  CajUmne^  (m)  Lord  Thurlow  said  it  \b  very  delicate  to  interfere  as  against 

(t)  Itiid. 

(/)  Jews  appear  formerly  to  have  been  contidered  as  alien  eneimef>,  bat  in  Wells  ▼.  Wil- 
liams, (1  Lord  Kajm.  282,  cited  1  Atk.  43,)  the  Court  said  that  the  necessitj  of  trade  has 
mollified  the  too  rigorous  rules  of  the  old  law,  in  their  restraint  and  discouragement  of  aliens. 
A  Jew  may  sue  at  this  day,  though  heretofore  he  could  not,  for  they  were  then  looked  upon  as 
enemies,  but  now  commerce  has  taught  the  world  more  humanity. 

(jg)  Talleyrand  v.  Boulanger,  3  Ves.  447.      (/i)  Bobertson  v.  Wilkie,  Amb.  177. 

(0  4  Ves.  599.  {k)  Flack  v.  Holm,  1  Jac.  &  W.  405. 

(0  4  Yes.  685.  (m)  Ubi  supra. 
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foreigners^  whose  occasions  or  misfortunes  have  brought  them  here,  by  an  appli- 
cation of  this  writ  to  them,  and  that  it  would  be  a  necessary  term  that  it  shall 
be  simply  a  case  of  equity,  affording  no  ground  to  sue  at  law. 

*With  respect  to  alien  enemies^  the  law  is  clearly  settled  by  p  ^^^  -i 
numerous  cases,  that  an  alien  enemy  not  resident  here,  or  resident  ^  -^ 

here  without  the  permission  of  the  Government,  cannot  institute  any  suit  what- 
ever in  this  country,  whether  at  law  or  in  equity,  either  for  real  or  personal 
property,  until  both  nations  be  at  peace ;  (n)  and  it  is  said  that  the  question, 
whether  he  is  in  amity  or  not,  shall  be  tried  by  the  record,  viz :  by  the  production 
of  the  proclamation  of  war.  (o)  It  is  to  be  observed,  that  in  declaring  war,  the 
King,  in  his  proclamation,  usually  qualifies  it  by  permitting  the  subjects  of  the 
enemy  resident  here  to  continue  so  long  as  they  peaceably  demean  themselves, 
so  that  without  donbt  such  persons  are  to  be  deemed  in  effect  alien  friends ;  (/>) 
therefore,  where  an  alien  enemy  has  lived  here  peaceably  a  long  time,  or  has 
come  here  for  refuge  and  protection,  the  Court  will  discountenance  pleas  of 
alienage  against  them,  (q)  It  seems  also  that  a  prisoner  of  war  may  sue  upon 
a  contract  entered  into  by  him  during  the  time  of  his  captivity ;  thus  where  the 
subject  of.  a  neutral  state  was  taken  in  an  act  of  liability  to  this  country,  on 
board  an  enemy's  fleet,  and  brought  to  England  as  a  prisoner  of  war,  it  was 
held  that  he  was  not  disqualified  while  in  confinement  from  maintaining  a  suit 
entered  into  by  him  as  a  prisoner  of  war.  (r) 

The  mere  circumstance  of  residing  in  a  foreign  country,  the  Government  of 
which  is  at  war  with  this  country,  and  of  carrying  on  trade  there,  is  sufficient 
to  constitute  any  person  an  alien  enemy,  even  though  he  would  not  otherwise 
be  considered  in  that  character.  Thus  a  subject  of  a  neutral  state,  resident  in  a 
hostile  state  in  the  character  of  consul  of  the  neutral  state,  will,  if  he  carry  on  trade 
in  the  hostile  country,  be  considered  as  an  alien  enemy,  and  disqualified  from 
suing  in  the  courts  of  this  country,  although,  had  he  merely  resided  there  in  his 
diplomatic  character,  he  would  not  have  been  disqualified ;  («)  and  even  if  a 
British  subject  residing  in  a  foreign  *state  which  is  at  war  with  this  ^  «--  -. 
country,  carry  on  trade  there  without  a  licence  from  the  Govern-  ^  -^ 

ment  of  this  country,  his  trading  will  be  considered  such  an  adherence  to  the 
King's  enemies  as  will  incapacitate  him  from  maintaining  a  suit  here ;  (t)  and 
although  he  be  an  ambassador  or  other  representative  of  the  Crown  residing  in 
a  hostile  state,  yet  if  he  carry  on  trade  in  such  state  without  a  licence  he  will 
deprive  himself  of  the  right  to  sue  in  the  Municipal  Courts  of  this  country, 
because  he  is  lending  himself  to  the  purposes  of  the  enemy  by  furnishing  him 
with  resources,  (ti) 

If^  however,  a  subject  of  this  country,  residing  in  a  hostile  country,  have  a 
licence  from  this  Government  to  trade,  he  will  not  incur  any  disability  as  long 
as  he  confines  himself  to  the  trade  authorized  by  such  licence :  (x)  but  if  a 
person  having  a  licence  to  reside  in  an  hostile  country,  and  to  export  com  or 
other  specified  articles  to  this  country,  were  to  use  such  licence  beyond  its 
expression,  for  the  purpose  of  dealing  in  articles  to  which  it  has  no  relation,  he 
cannot  maintain  that  such  dealing  is  not  an  enemy's  dealing,  (y) 

The  disability  to  maintain  a  suit  on  account  of  alienage  extends  to  all  cases 

(n)  Co.  Litt.  129  b. ;  6  T.  R.  23;  1  Bog.  &  P.  163;  3  Bo«.  &  P.  113. 

(o)  Harg.  Sc  Butler**  Co.  Litt  129  b.  n.  2.     (p)  Ibid.  n.  3. 

Iq)  Wyatt'a  Prac.  Reg.  327. 

(r)  Sparenburgh  ▼.  Bannatyne,  1  Boa.  &  P.  163. 

(s)  Albrelcbt  ▼.  Suiamaii,  2  Vea.  &  B.  323. 

(/)  M'Coanell  ▼.  Hector,  3  Boa.  &  P.  113. 

(tt)  Ex  parte  Baglehole,  18  Yea.  529. 

(*)  Ibid.^  (y)  Ibid. 
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in  which  an  alien  enemy  is  interested,  although  his  name  does  not  appear  in 
the  transaction ;  thus,  it  has  heen  held  that  an  action  at  law  cannot  be  main- 
tained upon  a  policy  of  insurance  upon  the  property  of  an  alien  enemy,  even 
though  the  action  is  brought  in  the  name  of  an  English  agent,  (z)  and  though 
it  is  alleged  that  the  alien  is  indebted  to  the  agent  in  more  money  than  the  value 
covered  by  the  policy,  (a)  Where,  however,  a  certain  trading  of  an  alien 
enemy  (viz :  for  specie  and  goods  to  be  brought  from  the  enemy's  country  in 
his  ships  into  our  colonial  ports)  was  licenced  by  the  King's  auUiority,  it  was 
held  that  an  insurance  on  the  enemy's  ship,  as  well  as  on  the  caigo,  was  in  fur- 
therance of  the  same  policy,  which  allowed  the  granting  of  the  licences  to 
authorize  the  trade ;  and  that  effect  ought,  therefore,  to  be  given  to  the  ordinary 
r  *5A  1  ^^^^^  ^^  indemnity,  by  *which  that  trade  (from  the  continuance 
^  -J  of  which  the  public  must  be  supposed  to  derive  benefit)  may  be 

best  promoted  and  secured ;  the  Court  of  King's  Bench  therefore  determined 
that  an  action  brought  by  an  Englisli  agent  to  recover  the  amount  of  the  insu- 
rance on  the  ship,  might  be  maintained  notwithstanding  the  ship  belonged  to  an 
enemy.  It  was  held,  however,  that  although  in  such  a  case  the  agent  might 
sue,  because  the  King's  licence  had  purged  the  trust  in  respect  to  him  of  all  its 
injurious  consequences  to  the  public  interest,  yet  that  it  had  not  the  same  effect 
of  removing  the  personal  disability  of  the  principal,  so  as  to  enable  him  to  sue 
in  his  own  name,  (b) 

The  disability  to  sue  under  which  an  alien  enemy  lies  is  personal,  and  takes 
away  from  the  King's  enemies  the  benefit  of  his  Courts,  whether  for  the  pur- 
pose of  immediate  relief  or  of  giving  assistance  in  obtaining  that  relief  else- 
where ;  therefore  an  alien  enemy  cannot  institute  a  suit  for  the  purposes  of 
obtaining  a  discovery,  even  though  he  seek  no  further  relief,  (c) 

It  is  to  be  observed,  that  the  right  of  an  alien  to  maintain  a  suit  relating  to  a 
contract,  is  only  suspended  by  war,  if  the  contract  was  entered  into  previously 
to  the  commencement  of  the  war,  and  that  it  may  be  enforced  upon  the  resto- 
ration of  peace.  Upon  this  principle,  in  bankruptcy,  the  proof  of  a  debt  due 
to  an  alien  enemy  upon  a  contract  made  before  the  war  broke  out,  was  admitted, 
reserving  the  dividend,  (cf)  But  no  suit  can  be  sustained  to  enforce  an  obliga- 
tion arising  upon  a  contract  entered  into  with  an  alien  enemy  during  war,  such 
contract  being  absolutely  void,  (e)  And  where  a  policy  of  insurance  on  behalf 
of  French  subjects  was  entered  into  just  before  the  commencement  of  the  war, 
upon  which  a  loss  was  sustained  in  consequence  of  capture  by  a  British  ship 
after  hostilities  had  commenced,  the  proof  of  a  debt  arising  from  such  policy, 
which  had  been  admitted  by  the  commissioner  in  bankruptcy,  was  ordered  to 
be  expunged.  (/) 

r  *fi7  1  ^^  principle  upon  which  the  last-mentioned  case  was  decided, 
L  '  J  *is  fully  stated  by  Lord  Ellenborough  in  Brandon  v.  CurHngy  (g) 
where  it  is  laid  down  by  his  lordship  as  a  rule,  that  every  insurance  on  alien 
property  by  a  British  subject  must  be  understood  with  this  implied  exception, 
*'  that  it  shall  not  extend  to  cover  any  loss  happening  during  the  existence  of 
hostilities  between  the  respective  countries  of  the  assured  or  assurer." 

A  defence  on  the  ground  that  the  plaintiff  is  an  alien  enemy  should  be  made 
by  plea  before  answer.  Thus,  where  a  bill  was  filed  by  a  plaintiff  residing  in 
a  foreign  country  at  war  with  this,  for  a  commission  to  examine  witnesses 
there,  and  the  defendant  put  in  an  answer,  an  application  for  an  order  for  the 
commission  was  granted,  though  it  was  objected  that  the  Court  ought  not  to 



(z)  Bristow  ▼.  Tovren,  6  T.  R.  35.  (a)  Brandon  ▼.  Nesbitt,  ibid.  23. 

lb)  Kensington  ▼.  Inglts,  8  East.  273.  (e)  Daubigay  ▼.  Davallon,  2  Anst.  462. 

(d)  Ex  parte  Boaismaker,  13  Yes.  71.  (e)  Ibid. 

(/)  ExparU  Lee,  13  Vet.  64.  (g)  4  East  410. 
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graot  a  commission  to  an  enemy's  country,  the  Court  being,  as  it  seems,  of 
opinion  that  the  objection  had  come  too  late.  (A) 

It  does  not  appear  from  any  case  in  the  books,  what  would  be  the  effect  of  a 
war  breaking  out  between  the  country  of  the  plaintiff  and  this  country,  after 
the  commencement  of  the  suit,  but  from  analogy  to  what  is  stated  by  Lord 
Chief  Baron  Gilbert  to  be  the  practice  of  the  Court  with  regard  to  ouUawry, 
namely,  that  if  it  is  not  pleaded  it  may  be  shown  to  the  Court  on  the  hearing, 
as  a  peremptory  matter  against  the  plaintiflTs  demands,  because  it  shows  ihe 
right  to  the  thing  to  be  in  the  King,  (i)  it  is  probable  that  the  Court  would, 
u^er  such  circumstances,  stay  the  proceedings. 

It  appears  to  be  the  essence  of  a  plea  that  the  plaintiff  is  an  alien  enemy,  to 
stale  that  the  plaintiff  was  born  out  of  the  liegance  of  the  King,  and  within 
the  liegance  of  a  state  at  war  with  us ;  but  where  the  plea  contains  words 
which  amount  in  substance  to  an  allegation  of  these  facts,  it  will  be  sufficient, 
although  they  are  not  averred  with  the  same  strictness  that  is  required  by  the 
rules  of  law.  Thus,  where  a  plea  averred  that  the  plaintiffs  were  Frenchmen^ 
oRens  and  enemies  of  the  King^  the  Court  held  that  the  plea  was  sufficient, 
the  word  alien  being  a  legal  term,  importing  born  out  of  the  liegance  of  the 
King,  and  within  the  liegance  of  some  other  state ;  and  the  *words,  p  ^^^  -. 
Frenchman  and  enemies  to  the  King,  showing  that  they  were  the  ^  -^ 

subjects  of  a  state  at  war  with  this  country,  (k) 

It  is  to  be  observed  that  the  Courts  here  take  notice,  without  proof  of  a  war 
in  which  this  country  is  engaged,  but  a  war  between  foreign  countries  must  be 
proved.  (/) 

In  all  cases  of  a  person  who  is  permitted  to  sue  in  equity,  whether  an  alien 
or  natural  bom  subject,  if  he  states  himself  in  his  bill  to  be  resident  abroad,  or 
if  it  comes  to  the  knowledge  of  the  defendant  that  he  is  actually  so,  the  defend- 
ant may  obtain  an  order  of  the  Court  that  the  plaintiff  shall,  before  he  pro- 
ceeds further,  give  security  to  answer  to  the  defendant  the  costs  of  the  suit  (m) 
And  so  if  he  comes  in  as  a  petitioner  in  any  stage  of  the  cause,  he  must,  in 
like  manner  if  called  upon,  give  security.  Thus,  in  Drever  v.  Maudealey  (n) 
where  a  foreigner,  who  claimed  to  be  a  creditor  of  the  testator  in  the  cause, 
petitioned,  after  the  Master  had  made  his  report,  to  have  his  claim  referred  to 
the  Master,  the  Court  made  the  order,  but  upon  condition  of  his  giving  secu- 
rity for  costs.  He  must,  however,  appear  to  be  actually  resident  abroad.  Co) 
The  mere  circumstance  of  his  only  being  about  to  go  abroad  will  not  be  suffi- 
cient, as  he  may  return:  (p)  but  where  the  bill  described  the  plaintiff  as  being 
confined  in  the  prison  of  Coldbath  Fields,  under  an  order  from  the  Secretary 
of  State,  preparatory  to  his  being  removed  from  this  country  under  the  Alien 
Act,  Lord  Thurlow,  upon  motion  after  appearance  and  before  answer,  made  an 
order  that  he  should  give  security  for  costs.  In  a  subsequent  cause  {q)  his  lord- 
ship said  that  he  had  made  that  order  on  the  ground  that  if  the  plaintiff  were 
sent  abroad  under  the  Alien  Act,  he  could  not  return ;  and  that  it  was  therefore 
different  from  tlie  ordinary  case  of  a  plaintiff  merely  going  abroad,  as  in  such 
he  may  return  before  the  cause  is  heard,  (r) 


(A)  Cahill  ▼.  Shepherd,  13  Vee.  336.  (i)  Gilb.  For.  Rom.  53. 

(ft)  Daabigny  ▼.  Da^allon,  2  Anst.  462. 

\i)  DoUerv.  Lord  Huntingford,  11  Vee.  292. 

(m)  Meliorucchj  v.  Melioruccby,  2  Vcs.  24. 

(II)  6  Rum.  11. 

(o)  Green  ▼.  Charooch,  1  Yea.  J.  396;  Hoby  ▼.  Hitchcock,  6  Yes.  699. 

(p)  For  more  upon  the  subject  of  lecurity  for  coets,  see  ante,  p.  33. 

(7)  Seilax  ▼.  Hanson,  5  Yes.  261.  (r)  Hoby  ▼.  Hitchcock,  5  Yes.  699. 
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[    *59     ]  *SECTION  in. 

Persons  outlawed  in  Civil  Actions* 

Besides  the  disabilities  arising  from  alienage,  there  are  others  which  may 
prevent  a  person  from  maintaining  a  suit  in  the  courts  of  this  country  as  long  as 
such  disabilities  last.  The  first  of  these  which  shall  be  noticed  is  outlawry  in 
a  civil  suit.  ''An  outlaw,"  says  Littleton,  *'is  out  of  the  law  to  sue  an  action 
during  the  time  that  he  is  outlawed;"  (a)  and  all  persons  may  take  advantage 
of  the  disability,  {b)  The  maxim  ^^frustra  legis  auxilium  implorat  qui  in 
legem  committit^*^  comprises  both  the  reason  and  the  justice  on  which  this  dis- 
ability stands.  ^^Justum  est  enim  judicium^**  says  Bracton,  ^^quod  sine  lege 
et  judicio  pereat  qui  secundum  legem  vivere  recusat."**  (f) 

it  seems,  however,  that  an  outlawry  in  an  action  at  law  will  not  disqualify 
the  party  outlawed  from  suing  in  equity  for  relief  from  his  liability  at  law  in 
such  action ;  (d)  thus  if  a  bill  be  for  relief  against  an  action  at  law,  and  out- 
lawry be  pleaded  by  the  defendant  in  the  same  cause,  it  is  a  bad  plea,  because 
the  outlawry  is  part  of  the  grievance,  and  it  is  exceptio  ejusdem  rei  cujus  peti- 
tur  dissolution  (e) 

Outlawry  in  an  executor  or  in  a  prochein  amy  is  no  disqualification,  because 
they  do  not  claim  in  their  own  right,  the  real  plaintiff  being  the  testator  or 
infant;  and  the  outlawry  of  any  third  person  is  no  exception  against  him  why 
he  should  not  be  admitted  to  sue ;  (/)  and  so  where  a  husband  and  wife  sue  as 
administrators,  outlawry  in  the  husband  is  no  disqualification.  It  is  stated, 
however,  that  outlawry  in  the  plaintiff's  testator,  where  the  action  is  brought 
by  an  executor,  is  a  good  plea  at  law,  (g)  although  an  executor  or  administra- 
tor cannot  plead  such  outlawry  in  his  testator,  (h)     The  outlawry  of  a  mayor 

r  *fiO  1  '®  "^^  ^  S^^^  P^®^  ^  ^^  action  at  law  by  the  mayor  and  *com- 
L  ^  monalty;  and  it  seems  that  such  a  plea  would  not  prevail  in 

equity,  ft)  Lord  Redesdale  lays  it  down  that  outlawry  in  the  relator  of  an 
information  constitutes  no  objection  to  him,  (k)  though  from  the  decision  in 
Attorney  General  v.  Heathy  before  referred  to,  (/)  the  contrary  would  appear  lo 
be  law  ;  but  in  that  case  it  is  to  be  observed  that  the  relator  sustained  the  char- 
acter of  plaintiff  as  well  as  relator,  and  was  interested  in  the  subject  of  the  dis- 
pute, and  the  plea  was  in  substance  a  plea  of  outlawry  in  the  plaintiff  him- 
self, (m) 

It  seems  that  outlawry  in  Chester  or  Durham  cannot  be  pleaded  in  disability 
of  a  plaintiff  suing  in  one  of  the  Courts  at  Westminster;  and  though  this 
appears  to  be  laid  down  with  reference  to  Courts  of  Record,  it  seems  equally 
applicable  to  the  superior  Courts  of  Equity.  A  different  rule,  however,  is 
stated  to  prevail  as  to  outlawry  in  the  Courts  of  the  county  palatine  and  duchy 
of  Lancaster,  which  it  is  said  may  be  pleaded  in  disability  of  a  plaintiff  suing 
in  a  superior  Court  at  Westminster,  (n) 


(a)  Co.  Litt  138  a.  (b)  Ibid. 

(c)  Beames  on  Pleas,  100.  {d)  Ord.  in  Chan.  (Ed.  Beames)  175  n.  40. 

(«)  Jenk.  Cent  37 ;  Gilb.  For.  Rem.  54. 

(/)  Gilb.  For.  Rem.  54 ;  Arnold  v.  Arnold,  Toth.  76 :  Killigrew  ▼.  KilHgrew,  1  Vem. 
184;  Swan  v.  Porter,  Hardr.  60. 
(f)  Lut  1604. 

(A)  Beamea  on  Pleas,  103,  n.;  Com.  Dig.  Abatement,  E.  2. 
(0  Beameson  Pleas,  104.  (k)  Lord  Red.  184. 

(/)  Ante,  p.  16.  (m)  Lord  Red.  186. 

(n)  Beames  on  Pleas,  104,  105. 
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The  proper  way  in  which  to  take  advantage  of  the  outlawry  of  a  plaintiff^ 
appears  to  be  by  plea  ante  litem  contesiatam^  that  is,  before  answer,  for  after 
answer  the  defendant  admits  the  plaintiff  to  be  a  proper  person  to  be  answered 
to ;  and  therefore  such  plea  would  then  come  too  late  ;  but  it  is  said  that  if  an 
outlawry  be  not  pleaded,  yet  it  may  be  shown  at  the  hearing  as  a  peremptory 
matter  against  the  plaintiff's  demands,  if  it  be  personal,  because  it  shows  the 
right  to  the  thing  in  demand  to  be  in  the  King,  (o) 

In  a  case  where  upon  an  amended  bill  the  defendant  had  procured  an  order 
for  six  weeks'  time  to  answer,  instead  of  the  usual  order  for  ^^  time  to  plead 
answer  and  demur,  not  demurring  alone,"  and  afterwards  ascertained  that  the 
plaintiff  had  been  outlawed,  and  therefore  moved  that  notwithstanding  the  order 
for  time  to  answer  he  might  be  at  liberty  to  plead  the  outlawry  in  bar  to  the 
I^aintifi^s  snit,  on  the  ground  that  the  order  had  been  inconsiderately  obtained, 
and  owht  to  have  been  the  usual  order ;  and  that  at  the  time  it  was  made  the 
*defen£int's  solicitor  was  ignorant  of  the  outlawry,  the  Court  refused  r-  ^^,  -^ 
the  motion,  (p)  L  ^    J 

It  has  been  determined,  however,  that  a  defendant  against  whom  an  attach- 
ment has  been  issued  for  want  of  an  answer,  may  file  a  plea  of  outlawry,  {q) 

In  a  plea  of  outlawry,  the  record  of  outlawry  or  the  capias  thereupon  must 
be  pleaded  mb  pede  sigiUi^  and  is  usually  annexed  to  the  plea ;  (r)  and  the 
defendant  may  show  as  many  outlawries  as  he  can.  («) 

In  Dalton  v.  Beavan  {t)  Uie  defendant  pleaded  that  the  plaintiff  was  an  out- 
law, amd  annexed  to  his  plea  a  copy  of  the  record  of  tlie  proceedings  in  the 
outlawry,  and  it  was  contended  on  behalf  of  the  plaintiff  that  the  proceedings 
as  set  out  in  the  plea  were  irr^lar,  and  in  violation  of  the  late  Act  of  Parlia- 
ment called  the  Uniformity  of  Process  Act ;  and  that  as  the  defect  appeared  on 
the  plea  itself,  the  Court  was  bound  to  take  notice  of  it,  and  to  treat  the  out- 
lawry as  of  no  force,  but  the  Master  of  the  Rolls  (Sir  C.  Pepys)  said  that  the 
Unifonniiy  of  Process  Act  was  merely  directory,  and  did  not  go  to  declare 
that  any  defect  or  omission  in  this  respect  should  render  the  proceedings  void. 
At  all  events  his  Honor  was  of  opinion  that  as  the  outlawry  pleaded  was  the 
judgment  of  a  competent  tribunal,  so  long  as  it  remained  on  the  records  of  that 
tribonal  anreversed,  the  Court  was  bound  to  presume  that  it  was  regular  and 
valid. 

If  a  plaintiff  thinks  a  plea  of  outlawry  insufficient  through  mispleading  or 
otherwise,  he  may,  upon  notice  to  the  clerk  in  court  on  the  other  side,  set  it 
down  with  the  registrar  to  be  debated  with  the  rest  of  the  pleas  and  demurrers  in 
Court;  {u)  but  if  the  plaintiff  shall  not  in  such  case  enter  it  with  the  registrar 
within  eight  days  after  the  same  shall  be  filed,  the  defendant  may  take  out  pro- 
cess against  the  plaintiff  for  his  ordinary  costs  (of  five  pounds)  as  if  the  same  had 
been  heard,  (x) 

If  the  plea  of  outlawry  is  resorted  to  ^Mn  any  suit  for  that  duty  touching 
which  relief  is  sought  by  the  bill,  it  is  insufficient,  ^according  to  p  ^^^n  -i 
the  role  of  law,  and  shall  be  disallowed  of  course,  as  pot  in  for  ^  ^ 

delay,  and  ihe  plaintiff  may,  notwithstanding  such  plea,  take  out  process  to 
enforce  the  defendant  to  make  a  better  answer,  and  pay  five  marks  costs,  other- 
wise a  plea  of  outlawry  is  always  a  good  plea,  so  long  as  the  outlawry 
remaineth  in  force,  and  therefore  the  defendant  shall  not  be  pat  to  set  it  down 
with  the  registrar."  (y) 

(o)  Giib.  For.  Rem.  53.  {p)  PhilipeT.  Gibboiu,  1  Yes.  &  B.  184. 

Iq)  Waters  ▼.  Cbamben,  1  8.  dc  8.  225.  (r)  Tothill.  54. 

(i)  Cm*.  Oen.  185.  (0  Rolls,  March  5,  1886. 

(u)  Cam.  Cod.  185.  {x)  Ord.  in  Chan.  (Ed.  Beames)  175. 

Is)  Old.  in  Chan.  (Ed.  Beamet)  175. 
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If  cm  argument  the  plea  is  allowed  the  plaintiff  pa^s  five  pounds  eosts ;  U) 
but  if  commissioner  in  the  country  send  up  a  plea  of  outlawry  in  disability,  tbe 
defendant  shall  have  no  costs,  although  the  plea  be  allowed,  for  it  might  have 
been  put  in  without  such  commission,  and  the  plaintiff  was  put  to  an  unneces- 
sary cham  for  attending  such  commission,  (a) 

From  this  it  is  evident  that  a  plea  of  outlawry  need  not  be  put  in  upon  oath, 
because  if  an  oath  were  required,  attendance  before  the  commissioner  would  be 
necessary.  It  is,  however,  to  be  observed,  that  by  the  short  note  of  a  case 
which  occurs  in  2  Vem.  (6)  it  is  stated  that  a  plea  of  oudawry  was  over-ruled 
because  it  was  not  put  in  upon  oath.  It  does  not  appear  from  the  report,  upon 
what  ground  this  point  was  determined ;  but  it  is  presumed  that  it  must  lave 
been  on  the  ground  that  such  oath  was  necessary  to  support  the  averment  ia 
the  plea  that  the  plaintiff  was  the  same  person,  because  it  is  quite  clear  that  in 
pleas  of  matters  of  record  the  seal  of  the  Court  is  sufficient  testimony  of  the 
truth.  In  a  subsequent  case  in  the  same  volume,  (c)  it  appears  that  a  reference 
wa^made  to  the  six  clerks,  whether  by  the  course  of  the  Court  a  plea  of  out- 
lawry, with  averment  of  the  same  person,  ought  to  be  upon  oath ;  and  it  was 
stated  that  in  Lord  North's  time  it  was  ruled  that  it  might  be  without  oath, 
because  it  might  come  in  on  the  other  side  to  aver  that  he  was  not  the  same 
person.  Whereupon  tbe  Court,  as  it  was  only  the  common  averment  of  iden- 
tity of  person,  allowed  the  plea  to  be  good  without  oath ;  {d)  and  this  seems  to 
be  in  accordance  with  Lord  Bacon's  onier.  (e) 

r    *fi^      1      ^i^  respect  to  proceeding  atter  an  oudawry  has  been  *rever8ed, 
I-  -J  Lord  Clarendon's  order  says,  that  after  outlawry  reversed,  the 

defendant  on  a  new  subpcena  served  on  him,  and  payment  unto  him  of  twenty 
shillings  costs,  shall  answer  the  same  bill  as  if  such  outlawry  had  not  been.  {/) 
From  this  it  appears  that  under  such  circumstances  the  suit  may  be  proceeded 
in  by  serving  a  new  subpoena,  without  filing  a  bill  of  revivor ;  but  Lord  Chief 
Baron  Gilbert  says,  that  in  such  a  case  a  bill  of  revivor  must  be  filed,  because 
the  suit  being  abated,  the  plaintiff  has  no  day  in  Court ;  and  it  is  apprehended 
that  such  must  be  the  course  of  proceeding,  because  the  plea  of  outlawry  is 
part  of  the  record ;  and  the  judgment  upon  it,  which  is  also  on  the  record, 
shows  that  the  Court  considered  the  matter  alleged  in  the  plea  a  good  reason 
why  the  defendant  should  not  be  called  upon  to  answer  the  plaintiff's  bilL  If 
the  suit  is  to  be  proceeded  with  after  such  a  judgment,  there  must  be  some 
entry  on  the  record  to  show  that  the  ground  upon  which  the  Court  gave  its 
judgment  has  been  removed,  otherwise  the  subsequent  proceedings  would  be 
erroneous,  and  there  seems  no  other  form  in  which  this  can  be  shown  than  by 
bill  of  revivor,  as  suggested  by  Lord  Chief  Baron  Gilbert 


SECTION  IV. 

Perions  aitaifUed  or  convicted* 

After  judgment  in  a  prosecution  for  treason  or  felony,  the  criminal  is  said 
to  be  attainted,  attinctus  or  blackened.  He  is  no  longer  of  any  credit  or  repu- 
tation, he  cannot  be  a  witness  in  any  court,  neither  is  he  capable  of  performing 
the  functions  of  another,  for,  by  anticipation  of  his  punishment,  he  is  already 

(z)  1  Nevrl.  121.  (a)  Oilb.  For.  Rem.  93. 

Ibj  Parrot  v.  Bowden,  2  Vem.  87.  (e)  Took  ▼.  Took,  2  Vem.  198. 

(d)  VidewBc  PimttT.  Taylor,  1  Gh.  Ca.  237:  Freem.  143.  8.  C. 

(«)  Ord.  in  Gh.  (Ed.  Beames)  26,  27.      (/)  Ord.  (Sd.  Beamea)  176. 
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dead  m  law,  (a)  consequently  he  is  incapable  of  maintaining  a  snit  in  any  court 
of  jostioe,  either  civil  or  criminal,  unless  for  the  purpose  of  procuring  a  reversal 
of  his  attainder,  {b)  It  is  also  to  be  observed,  that  the  conse-  p  ^^^ .  -• 
qsences  of  ^attainder  are,  forfeiture  of  all  the  party's  property,  L  J 

leal  and  personal,  and  disqualification  from  holding  any  which  he  may  in  future 
acquire  either  by  descent,  purchase  or  contract  (c)  So  that  even  if  he  had  the 
power  of  suing  it  would  be  useless,  as  he  has  no  power  of  retaining  what  he 
soes  for,  even  should  he  succeed,  the  right  to  the  property  in  such  cases  being 
in  the  Grown. 

With  respect  to  the  forfeiture  of  real  estates  by  attainder,  there  is  a  distinc- 
tion between  attainders  for  treason  and  for  felony.  By  attainder  for  treason  a 
nan  forfeits  to  the  Kiug  all  his  lands  and  tenements  of  inheritance,  whether  fee 
simple  or  fee  taiU  and  all  his  rights  of  entry  in  lands  or  tenements  which  he 
had  at  the  time  of  the  offence  committed,  or  at  any  time  afterwards,  to  be  for 
eter  vested  in  the  Crown,  and  also  the  profits  of  all  lands  and  tenements  which 
he  had  m  his  own  right,  for  life  or  years,  so  long  as  such  interest  shall  sub- 
M;  ((/)  but  with  respect  to  attainder  for  felony,  the  54  Geo.  3,  c.  145,  enacts, 
that  except  in  cases  of  high  treason,  petit  treason,  and  murder  or  abetting  the 
same,  no  attainder  shall  extend  to  the  disinheriting  any  heir,  nor  to  the  preju- 
dice of  the  right  or  title  of  any  person  except  the  offender  during  his  life  only  ; 
aod  upon  the  death  of  the  offender  every  person  to  whom  the  right  or  interest 
of  toy  lands  or  tenements,  should  or  miffht  after  the  death  of  such  offender 
have  appertained,  if  no  such  attainder  had  been,  may  enter  thereupon,  (e) 

The  forfeiture  of  real  estate  consequent  upon  attainder  of  treason  or  felony, 
i^tes  backwards  to  the  time  of  the  treason  or  felony  committed,  so  as  to  avoid 
aO  mtermediate  sales  or  incumbrances,  but  not  those  before  the  fact  (/)  The 
cue  is,  however,  different  with  regard  to  the  forfeiture  of  goods  and  chattels, 
for  that  has  no  relation  backwards,  so  that  those  only  which  a  man  has  at  the 
time  of  conviction  shall  be  forfeited,  {g)  But  by  attainder,  not  only  r-  ^^g*  -« 
HO  the  personal  property  and  rights  of  action  which  a  man  actually  ^  -^ 

hsi  is  forfeited  ;  but  all  personal  property  and  rights  Of  action,  which  accrue  to 
the  offender  after  attainder,  are  forfeited  and  vested  in  the  Crown  without  office 
foond  $  so  that  it  has  been  held  that  attainder  may  be  well  pleaded  in  bar  to  an 
MioQ  on  a  bill  of  exchange  endorsed  to  the  plaintiff  after  his  attainder,  {h) 
There  is  another  distinction  between  the*  forfeiture  of  real  and  of  personal 
c^te— lands  are  forfeited  upon  attainder ,  and  not  before ;  goods  and  chattels 
Be  forfeited  upon  canvictian^  because  in  many  of  the  cases  where  goods  are 
Metied  there  never  is  any  attainder,  which  happens  only  where  judgment  of 
death  or  outlawry  is  given;  and  being  necessarily  upon  conviction  in  those,  it 
ii  so  ordered  in  all  other  cases,  (t)  In  outlawries  for  treason  or  felony,  lands 
sefocfeiced  only  by  judgment^  but  goods  and  chattels  are  forfeited  by  a  man's 
haul  put  in  the  exigent^  without  sta3ring  till  he  is  qtdnto  exactus  or  finally 
Mtlawed,  for  the  secreting  himself  so  long  from  justice  is  construed  into  a  flight 

■|ijw.(j) 
These  points,  although  they  do  not  immediately  relate  to  the  personal  dis- 

luiifieation  from  suing  under  which  a  party' lies  who  has  been  attainted  either 

(i)  4  BL  Com.  381.  (b)  Ex  parte  Bollock,  14  Ve».  453. 

(c)  BaHoek  v.  Dodds»  2  Bam.  dc  Aid.  277.     ((/)  4  Bi.  Com.  381. 

(e)  An  copyhold  eatatcs  are  forfintod  to  the  lord  and  not  to  the  King,  unlen  there  be  an 
^tof  PirimiMDt or  an  ocpme  cuitoiD  to  the  contraiy,  (1  Cruise's  Dig.  361^;  and  the  for- 
^■(■t  in  inch  case  does  not  accme  upon  mere  conTiction,  bat  only  on  complete  attainder, 
P  B.  4  Aid.  510,  2  Vent  88)  unleas  by  special  custom  to  the  contrary. 

(/)  4  Bt.  Com.  881.  (g)  Ibid.  387. 

(1)  Bullock  ▼.  Dodds,  2  B.  ft  Aid.  258.       (Q  4  Bl.  Com.  887. 

O^Ifcid. 
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of  treason  or  felony,  are  nevertheless  necessary  to  be  adverted  to,  beeanse  if  a 
party  claiming  a  title  to  property  under  an  attainted  person  were  to  mstitote 
proceedings  in  a  court  of  justice  relating  to  that  property,  his  claim  might  be  met 
by  pleading  the  attainder  of  the  person  from  whom  hw  claim  was  derived;  (k) 
and  in  such  case  the  time  when  the  forfeiture  accrued  may  be  a  very  important 
point  for  consideration. 

Attainder  and  conviction,  like  outlawry,  must  be  taken  advantage  of  by  plea. 
Lord  Redesdale  says,  that  such  a  plea  is  very  rare,  and  that  it  would  be  judged 
with  the  same  strictness  as  if  it  were  a  plea  at  law.  (/)  In  Burt  v.  Broum  (m) 
an  instance  of  a  plea  of  conviction  for  manslaughter  appears  to  have  occurred, 
and  the  plea  was  overruled  on  the  ground  that  the  part  of  the  t>ody  on  which 
r  *fiA  1  ^^  wound  was  inflicted  was  *not  sufficiently  described,  and  because 
^  -J  it  was  averred  that  the  oflfender  was  tried  at  the  Galloway  assizes, 

without  saying  that  the  persons  who  tried  him  had  a  commission  of  goal  deUv- 
ery  or  were  justices  of  oyer  and  terminer* 

It  may  be  observed  here,  that  in  order  to  bar  a  plaintiflTs  suit,  it  is  not  always 
necessary  to  show  an  attainder  or  conviction ;  for  if  a  plea  goes  to  show  that  m 
consequence  of  an  oflfence  committed  no  title  ever  vested  in  the  plaintiflT,  ccm- 
viction  of  the  offence  is  not  essential  to  the  plea.  Thus,  in  the  Exchequer,  to 
a  bill  seeking  the  discovery  of  the  owners  of  a  ship  captured,  and  payment  of 
ransom,  the  defendant  pleaded  that  the  owner  was  a  natural-bom  subject,  and 
the  capture  an  act  of  piracy ;  and  though  the  Barons  at  first  thought  that  the 
plea  could  not  be  supported  unless  the  plaintiff  had  been  convicted  of  piracy, 
and  the  record  of  the  conviction  had  been  annexed  to  the  plea,  they  were  iinaUy 
of  opinion  that  as  the  plea  showed  the  capture  was  not  legal,  and  that  therefors 
no  title  had  ever  been  in  the  plaintiff,  the  plea  was  good,  (n) 

Where  a  judgment  pronounced  upon  a  conviction  for  treason  or  felony  is  falsi- 
fied or  reversed,  all  former  proceedings  are  absolutely  set  aside,  and  the  party 
stands  as  if  he  had  never  been  accused,  and  is  restored  in  his  credit,  hia  capa- 
city, his  blood,  and  his  estates :  with  regard  to  which  last,  it  is  said,  that  though 
they  be  granted  away  by  the  Crown,  yet  the  owner  may  enter  upon  the  grantee 
with  as  little  ceremony  as  he  might  enter  upon  a  disseisor,  (o]  From  this  it 
follows  of  course  that  he  may,  if  he  is  entitled  to  equitable  relief,  sue  for  it  in 
a  Court  of  Equity,  in  the  same  manner  that  he  might  have  done  if  no  attainder 
had  taken  place. 

The  only  other  way  in  which  the  disqualification  arising  from  an  attainder  or 
conviction  may  be  obviated.  Is  by  the  King's  pardon.  This  formeriy  could 
only  have  been  muted  under  the  Great  Seal ;  but  now,  by  6  Greo.  4,  c.  25,  s. 
1,  a  warrant  under  the  Royal  sign  manuel,  countersigned  by  one  of  the  Princi- 
pal Secretaries  of  State,  granting  a  free  pardon,  and  the  prisoner's  discharge 
r  0^  -1  under  it ;  or  granting  a  conditional  *pardon,  and  the  performance  of 
^  J  such  condition,  is  as  effectual  as  a  pardon  under  the  Great  Seal. 

There  is  a  great  difference  between  the  effect  of  a  pardon  and  of  a  reveraaL 
In  the  case  of  the  reversal  of  an  attainder,  the  party  is,  as  we  have  seen,  in  all 
respects  replaced  in  the  same  condition  that  he  was  in  before  the  commencement 
of  the  proceedings,  and  he  is  restored  to  his  former  credit  and  capacity ;  but 
the  effect  of  a  pardon  is  not  so  much  to  restore  his  former,  as  to  rive  him  a  new 
credit  and  Capacity,  (p)  Thus  a  person,  who  has  been  convictea  and  pardoned, 
cannot  sue  upon  any  nght  accroed  to  him  befcnre  his  pardon,  although  he  may 
for  a  right  accraed  afterwards,  (q) 

(k)  Lord  Red.  189.  (/)  lUd.  186. 

(m)  2  Alk.  899.  (n)  Fall  ▼. ,  May  1783,  Lord  Red.  190. 

(o)  4  Bl.  Com.  393.  (p)  4  BL  Com.  403. 
(q)  1  Com.  Dig.  Abatement  (E.)  8. 
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With  respect  to  pardons  it  is  to  be  observed,  that  where  they  are  conditional 
the  efieet  of  the  attainder  is  not  removed  till  the  condition  has  been  performed ; 
therefore,  where  a  roan  who  had  been  attainted  of  felony,  but  pardoned  under 
the  8  Geo.  3,  c  15,  on  condition  of  his  being  transported  to  New  South 
Wales,  returned  to  England  before  the  expiration  of  the  period  for  which  he 
was  transported,  and  commenced  an  action  here  for  a  demand  accrued  since  his 
retom,  to  which  the  defendant  pleaded  the  conviction  and  judgment  in  bar  $  it 
WIS  hdd  by  the  Court  of  King's  Bench,  that  the  mere  fact  of  transportation 
did  not  amount  lo  an  actual  pardon,  under  the  statute  8  Geo.  3,  c.  16,  and  that 
it  was  necessary  not  only  that  the  offender  should  be  transported,  but  that  he 
should  remain  in  the  place  to  which  he  was  sent  during  the  time  for  which  he 
was  ordered  to  be  transported,  before  he  could  be  restored  to  his  civil  rights,  (r) 
Upon  the  authority  of  the  above  case,  Sir  J.  Leach  held  that  personal  property 
whidi  did  not  belong  to  a  felon  at  the  time  of  his  conviction,  but  which  accrued 
to  him  afterwards  during  the  time  of  his  transportation,  was  forfeited  to  the 
Crown,  (t) 

It  is  to  be  observed,  that  in  the  case  of  Bullock  v.  Dodds  above  referred  to  the 
plaintiff  had  returned  on  the  faith  of  an  instrument  under  the  seal  of  the  terri- 
toiy  of  New  South  *Wales,  by  which  the  governor  had  remitted  p  ^^^  ^ 
the  remainder  of  the  plaintiff's  sentence,  under  the  authoritv  of  ^  J 

the  90  Geo.  3,  c.  47,  (by  which  His  Majesty  was  empowered  to  authorize  the 
governor  or  lieutenant-governor  of  any  place  to  which  convicts  are  transported, 
to  remit  either  absolutely  or  conditionally  the  whole  or  any  part  of  their  term 
of  transportation,  which  remission  was  to  be  of  the  same  effect  as  if  His 
Miyesty  had  signified  his  intention  of  mercy  under  the  sign  manual,  &c.) :  but 
the  Court  were  of  opinion,  that  the  effect  of  the  remission  of  sentence  by  the 
^Ofemor  merely  placed  the  party  in  the  situation  in  which  he  would  have  been 
IB  ease  he  had  received  a  warrant  for  a  pardon  under  the  privy  seal  or  sign 
BMBoal,  whieh  before  the  6  Geo.  4,  c.  25,  s.  1,  could  not  be  pleaded  as  a  par- 
don, (f)  In  consequence  of  this  decision  it  has  been  enacted  by  the  5  Geo.  4, 
CL  84,  s.  2^  that  a  felon  under  sentence  or  order  of  transportation,  receiving  a 
TeonssioD  of  the  sentence  from  the  governor  or  lieutenant-governor  of  New 
South  Wales,  or  any  other  colony,  who  may  be  authorized  to  grant  the  same, 
whOe  such  felon  shall  reside  in  a  place  in  which  he  lawfully  may  reside,  under 
iveh  sentence,  order  or  remission,  may  sue  for  the  recovery  of  any  property 
aeqnirsd  by  him  since  his  conviction,  or  for  any  damage  or  injury  sustained. 


SECTION  V. 

Cf  Bankrupts  and  Insolvent  Dd)tors. 

The  disability  to  maintain  a  suit  on  account  of  alienage,  outlawry  and  attain- 
der, arises  partly  from  the  plaintiff  being  personally  disqualified,  and  partly 
fiom  his  not  beins  capable  of  holding  the  property  which  is  the  object  of  the 
nit  The  disabibty  accruing  from  bankruptcy  arises  from  the  latter  cause  only, 
or  rather  from  the  fact  that  by  the  bankruptcy,  all  the  bankrupt's  property, 
whether  in  possession  or  action,  is  vested  in  his  assignees,  (a)  and  a  bankrupt, 

(r)  BoUock  ▼.  Doddf»  2  B.  dc  Aid.  258.       (»)  Hoberts  ▼.  Walker,  1  Rum.  &  M.  752. 
(0  4  BL  Com.  400;  Golly's  Case ;  Leach*s  Cr.  Law.  99. 

(a)  Under  the  old  bankrupt  law,  as  embodied  in  0  Geo.  4,  c.  19,  as.  63,  64,  the  Corn- 
ware  directed  to  oooTey  to  the  asaigoees  all  present  estate  of  the  bankrupt,  whether 
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r  *fid  1  ^^^^  though  uncertificated,  *i8  not  personally  disqualified  bom  magi 
L  J  and  may  in  many  cases  sustain  suits  either  at  law  or  in  equity* 

Thus,  under  the  old  bankrupt  law,  if  a  bankrupt  disputed  his  liability  to  (he 
commission,  or  the  validity  of  tlie  adjudication  under  it,  he  might  maintain  tres- 
pass against  his  assignees,  (b)  or  trover  for  his  books  and  papers ;  (c)  and  it  has 
been  held  that  where  assignees  have  employed  the  bankrupt  in  canying  on  his 
trade  or  manufacture  for  the  benefit  of  the  estate,  and  paid  him  money  from 
time  to  time,  it  is  evidence  of  such  a  contract  between  him  and  the  assignees  as 
will  enable  him  to  maintain  an  action  against  them  for  a  compensation  for  his 
work  and  labour,  {d)  And  so,  as  a  bankrupt,  though  uncertificated,  can  aoqaiie 
and  hold  property  against  every  one  except  his  assignees,  he  can  mainlain  an 
action  of  asntmpnt  against  a  third  person  for  his  own  work  and  labour  per- 
formed, (e)  and  for  money  lent  or  advanced  (/)  since  the  issuing  of  the  oom- 
mission  or  fiat ;  and  where  no  claim  is  made  by  the  assignees,  he  may  also 
maintain  trover  for  goods  acquired  after  his  bankruptcy,  (g)  as  well  as  trespass 
quare  ciausumfregit^  for  a  trespass  committed  before  his  bankruptcy  $  (A)  for 
the  defendant  in  any  of  these  actions  cannot  object  to  the  bankrupt's  daim 
unless  his  assignees  interfere,  and  the  bankrupt  in  fact  sues  at  law  as  a  trustee 
for  his  assignees,  (i) 

In  equity  also,  a  bankrupt  who  has  not  obtained  his  certificate  and  is  sued  at 
law  upon  a  bond  or  note,  is  entitled  to  file  a  bill  of  discovery  in  order  to  obtain 
proof  that  such  bond  or  note  was  fraudulently  procured ;  and  where  persons 
claiming  to  be  creditors  of  bankrupts,  instead  of  seeking  relief  under  the  com- 
r  *70  1  °^^^^^°^  ^brought  an  action  against  the  bankrupts,  and  the  bank- 
^  -*  rupts  filed  a  bill  seeking  a  discovery  in  aid  of  their  action,  and 

praying  that  the  accounts  between  them  and  the  plaintiffs  at  law  might  be  taken, 
and  that  the  plaintiffs  at  law  might  pay  the  balance  which  upon  taking  such 
accounts  might  appear  to  be  due  from  them,  a  plea  of  bankruptcy  was  over- 
ruled, the  Vice  Chancellor  (Sir  Thomas  Plumer)  being  of  opinion,  that  the  bank- 
rupts were  entitled  to  the  discovery  and  account,  although  they  were  not  entitled 
to  that  part  of  the  prayer  which  sought  the  payment  to  them  of  the  balance.  (j| 
And  where  a  bill  was  filed  in  the  Court  of  Exchequer  by  an  uncertificated 
bankrupt  to  which  the  assignees  were  not  parties,  and  it  appeared  that  they  bad 
failed  in  an  ejectment  brought  by  them  to  recover  the  premises  in  question,  ia 
consequence  of  their  not  being  able  to  prove  the  petitioning  creditor's  debt,  the 
Court  retained  the  bill  till  proper  parties  should  be  added  if  necessary :  the 
plaintiff  paying  the  costs  of  the  day.  {k) 

In  genend,  however,  a  bankrupt,  although  he  is  bylaw  entided  to  the  surplos 
of  his  estate  which  remains  afler  payment  of  his  debts,  cannot  bring  a  bill  in 
equity  for  any  property  which  is  vested  in  his  assignees  under  tlie  commission, 

real  or  penonal,  and  all  iiitara  property  which  he  might  acqatro  prBviooalj  to  his  obtaioiDf 
hia  certificate;  but  now,  by  the  Bankrupt  Court  Act,  1  &  2  WiU.  4,  c  56,  is.  25,  S6,  ill 
the  real  and  personal  property  of  the  bankrupt  vest  in  his  assignees  by  virtue  of  their  appoint- 
ment. 

(b)  Perkin  ▼.  Proctor,  2  Wifs.  382. 

(e)  Summersett  ▼.  Jarvis,  6  Moore,  66 ;  8  B.  dc  B.  2,  8.  C. 

(d)  Coles  ▼.  Barrow,  4  Taunt  754. 

(e)  Chippendale  ▼.  Tomlinson,  1  C.  B.  L. ;  Silk  v.  Osborne,  2  Esp.  140. 
(/}  Evans  ▼.  Brown,  1  Esp.  170. 

(g)  Fowler  ▼.  Down,  1  Bos.  dc  P.  44 ;  Laroche  ▼.  Wakeman,  Peake  140 ;  Webb  t. 
Ward,  7  T.  R.  296 ;  Webb  ▼.  Fox,  7  T.  R.  391; 

(A)  Clarke  ▼.  Calvert,  3  Moore,  96. 

(t)  Cumming  v.  Roebuck,  1  Holt  172 ;  1  Deacon's  Bankrupt  Laws,  555. 

(J)  Lowndes  v.  Taylor,  1  Mad.  423.  This  decision  was  afterwards  aflirmed  on  mtt^ 
ibid.  425;  2  Roee  482. 

(k)  Oovet  V.  Armitage,  2  Anst  412. 
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even  though  (here  may  be  collusion  between  them  and  the  persons  possessed  of 
the  property  $  (!)  thus,  where  a  bill  was  filed  by  a  bankrupt  to  recover  property 
due  to  his  estate,  stating  that  the  commission  against  him  was  invalid,  and  that 
there  was  a  combination  between  his  assignees  and  the  debtor,  to  which  a 
demurrer  was  put  in,  the  Vice  Chancellor  (Sir  J.  Leach)  allowed  the  demurrer, 
saying  that  if  it  had  been  true  that  the  commission  was  invalid,  the  plaintiff 
ought  to  have  tried  its  validity  by  an  action,  and  could  not  by  bill  impeach  the 
commission,  and  that  if  there  were  a  combination  between  the  debtor  and  his 
assignees,  his  proper  course  was  to  apply  by  petition  to  have  the  assignees 
removed  and  new  assignees  appointed,  (m) 

*In  Spragg  v.  Binxes^  (n)  it  was  hela  by  Lord  Alvanley,  M.  R.^^  4^^«  -. 
that  a  bankrupt  cannot  file  a  bill  for  the  redemption  of  a  mortgage  ^  -* 

in  respect  of  his  right  to  the  surplus  of  his  estate ;  and  in  Benjidd  v.  Solo^ 
fflUffu,  {6)  a  demurrer  was  allowed  to  a  bill  by  a  bankrupt  against  a  mortgagee  of 
estates  in  England  and  Berhice^  for  an  account  and  payment  of  the  balance  to 
the  ass^inees,  who  were  made  defendants  and  charged  with  collusion. 

The  principle  upon  which  these  decisions  are  founded  appears  to  be,  that 
although  the  bankrupt  is  entitled  to  an  account  of  the  surplus  of  his  estate,  yet 
*'as  the  theory  of  bankruptcy  is,  that  the  party  is  a  bankrupt,  because  he  can- 
not pay  his  debts ;  the  prima  facie  intendment,  therefore,  is,  that  he  has  no 
property '%  (p)  all  that  he  has  is  a  mere  right  to  an  account  from  his  assignees; 
but  the  presumption  being  that  there  is  not  enough  for  the  creditors,  he  is  not 
eonsidered  as  having  such  an  interest  in  the  property  sought  as  will  entitle  him 
10  maintain  a  suit  respecting  it;  so  that  prima  facie  the  bankrupt  has  no  de- 
mands. If,  however,  he  states  upon  petition  in  bankruptcy  that  the  apparent 
incumbrances  upon  his  property  are  not  substantial  chaiges,  and  that  the  as- 
signees are  prevented  by  the  creditors  from  interfering,  or,  if  the  creditors  would 
permit  thena,  refuse ;  .or  if  both  refuse  to  interfere  and  give  him  the  chance  of 
a  surplus,  the  Court  will  say,  with  reference  to  the  circumstance  that  the  bank- 
nipt  cannot  sue,  the  law  supposing  that  he  has  no  interest  in  the  property ;  yet 
that  is  not  to  be  acted  upon  to  the  effecting  of  gross  injustice.  Therefore  if  he 
can  give  security  for  costs,  the  Lord  Chancellor  [or  Court  of  Bankruptcy]  will 
order  the  assignees  to  permit  him  to  use  their  names,  to  enable  him  to  recover 
the  property,  upon  his  indemnifying  them,  (q) 

As  a  bankrupt  cannot  file  a  bill  against  strangers  respecting  property  vested 
in  his  assignees  under  the  commission,  so  It  has  been  hdd  that  he  cannot  main- 
lain  a  suit  against  his  assignees  for  an  account  of  their  receipts  and  payments 
under  the  bankruptcy,  and  for  payment  of  the  surplus.  This  doctrine  *wa8 
dearly  laid  down  by  Lord  Eldon  in  Saxton  v.  Davia^  (r)  and  has  p  ^.^n  n 
Tscendy  undeigone  considerable  discussion,  in  a  case  before  Lord  ^  ^ 

Abinger,  C.  B.,  {s)  in  which,  after  a  very  full  argument,  it  was  decided  that  in 
general  the  rule  above  laid  down,  that  a  bankrupt  cannot  file  a  bill  against  his 
aasignees  for  an  account  of  their  dealings  under  the  bankruptcy,  applies  as  well 
to  an  uncertificated  bankrupt  as  to  one  who  has  obtained  his  certificate.  In 
that  case  the  bill  had  been  filed  against  the  purchaser  of  an  estate  of  the  bank- 

(f)  Tarleton  v.  Hornby,  1  Yoange  &  Collyer,  17. 

(/)  Ad  Mtignment  under  a  committion  of  t>ankrupt  does  not  pan  property  belonging  to 
the  bankrapt  at  factor,  eiecutor  or  truitee.  Vide  Cook's  B.  It^  ch.  viii,  a.  15,  16,  17;  vide 
e&uny  1  Deaeoo*a  B.  L.,  c.  iz,  ■.  10,  222. 

(m)  Hammond  ▼.  AUvrood,  3  Mad.  158.       (fi)  5  Yea.  587. 

(o)  9  Vea.  77.  \p)  9  Ves.  86. 

{q)  Ptt  Lord  EUon  in  BenfieU  v.  Solomona,  9,  Yea.  84 ;  vide  etiam  Spngg  v. 

M^pftl. 

(r)  18  Yes.  73. 
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rapt^  which  had  been  sold  under  the  commission,  for  the  purpose  of  overturning 
the  sale,  and  proceeded  on  the  ground  of  fraud  and  collusion  between  the  pur- 
chaser and  the  assignees,  which  were  chaiged  in  the  bill.  The  bill  also  contained 
an  allegation  that  all  the  debts  proved  under  the  commission  had  been  paid  out 
of  the  plaintiff^s  effects,  and  that  after  payment  thereof  there  remained  in  the 
hands  of  the  assignees  a  large  balance  or  surplus,  and  it  prayed  that  the  assig- 
nees mi^ht  account  for  what  they  had  received  and  expended  under  the  com- 
mission, and  pay  the  surplus  to  plaintiff,  &c,  and  that  the  sale  of  the  estate 
might  be  declared  fraudulent  and  void  as  against  the  plaintiff,  and  that  the  pur- 
chaser might  account  to  him  for  the  rents,  profits  and  produce. 

To  this  bill  one  of  the  assignees  demurred,  and  the  demurrer  was  allowed. 
Lord  Abinger  being  clearly  of  opinion,  that  as  far  as  regarded  the  assignee  who 
had  demurred,  supposing  the  case  to  have  stood  only  on  the  question  of  filing 
the  bill  against  the  assignees,  the  bill  could  not  be  sustained.  His  Lordship, 
however,  said,  that  the  point  which  gave  him  the  greatest  difficulty  was, 
whether  independently  of  any  question  of  account  the  assignees  might  not  still 
be  made  to  answer,  on  the  ground  that  the  combination  charged  between  the 
purchaser  and  the  assignees  raised  a  question  which  could  not  be  disposed  of  on 
demurrer;  he  was,  however,  ultimately  of  opinion  that  supposing  the  suit  had 
been  for  the  sole  purpose  of  avoiding  the  sale,  the  relief  prayed  against  the  pur- 
chaser did  not  require  the  assignees  to  be  joined  in  the  suit,  and  therefore,  upon 
r  *7^  1  ^^  ground  that  a  bankrupt  uncerti6cated  cannot  *be  allowed  to 
t-  -1  call  upon  his  assignees  for  a  general  account  of  all  their  transactions, 

which  he  might  have  by  applying  to  the  (3ourt  of  Bankruptcy,  and  on  the 
ground  that  the  relief  sought  against  the  other  defendant  did  not  in  the  least, 
either  of  necessity  or  in  any  respect  of  convenience,  require  the  assignees  to  be 
joined  in  the  suit,  he  allowed  the  demurrer. 

It  is  to  be  ol^erved,  that  whatever  property  a  bankrupt  has,  or,  to  nse  a 
technical  expression,  may  depart  ivith^  becomes,  upon  bankruptcy,  the  pro- 
perty of  •  the  assignees,  who  are  to  have  it  for  the  benefit  of  the  creditors ;  and 
the  circumstance  of  such  property  being  in  a  foreign  country  where  the  bank- 
rupt laws  of  this  country  do  not  prevail,  makes  no  difference ;  so  that  a  bankrupt 
cannot  maintain  a  suit  in  this  country,  even  though  the  property  in  respect  of 
which  the  suit  is  instituted  is  in  another  country.  This  principle  is  laid  down 
with  regard  to  personal  property  in  a  great  many  cases,  (t)  and  has  been  rec(^- 
nized  as  applicable  to  real  estates  in  Scotland  and  the  colonies.  In  CUve  v. 
MUlsj  (u)  it  was  said  by  Lord  Mansfield  that  although  the  statutes  of  bank- 
ruptcy oon  ot  extend  to  the  colonies,  yet  that  the  assignment  under  the  commission 
is  in  the  Courts  abroad  considered  voluntary,  and  as  such  takes  effect  between 
the  assignees  and  the  bankrupt,  although  it  does  not  eflect  the  rights  of  other 
creditors.  Upon  the  same  principle  it  is  that  a  great  number  of  estates  in  Scot- 
land and  the  colonies  have  been  sold  under  commissions  of  bankruptcy  in  Eng- 
land, and  upon  this  ground  the  Court  refused  to  entertain  a  bill  by  a  bankrupt 
against  the  mortgagee  of  an  estate  in  Berbice,  for  an  account,  because,  although 
the  estate  was  in  a  country  to  which  the  bankrupt  laws  did  not  extend,  the  dis- 
position of  that  property  was  nevertheless  in  the  assignees  here,  and  by  the 
intendment  of  the  law  the  bankrupt  had  no  interest  in  the  property  which  enti- 
tled him  to  sue.  (x) 

All  doubt  upon  this  point,  however,  has  been  set  at  rest,  by  the  6  Geo.  4, 
c  16,  s.  64,  by  which  it  is  directed  that  the  conveyance  to  be  executed  by  the 


(0  8111 9.  Wonwick,  1  H.  Bl.  665;  Hooter  v.  Polts,  4  T.  R.  183;  aod  PhiIUp«  r. 
Hunter,  2  H.  B.  402. 
(tf )  Cooke*B  Baokrupt  Laws,  297.  (x)  Benfield  v.  Bolomooi^  9  Yea.  77. 
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eomniissioners  to  the  assignees  shall  be  of  all  lands,  tenements  and  heredita- 
ments (except  *copyhold  or  customary),  in  England,  Scotland^  r-  ^^^  -^ 
Ireland,  or  in  any  of  the  doiniiiions^  plantations  or  colonies  ^  ^ 

belonging  to  His  Majesty^  to  which  any  bankrupt  is  entitled,  &c.,  with  a  pro- 
viso whereby  it  is  directed  that  where  according  to  the  laws  of  any  such  planta- 
tion or  colony  such  deed  would  require  registration,  enrollment  or  recording,  the 
same  shall  be  so  registered,  enrolled  or  recorded  according  to  the  laws  of  such 
plantation  or  colony ;  and  no  such  deed  shall  invalidate  the  title  of  any  pur- 
chaser for  valuable  consideration  prior  to  such  registration,  enrollment  or  record- 
ing, without  notice  that  such  commission  has  issued.     And  by  the  Bankruptcy 
Court  Act,  I  ds  2  Will.  4^  c  56,  s.  26,  it  is  declared,  that  all  the  present  and 
future  real  estate  of  any  bankrupt,  whether  in  the  United  Kingdom  of  Great 
Britain  and  Ireland,  or  in  any  of  the  dominions,  plantations  or  colonies  belong- 
ing to  His  Majesty,  which  by  the  above  Act  is  directed  to  be  conveyed  by  the 
commissioners  to  the  assignees,  shall  vest  in  such  assignees  by  virtue  of  their 
appointment,  without  any  deed  of  conveyance  for  that  purpose ;  and  that  as 
ofien  as  any  assignee  or  assignees  shall  die  or  be  removed  or  displaced,  and  any 
new  assignee  or  assignees  shall  be  duly  appointed,  such  of  the  aforesaid  real 
estate  as  shall  remain  unsold  or  unconveyed,  shall,  by  virtue  of  such  appoint- 
ment, vest  in  such  new  assignee  or  assignees,  either  alone  or  jointly  with  the 
extflling  assignees,  as  the  case  may  require,  without  any  conveyance  for  the 
purpose.     By  the  27th  sect,  of  the  same  Act  it  is  declared,  that  where  accord- 
ing to  the  laws  in  force  a  conveyance  of  the  property  of  a  bankrupt  would 
require  to  be  registered,  recorded  or  enrolled  in  any  register  office  in  England, 
Wales  or  Ireland,  or  in  any  registry  office,  court  or  place  in  Scotland,  or  any 
of  the  dominions  or  plantations  belonging  to  His  Majesty,  a  certificate  of  the 
appointment  of  the  assignee  in  the  form  therein  mentioned,  shall  be  registered 
in  the  same  place,  and  have  the  same  eflfect  as  the  registry,  enrolling  or  record- 
ins  of  any  conveyance  or  assignment  of  the  bankrupt's   estate  or  effects 
which,  by  the  laws  of  the  country,  is  required  to  be  registered,  recorded  or 
enrolled,  &c. 

The  rules  with  regard  to  bankrupts  apply  by  analogy  to  insolvent  debtors, 
who  are  equally  cunsiiler^d  as  being  devested  of  *all  right  to  main-  r-  ^^.  <^ 
tain  a  suit  in  respect  of  any  surplus  to  which  they  may  eventually  1~  J 

be  entitled,  {y)  Thus,  where  a  bill  was  filed  by  an  insolvent  debtor  against  his 
assignees,  under  the  14  Geo.  3,  c.  77,  and  also  against  a  debtor  to  his  estate, 
stating  collusion  between  them«  and  praying  that  the  assignees  might  be 
removed,  and  that  a  specific  performance  of  an  agreement  for  a  lease  might  be 
decreed  against  the  debtor,  to  which  bill  a  plea  was  put  in  by  the  debtor  stating 
the  assignment  under  the  Act,  ^.,  the  plea  was  held  to  be  good,  {z)  The 
reasons  for  the  judgment  in  that  case  are  not  given  in  the  report;  but  it  was 
considered  by  Lord  Eldou  as  an  authority  for  the  rule,  that  an  insolvent  debtor 
is  placed  in  the  same  situation  as  that  in  which  a  banknipt  is,  viz:  ^'that  the 
order,  disptraition  and  management  of  the  estate  is  so  far  taken  out  of  the  party, 
that  he  cannot  sue  in  respect  of  the  surplus.*'  (a) 

Bot  although  neither  a  bankrupt  nor  an  insolvent  debtor  can  sue  in  respect  of 
their  interest  in  the  surplus  of  the  property,  yet  as  they  have  such  an  interest 
in  the  surplus  as  is  capable  of  assignment,  it  seems  that  the  persons  claiming 
under  such  assignments,  if  made  for  valuable  considerations,  may  maintain  bills 
respecting  them.  This  appears  to  have  been  the  opinion  of  Lord  Alvanley,  in 
Spragg  V.  Binkesj  (fi)  though  his  lordship  seems  to  have  doubted  whether  the 

(y)  Gill  V.  Heming,  1  Ridg.  P.  C.  481 ;  Spragg  v.  Btnkefl,  6  Yes.  683. 
(r)  Bowwro.  HugbM,  1  Anst.  101.  (a)  9  Yes.  85. 

(4)  Sttffra. 
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Court  had  not  gone  too  far  in  permitting  such  assignments,  and  to  have  held, 
that  a  party  could  not  parcel  out  a  right  m  accounts  to  be  taken  to  different  per- 
sons, so  that  every  one  of  those  persons  might  file  a  bill  pro  inleresie  «uo. 

The  disability  of  a  bankrupt  to  maintain  a  suit,  does  not  apply  to  a  certifi- 
cated bankrupt  suing  in  respect  of  property  acquired  subsequently  to  the  allow- 
ance of  his  certificate;  but  by  the  6  Greo.  4,  c.  16,  it  is  enacted,  that  if  any 
person  who  shall  already  have  been  discharged  by  certificate,  or  who  shall  have 
compounded  with  his  creditors,  or  who  shall  have  been  discharged  by  aoy 
Insolvent  Acts,  shall  be  or  become  bankrupt,  and  obtain  his  certificate,  such 
certificate,  unless  his  estate  shall  produce,  after  all  charges,  suflicient  to  pay 
r  *7A  1  every  ^creditor  under  the  commission  15«.  in  the  pound,  shall 
^  ^  .  J  only  protect  his  person  from  arrest  and  imprisonment;  but  his 
future  estate  and  effects,  except  his  tools  of  trade  and  necessary  household  fur- 
niture, and  the  wearing  apparel  of  himself,  his  wife  and  children,  shall  vest  in 
the  assignees  under  the  commission,  who  shall  be  entitled  to  seize  the  sameia 
like  manner  as  they  might  have  seized  property  of  which  such  bankrupt  was 
possessed  at  the  issuing  of  the  commission. 

In  most  respects  the  situation  of  an  insolvent  debtor,  as  far  as  regards  the 
right  to  sue  for  property  acquired  previous  to  his  discharge,  is  similar  to  that  of 
a  certificated  bankrupt ;  but  there  is  a  material  difference  m  their  situations  with 
regard  to  after-acquired  property.  A  bankrupt  may,  as  we  have  seen,  after  the 
allowance  of  his  certificate,  become  entitled  to  property  in  the  same  manner  that 
he  might  before  his  bankruptcy,  unless  it  be  the  case  of  a  second  bankruptcy, 
where  he  has  not  paid  15«.  in  the  pound ;  hut  in  the  case  of  an  insolvent  debtor, 
his  future  property  is  made  liable  to  the  payment  of  his  debts  contracted  before 
his  discharge. 

By  the  57th  section  of  the  Act,  before  any  adjudication  is  made,  the  prisoner 
is  to  execute  a  warrant  of  attorney  to  authorize  the  entering  up  of  a  judgment 
against  him,  at  the  suit  of  his  assignees,  for  the  amount  of  the  debts  stated  in 
his  schedule,  which  judgment  is  to  have  the  form  of  a  recognizance ;  and  if  at 
any  time  it  shall  appear  to  the  satisfaction  of  the  Court  that  such  prisoner  is  of 
ability  to  pay  such  debts,  or  any  part  thereof,  or  that  he  is  dead  leaving  assets 
for  that  purpose,  the  Court  may  permit  execution  to  be  taken  out  thereupon  for 
such  sum  of  money  as  under  all  the  circumstances  of  the  case  the  Court  shall 
require,  which  sura  is  to  be  distributed  rateably  amongst  the  creditors  of  the 
insolvent ;  and  by  the  58th  and  50th  sections,  where  an  insolvent  shall  after 
dischaige  become  entitled  to  property  which  cannot  be  taken  in  execution  under 
the  judgment  to  be  entered  up  on  the  before-mentioned  warrant  of  attorney,  the 
assignee  may,  in  case  the  insolvent  refuses  to  convey  or  assign  such  property, 
apply  to  the  Court  by  petition,  and  upon  such  petition  the  Court  may  cause  the 
insolvent  to  be  apprehended  and  committed  to  custody  until  he  transfers  or 
P  ^pj^  -1  assigns  such  property  *to  his  assignees ;  and  in  case  any  {»erscni 
L  -^  shall  become  possessed  of  any  stock  or  other  property  belonging  to 

the  insolvent,  or  held  in  trust  for  him,  or  for  his  use  and  benefit,  or  to  which 
he  shall  be  in  any  way  entitled,  or  shall  be  in  any  manner  indebted  to  such 
insolvent,  the  Court  may,  upon  application  of  any  assignee  or  creditor  of  the 
insolvent,  cause  notice  to  be  given  to  such  person,  directing  him  to  hold  or 
retain  the  property  till  further  order,  and  thereupon  it  shall  be  lawful  for  such 
Court  to  order  such  property  to  be  delivered  over  to  the  assignee  of  the  insoi> 
vent,  for  the  general  benefit  of  the  creditors. 

The  effect  of  these  clauses  in  the  Act,  it  is  to  be  observed,  is  not  absolutely 
to  vest  the  future  property  of  the  insolvrat  in  his  assignee,  but  merely  to  gire 
the  assignee,  on  application  to  the  Court,  power  to  get  at  it,  and  to  apply  it  for 
the  benefit  of  creditors.  It  would  seem,  therefore,  that  for  such  future  property, 
a  person  who  has  taken  advantage  of  the  Insolvent  Act,  must  be  entitled  to  sue. 
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at  least  till  an  assigament  has  been  made  to  the  assignee,  parsuant  to  the  provi- 
lions  of  the  58th  section. 

The  proper  course  by  which  to  take  advantage  of  the  bankruptcy  or  insol- 
vency of  the  plaintifT  in  a  suit,  if  such  bankruptcy  or  insolvency  has  occurred 
previously  to  the  filing  of  the  bill,  is  by  demurrer,  if  the  fact  appears  upon  the 
bill,  (e)  and  if  the  fact  does  not  appear  it  should  be  pleaded.  In  Bowser  v. 
Hughes^  {(l)  which  was  the  case  of  a  plea  to  a  bill  by  an  insolvent  debtor  against 
his  assignees  and  a  debtor  to  the  estate,  the  facts  stated  in  the  plea  appeared 
upon  the  face  of  the  bill,  and  yet  the  plea  was  held  good ;  and  it  has  been  held, 
tiiat  as  at  law  any  matter  which  arises  between  the  declaration  and  the  plea 
majr  be  pleaded,  so  bankniptcy  or  other  matters  arising  between  the  bill  and 
plea  may  be  pleaded  in  equity,  (e) 

In  pleading  bankruptcy,  all  the  facts  should  be  stated  successively  and  dis- 
tinctly ;  and  it  will  not  be  sufficient  to  say  that  a  commission  or  fiat  of  bank- 
niptcy was  duly  issued  against  the  plaintiff,  under  which  he  was  duly  found  and 
declared  a  bankrupt,  and  that  all  his  estate  and  effects  have  *been  p  ^^  -^ 
thereupon  duly  transferred  to  or  become  vested  in  his  assignees ;  (/)  L  ^  J 
a  plea  of  l>ankruptcy  must  state  distinctly  the  trading,  the  contracting  debts,  the 
petitioning  creditor's  debt,  the  act  of  bankruptcy,  the  commission  or  fiat,  and 
the  finding  bankrupt  It  was  formerly  necessary  to  state  the  assignment  of  the 
pereonai  estate  to  the  assignees ;  and  if  real  estate  was  in  question,  it  was 
lequired  that  the  bargain  and  sale  should  be  clearly  mentioned,  (g)  That  part 
of  the  plea  is  now  inapplicable,  as  in  fact,  under  the  Bankruptcy  Court  Act,  no 
aasignment  or  baigain  and  sale  is  necessary,  all  the  real  and  personal  estate  of 
abrakrupt  being,  by  the  Act,  vested  in  his  assignees  upon  their  appointment  (h) 

With  respect  to  the  bankruptcy  of  the  plaintiff  af\er  the  commencement  or  a 
toit  or  after  plea  and  answer  put  in,  some  doubt  appears  to  be  entertained 
whether,  in  the  Court  of  Chancery,  such  an  event  operates  as  an  abatement  or 
not  In  the  Court  of  Exchequer  it  has  been  frequently  determined,  that  pro- 
ceedings do  not  abate  by  the  bankruptcy  of  the  plaintiff ;  (t)  but  in  the  Court  of 
Chaneery  it  seems  to  be  otherwise.  In  Seilaa  v.  Dawaotij  {k)  Lord  Thurlow 
appears  to  have  been  of  opinion,  that  bankruptcy  would  abate  a  suit  in  any  stage 
pnor  to  the  judgment  $  and  that  the  bankruptcy  of  a  sole  plaintiff  so  far  put  an 
end  to  the  suit,  that  the  assignees  could  not  add  to  it  by  mere  supplemental  bill, 
bat  most  file  another  original  bill  in  the  nature  of  a  supplemental  bill  i  (/)  and  in 
RandaB  v.  Mumfordj  (m)  Lord  Eldon  observed,  that  without  saying  whether 
bankruptcy  is  or  is  not  stnctly  an  abatement,  the  Court  has  said,  &at  according 
to  the  course  of  the  Court,  the  suit  has  become  as  defective  as  if  it  were 
abated,  (n) 

The  difference  in  the  way  in  which  the  two  Courts  look  upon  the  effect  of 
the  bankniptcy  of  the  plaintiff  pendente  lite^  has  led  to  considerable  difference 
in  their  rules  of  practice  upon  the  occasion.  In  the  Court  of  Exchequer  the 
pcaetioe  is,  for  the  assignees  of  a  bankrupt,  if  they  wish  to  take  advantage  of  a 
^soit  commenced  by  him,  to  file  a  supplemental  bill ;  if  they  omit  ^  _>.  ^ 
to  do  so  within  the  usual  period,  the  defendant  may  move  to  dis-  L  ^^  J 
Bliss  the  bill,  in  which  case  an  undertaking  to  speed  the  cause  will  be  of  no 
avai],  and  the  bill  will  be  dismissed  with  costs. 


(e)  Beofield  t.  Solomons,  9  Vm.  77.  {d)  1  Anst  101. 

(e)  Titnier  t.  Robinton,  1  8.  &  8.  3.  (/)  Carleton  ▼.  Leighton,  3  Mer.  667. 

U)  Ibid.  Arg.  669.  (A)  1  &  2  Will.  4,  c.  56,  ss.  25,  26. 

(^  Brmmhall  ▼.  Cron,  cited  2  Anst.  459 ;  Davidson  v.  Butler,  ibid.  460  n ;  Randall  v. 
Mmafiird,  18  Yes.  426. 
(&)  2  AiMt.  468. 

(0  Harrison  ▼.  Ridley,  Com.  R.  589 ;  Lord  Red.  64. 
(«}  18  V«.  426.  (n)  Tide  1  Atk.  263,  noUi. 
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In  the  Court  of  Chancery,  however,  the  practice  is  otherwise.  The  eflfect 
of  bankruptcy  in  that  Court  is  considered  so  far  to  abate  the  suit,  that  a  common 
order  to  dismiss  for  want  of  prosecution,  having  been  obtained  when  the  bill 
was  in  fact  out  of  Court,  is  considered  as  a  mere  nullity,  and  upon  that  ground 
Lord  Thurlow  refused  to  discharge  one  which  had  been  obtained  under  such 
circumstances,  (o)  It  seems,  however,  that  bankruptcy  is  not  considered  in 
Chancery  as  a  complete  abatement  of  the  suit,  and  that  if  the  assignees  wish 
to  continue  it,  they  must  do  so,  not  by  bill  of  revivor,  but  by  a  supplemental 
bill  in  the  nature  of  a  bill  of  revivor,  and  that  if  the  defendant  wishes  to  get 
rid  of  the  suit  entirely,  although  he  cannot  make  the  ordinary  motion  to  dismiss, 
he  must  adopt  a  course  of  proceeding  analogous  to  that  pursued  where  the  plain- 
tiff obtains  an  injunction  and  dies,  in  which  case  the  defendant  may  move  that 
the  injunction  be  dissolved,  unless  the  representatives  of  the  deceased  plaintiff 
revive  within  a  certain  time,  {p)  He  must  move  that  the  assignees  may,  within 
a  fortnight  afler  notice  of  the  order,  file  a  supplemental  bill  against  him,  or  in 
default  thereof,  that  the  plaintiff's  bill  may  stand  dismissed.  This  is,  however, 
not  a  motion  of  course,  and  the  assignees  must  be  served  with  it.  It  should 
also  be  supported  by  an  affidavit  of  facts,  (q)  and  it  is  to  be  observed,  that  the 
dismissal  will  be  without  costs,  as  a  bankrupt  cannot  be  made  to  pay  costs,  (r) 

The  rule  of  practice  by  which  a  defendant  is  required  to  give  notice  to  the 
assignees  in  the  case  of  the  bankruptcy  of  a  plaintiff,  is  confined  to  the  case  of 
a  sole  plaintiff,  who,  becoming  bankrupt,  is  supposed  to  be  negligent  of  what  is 
sought  by  the  bill,  and  the  Court,  to  prevent  surprise  and  save  expense,  requires 
r  *R0  1  °^^^^®'^  ^^  given  to  the  assignees,  but  *there  is  no  instance  where 
^  -^  the  Court  has  taken  upon  itself  to  interpose  the  rule  where  there 

are  two  plaintiffs,  one  of  whom  is  solvent  and  the  other  insolvent,  for  it  is  as 
competent  to  the  solvent  plaintiff  as  it  is  to  the  assignees  to  rectify  the  suit  (s) 

In  the  case  of  injunctions  granted  at  the  suit  of  a  plaintiff  who  afterwards 
becomes  bankrupt,  the  course  of  proceeding  appears  to  be  somewhat  different 
from  what  it  is  under  ordinary  circumstances.  In  such  case,  the  practice  which 
the  Court  of  Chancery  has  adopted  is  to  require  the  bankrupt  to  bring  his 
assignees  before  the  Court  by  bill  of  revivor,  or  supplemental  bill  in  the  nature 
of  a  bill  of  revivor,  or  by  whatever  name  it  is  called ;  and  the  Court  will  make 
an  order  to  dissolve  the  injunction  and  dismiss  the  bill,  unless  the  assignees 
shall  be  brought  before  it  within  a  reasonable  time,  {t)  which  order  it  seems, 
may  be  served  upon  the  bankrupt  alone,  as  it  is  supposed  that  the  bankrupt 
will  find  the  means  of  giving  his  assignees  notice,  {u)  Such  an  order  will  also 
be  without  costs. 

The  practice  in  the  Court  of  Exchequer  in  this  respect  appears  to  be  similar 
to  that  of  the  Court  of  Chancery,  {x) 


It  is  proper  in  this  place  to  notice  a  point  which  has  been  much  discussed, 
and  upon  which  there  appears  to  have  existed  considerable  diversity  of  opinion, 
especially  between  the  Courts  of  Exchequer  and  Chancery,  viz :  the  right  of 
the  assignees  of  a  bankrupt  to  institute  a  suit  without  the  concurrence  of  the 
creditors,  or  rather  with  respect  to  the  right  of  the  defendant  to  avail  himself 


(o)  Sellas  ▼.  DawBon,  ubi  »upra.  (p)  Wheeler  ▼.  MaliDs^  4  Mad.  171. 

(a)  Porter  ▼.  Cox,  5  Mad.  80.  (r)  Wheeler  v.  Malina,  4  Mad.  171. 

l»)  Caddick  ▼.  Maseon,  1  Sim.  501 ;  Latham  v.  Kenrick,  ibid.  502. 

(/)  Randall  ▼.  Mumford,  18  Vee.  424. 

(u)  RandaU  v.  Mumford,  18  Yes.  424;  Wheeler  ▼.  Malms,  4  Mad.  171. 
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of  the  omission  of  the  assignees  to  obtain  such  concnrrence,  and  the  manner  in 
which  he  is  to  insist  upon  such  right 

By  the  5  Geo.  2,  c.  30,  s.  38,  it  was  provided  that  no  suit  in  equity  should 
be  commenced  by  any  assignee  or  assignees,  without  the  consent  of  the  major 
part  in  Talue  of  the  creditors  of  such  bankrupt,  who  should  be  present  at  a  meet- 
ing to  be  held  pursuant  to  notice  given  in  the  London  Gazette  for  that  purpose ; 
and  by  the  6  Geo.  4,  c  16,  by  which  the  5  Geo.  2,  c  30,  is  repealed,  it  is 
enacted  (y)  that  the  assignees,  *with  the  consent  of  the  major  part  r  «ot  -i 
in  value  of  the  creditors,  who  shall  have  proved  under  the  com-  ^  J 

mission^  present  at  any  meeting,  whereof,  and  of  the  purport  whereof  twenty- 
ooe  days'  notice  shall  have  been  given  in  the  London  Gazette,  may  do  certain 
acts  therein  specified,  and  that  no  suit  in  equity  shall  be  commenced  by  the 
assignees  without  such  consent  as  aforesaid,  provided  that  if  one-tliird  in  value 
or  upwairds  of  such  creditors  shall  not  attend  at  any  such  meeting,  (whereof- 
such  notice  shall  have  been  given  as  aforesaid,)  the  assignees  shall  have  power, 
with  the  consent  of  the  commissioners  testified  in  writing  under  their  hands,  to 
do  any  of  the  acts  aforesaid. 

The  first  reported  case  in  which  the  right  of  the  defendant  in  equity  to  avail 
himself  of  the  omission  on  the  part  of.  the  plaintiff  to  procure  the  necessary 
consent  of  the  creditors  under  the  5  Geo.  2,  c.  30,  s.  38,  was  that  of  Ockle- 
ttone  V.  Benson^  (z)  which  came  before  Sir  John  Leach,  V.  C,  upon  a  plea, 
when  his  Honor  allowed  the  plea,  observing,  that  if  the  creditors  are  not  bound 
by  the  result  of  a  suit  which  is  commenced  by  the  assignees  without  the  con- 
sent of  the  creditors,  then  it  is  not  fit  that  the  defendant  should  be  vexed  in  a 
rait,  which  at  the  pleasure  of  the  creditors,  may  be  to  him  fruitless ;  and  that, 
if  the  creditors  are  bound  by  such  a  suit,  then  it  is  fit  that  a  plea  should  be 
favoured  which  is  in  furtherance  of  the  purposes  of  the  statute.  The  same 
question  was  afterwards  raised  in  Bevan  v.  Letois^  (a)  which  was  the  case  of 
a  supplemental  bill  filed  by  assignees  in  consequence  of  one  of  the  plaintifis  in 
the  original  suit  having  become  bankrupt  There  was  no  plea,  nor  was  the 
potot  raised  by  the  answer,  but  the  objection  was  taken  at  the  hearing  and 
overruled  by  the  V.  C,  TSir  A.  Hart)  who  said  that  as  the  objection  now 
insisted  on  had  not  been  raised  by  the  answer,  he  was  not  at  liberty,  upon  read- 
ing the  record,  to  assume  that  the  assignees  had  not  had  the  assent  of  the 
creditors. 

In  Bozon  v.  ffVliams^  (b)  which  occurred  in  the  Exchequer  upon  a  plea, 
the  judgment  was  in  favour  of  the  plea,  chiefly  upon  the  authority  of  the  deci- 
sion which  had  been  come  to  in  Ockleslone  v.  Benson,  The  Lord  Chief 
Baron  (Sir  *W.  Alexander)  in  pronouncing  the  judgment  on  that  ^  ^^  n 
occasion,  confessed  that  when  the  case  was  first  opened,  he  con-  ^  J 

sidered  that  the  efiect  of  the  statute  would  have  been  merely  to  render  the 
lasignee  liable  for  misconduct  in  instituting  a  suit  without  the  consent  required 
by  Uie  Act,  and  to  give  the  creditors  a  remedy  against  the  assignee  for  so  doing, 
bat  that  after  hearing  the  case  cited,  (c)  in  which,  after  consideration,   the 
Master  of  the  Rolls  had  positively  decided  that  this  was  a  clause  of  which  the 
defendant  might  avail  himself  in  the  form  and  under  the  same  circumstances  in 
which  the  present  defendants  sought  to  avail  themselves  of  it,  ho  felt  it  to  be 
of  so  much  consequence  to  adhere  to  former  decisions,  that  he  should  be  uuwill- 
tag  to  come  to  a  difl^erent  conclusion,  unless  there  were  some  special  circum- 
stances to  induce  him  to  depart  from  that  decision.     His  Lordship  further 
observed,  ^^The  strongest  argument  used,  and  which  makes  me  in  some  mea- 
ty) Sect  86.  (z)  2  8.  &  8.  865. 
(a)  8  Glyn  &  Jamefon  245.                           (6)  2  Yoang  &  J.  475. 
(0  Ockleiloiie  ▼.  Benson,  tupra. 
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sure  doubt  the  accuracy  of  the  report  of  the  case  before  the  Master  of  the  RoQs, 
is  the  supposed  case  of  waste,  in  which  it  might  be  necessary  to  make  an 
immediate  application  to  the  Court,  and  to  give  the  notice  required  by  the  Act 
would  only  be  to  accelerate  the  mischief.  The  observation  is  a  very  strong 
one,  and  difficult  to  be  dealt  with.  When  such  a  case  occurs,  in  what  manner 
the  Court  will  deal  with  it  I  will  not  now  undertake  to  say.  If  this  had  been 
the  case  of  a  demurrer,  I  would  have  presumed  all  proper  measures  to  have 
been  taken  under  the  Act,  but  where  the  question  is  put  directly  in  issue  by  a 
plea,  and  it  is  in  the  power  of  the  plaintiff  to  reply  to  such  plea  and  put  the 
matter  in  a  course  of  trial,  I  feel  that  I  am  not  at  liberty  to  pronounce  the  pro- 
yisions  of  the  Act  to  have  been  complied  with." 

After  the  above  case  was  decided  by  the  Lord  Chief  Baron,  the  same  point 
again  came  under  the  consideration  of  the  Court  of  Chancery,  upon  a  demurrer 
to  a  supplemental  bill,  which  had  been  filed  by  the  assignees.  (</)  The  defend- 
ant in  his  answer  to  an  original  bill  filed  by  the  assignees,  had  insisted  upon 
the  fact  of  the  original  bill  not  having  been  filed  with  the  consent  of  the  credi- 
tors, &c.,  as  required  by  tife  Act,  whereupon  the  assignees  filed  a  supplemental 
bill,  stating,  that  since  the  filing  of  the  original  bill,  they  had  obtained  the 
r  *H^  1  ^^^^^^^T  assent,  to  *which  supplemental  bill  the  defendant  demur- 
1-  -^  red,  and  the  Vice  Chancellor  ^Sir  L.  Shadwell)  allowed  the  demur- 

rer on  the  authority  of  Ocklestone  v.  Benson^  before  cited.  In  Jones  r. 
Yaies^  (e)  however.  Sir  William  Alexander,  L.  C.  B.,  overruled  a  demurrer 
to  an  original  bill,  exhibited  by  the  assignees  of  a  bankrupt,  on  the  ground  that 
the  assent  required  had  not  been  obtained,  and  in  doing  so  his  Loidship  said, 
^^  There  is,  certainly,  great  advantage  in  requiring  a  plaintiff  to  state  his  rights 
accurately  on  the  record ;  but  it  seems  to  me  very  questionable  whether  the 
Act  of  Parliament  intended  that  the  assignees  should  be  stopped  from  institu- 
ting a  suit  without  the  consent  of  the  creditors,  or  only  intended  to  provide 
as  between  the  assignees  and  the  creditors,  that  the  assignees  should  be  re- 
sponsible if  they  instituted  any  suit  without  the  consent  directed  by  the  AcL 
In  point  of  fact,  the  assignees  by  the  assignment  to  them,  get  the  species  of 
interest  which  would  enable  them  to  institute  any  action  or  suit  i  but  then  comes 
the  prohibition  in  the  Act  .  Now,  whether  that  mere  prohibition  is  to  have  the 
efifect  of  depriving  the  assignees  of  the  right  which  their  situation  would  other- 
wise give  them,  or  has  only  the  effect  of  rendering  them  liable  to  the  creditors 
for  the  consequences  of  any  action  or  suit  instituted  without  their  consent,  is 
very  questionable.  I  promised  to  speak  to  the  other  Judges  about  the  demur- 
rer :  I  have  done  so,  and  I  am  now  disposed  to  overrule  the  demurrer,  but 
without  costs.  I  have  spoken  to  both  the  Master  of  the  Rolls  and  the  Vice 
Chancellor,  and  if  those  learned  Judges  continue  of  the  opinion  now  entertained 
by  them,  a  different  rule  will  for  the  future  prevail  in  the  Court  of  Chancery." 
It  is  to  be  observed,  that  in  a  subsequent  case  before  the  Vice  Chancellor,  (/*) 
his  Honor  decided  in  conformity  with  Ocklestone  v.  Bozoriy  but  that  in  a  case 
which  afterwards  occurred  before  the  Master  of  the  Rolls,  (Sir  John  Leach)  in 
which  an  objection  upon  the  above  ground  was  taken  at  the  hearing,  his  Honor 
said  that  he  had  had  an  opportunity  of  conversing  with  some  of  the  Judges  si 
common  law  upon  the  point,  and  their  impression  was  according  to  the  inclina* 
r  «fi4.  n  ^^^^  ^^  opinion  which  he  had  expressed  at  the  *hearing;  viz:  that 
L  -J  the  provision  made  in  the  statute  was  to  be  considered  as  made  for 

the  benefit  of  the  creditors  alone,  and  that  it  was  not  competent  to  the  defend- 
ant to  take  advantage  of  the  objection  that  the  suit  had  been  instituted  without 
the  consent  of  the  creditors.     ^^  Upon  the  whole,"  his  Honor  said,   ^^I  do  nol 

(d)  King  V.  Tullock,  2  Sim.  469.  (c)  8  Y.  &  J.  373. 

(/)  Smith  ▼.  Biggs,  (6  Jaly,  1832,)  6  Sim.  891. 
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now  hesitate  to  decide  that  this  suit  can  be  well  sustained  by  the  assignee,  and 
that  he  is  entitled  to  the  decree  sought  by  this  bilL"  K  there  be  collusion 
between  the  plaintiffs  and  defendants  in  a  suit  instituted  by  the  assignees  with- 
oot  the  previous  consent  of  the  creditors,  the  judgment  of  the  Court  will  bind 
the  interest  of  the  creditors,  but  the  assignees  in  such  case  take  upon  themselves 
die  responsibility  that  the  suit  is  properly  instituted  and  properly  conducted,  {g) 

With  reference  to  this  point  it  is  to  be  observed,  that  the  Insolvent  Debtors' 
Act,  1  Geo.  4,  c  119,  contains  a  clause  nearly  to  the  same  effect  as  that  in  the 
Bankrupt  Act  above  referred  to.  By  the  11  sect,  it  is  enacted  *Uhat  no  suit 
at  law  be  proceeded  in  further  than  an  arrest  in  mesne  process,  or  suit  in  equity 
be  commenced  by  any  assignee  or  assignees  of  any  such  prisoner's  estate  and 
effects,  without  the  consent  of  the  major  part  in  value  of  the  creditors  of  such 
prisoner,  who  shall  meet  together  pursuant  to  a  notice  to  be  given,  &c.  for  that 
purpose,  and  without  the  approbation  of  the  commissioners  of  the  said  Court;" 
and  the  Court  of  Common  Pleas  have  expressed  an  opinion,  that  this  clause 
does  not  make  it  necessary  for  an  assignee  under  the  Act  to  prove  at  the  trial 
of  an  action  brought  by  him  on  account  of  the  insolvent's  estate,  that  he  was 
authorized  in  the  manner  prescribed  by  the  above  section.  In  delivering  the 
opinion  of  the  Court,  Lord  Chief  Justice  Best,  said,  that  the  legislature  did  not 
intend  to  increase  the  expense  of  suits  brought  for  the  benefit  of  insolvent 
estates,  or  to  give  any  advantage  to  those  who  endeavour  to  withhold  from  tlie 
assignees  what  belongs  to  such  estates,  which  consequences,  if  the  construction 
ooalended  for  by  the  defendant  were  to  prevail,  would  both  follow;  **  If  an 
action  is  brought  without  the  proper  authority,  this  Court  might  perhaps  stop  it 
on  motion,  or  the  Insolvent  Debtors'  Court  might  order  their  officer  to  suspend 
or  discontinue  it  I  doubt,  however,  whether  either  *Court  should  r-  ^^g-  •> 
inleifere  on  the  application  of  a  defendant  $  he  can  in  no  way  avail  ^  -^ 

himself  of  this  provision  in  the  Act,  as  it  was  not  made  for  his  benefit  I  am 
convinced  he  can  make  no  use  of  it  at  the  trial  of  an  ejectment  brought  against 
him. "  (fi)  In  a  subsequent  case,  which  arose  upon  the  construction  of  the 
present  Act  for  the  relief  of  insolvent  debtors,  (t)  the  Court  of  Common  Pleas 
were  of  opinion,  upon  the  same  grounds,  that  the  16th  section  of  that  Act  was 
only  confirmatory  of  the  assignee's  right  to  sue,  and  that  he  might  sue  without 
the  Older  of  the  Court  of  Insolvent  Debtors  required  by  that  section,  (k) 

In  this  place  it  is  right  to  notice  another  section  in  the  Insolvent  Debtors' 
ktif  which  has  been  the  subject  of  much  discussion  in  the  Court  By  the  7 
Geo.  4,  c.  57,  s.  26,  it  is  enacted,  **  that  whenever  any  such  assignee  or 
assignees  shall  die  or  be  removed,  and  a  new  assignee  or  assignees  shall  be 
appointed  in  pursuance  of  the  provisions  of  this  Act,  no  action  at  law  or  suit 
in  equity  shall  be  thereby  abated,  but  the  Court  in  which  any  action  or  suit  is 
depending,  may,  upon  the  suggestion  of  such  death  or  removal  and  new 
appointment,  allow  the  name  or  names  of  the  surviving  or  new  assignee  or 
assignees  to  be  substituted  in  the  place  of  the  former  $  and  such  action  or  suit 
shall  be  prosecuted  in  the  name  or  names  of  the  said  surviving  or  new  assignee 
Of  assignees,  in  the  same  manner  as  if  he  or  they  had  originally  commenced 
the  same."  (/)  Under  this  section  an  application  was  made  to  the  Vice  Chan- 
cellor for  leave  to  substitute  the  name  of  a  new  provisional  assignee  as  a  defend- 
ant, in  lien  of  a  provisional  assignee  who  had  been  originally  made  a  defendant, 
but  had  been  removed  from  his  ofiice,  and  an  order  was  made  to  that  effect;  (m) 


(f)  Piercy  ▼.  Roberts,  1  Mylna  &  Keen,  8-11. 

(A)  Doe  dem.  Clmrk  v.  Spencer,  3  Bing,  203. 

(i)  7  Geo.  4,  c.  67.  (k)  Dance  ▼.  Wyttt,  6  Bing,  486. 

(/)  A  nmilar  nction  ooenn  in  the  Bankrupt  Act,  6  Geo.  4,  c  16,  e.  7. 

(m)  Gilchriit  v.  Beaton,  Yoange  £.  R.  387,  d. 
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but  upon  a  similar  application  being  made  to  the  Court  of  Exchequer,  Lord 
Lyndhurst,  C.  B.,  said  that  the  section  applied  only  to  the  case  of  the  assignee 
being  plaintiff,  and  not  where  he  is  defendant ;  (n)  and  in  a  subsequent  case 
before  Lord  Brougham,  L.  C,  the  opinion  of  Lord  Lyndhurst  was  confirm- 
r  *fifi  1  ®^»  (^)  ^^  ^^^  *rvi\e  may  now  be-  taken  to  be  settled,  thai  the 
L  -^  section  in  question  applies  only  to  cases  where  the  assignee  or 

assignees  fill  the  character  of  plaintiffs,  and  that  it  exiends  to  the  provisional 
assignee  of  the  Court,  as  well  as  to  assignees  otherwise  appointed  under  the 
Act 

As  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  contains  a  section  {p)  nearly  in  the 
same  words  with  that  above  quoted  from  the  Insolvent  Debtors'  Act,  it  is  pre- 
sumed that  the  f^ame  rule  will  apply  to  assignees  of  a  bankrupt.  According  to 
the  old  practice  with  regard  to  them,  where  some  died  or  some  were  discharged, 
and  others  by  order  of  the  Court,  put  in  their  room,  the  new  assignees  might 
have  had  the  benefit  of  the  former  suit  by  filing  a  supplemental  bilU  but  now,  by 
the  above  Act,  whenever  an  assignee  who  is  a  plaintiff  in  a  suit  shall  die,  or  a 
new  assignee  or  assignees  shall  be  appointed,  no  action  at  law  or  suit  in  equity 
will  be  thereby  abated,  but  the  Court  may,  upon  the  suggestion  of  such  death, 
&c.,  allow  the  name  of  the  new  assignee  or  assignees  to  be  substituted  in  the 
place  of  the  former,  and  the  action  or  suit  to  be  prosecuted  in  the  name  or 
names  of  the  surviving  or  new  assignee  or  assignees,  in  the  same  manner  as  if 
he  or  they  had  originally  commenced  the  same. 

By  sect.  89  of  the  Bankrupt  Act,  6  Geo.  4,  c  16,  in  any  commission 
against  one  or  more  of  the  members  of  a  partnership,  the  assignees  may,  upon 
obtaining  the  order  of  the  Lord  Chancellor,  prosecute  any  suit  or  action  in  the 
name  of  such  assignees  and  of  the  remaining  partner  or  partners,  against  any 
debtor  of  the  partnership,  and  may  obtain  such  judgment,  decree  or  order,  as  if 
the  action  or  suit  had  been  instituted  with  the  consent  of  the  other  parties. 

It  was  formerly  necessary  in  all  actions  where  the  assignees,  either  as  plain- 
tifis  or  defendants,  claimed  property  under  the  bankrupt,  to  prove  strictly  the 
three  requisites  to  support  the  commission;  viz  :  the  trading,  the  act  of  bank- 
iiiptcy,  and  the  petitioning  creditor's  debt,  as  well  as  that  the  commission  was 
regularly  issued,  and  the  assignment  duly  executed.  Upon  failure  of  proving 
any  one  of  these  matters,  (the  proof  of  which  adds  considerably  to  the  costs  of 
r  «R7  1  ^^  action,  and  is  often  difficult  *to  be  established  by  strict  rules  of 
L  -^  evidence,)  the  assignees  were  nonsuited,  and  thus  frequently  pre- 

vented from  recovering  a  just  debt  due  to  the  bankrupt's  estate.  To  provide  in 
some  measure  for  this  evil,  the  49  Geo.  3,  c.  121,  ss.  10,  11,  enacted,  that 
the  commission  and  proceedings  should  be  evidence  of  the  petitioning  creditor*s 
debt,  the  trading  and  act  of  bankruptcy,  unless  the  other  party,  before  a  par- 
ticular period  of  the  suit,  should  give  notice  of  his  intention  to  dispute  them. 
But  this,  it  seems,  did  not  afford  an  effectual  check  to  the  vexatious  defence  so 
frequently  set  up  to  actions  brought  by  assignees,  notwithstanding  the  defend- 
ant was  liable  to  pay  the  costs  of  forcing  them  to  prove  these  several  matters 
on  the  trial.  The  legislature  therefore  thought  it  expedient  to  enact,  that  in 
certain  cases  no  such  proof  should  be  required  from  the  assignees ;  and  in 
others  that  the  depositions  of  these  matters  before  the  commissioners  should  be 
conclusive  evidence,  confining  in  reality  the  former  general  obligation  of  proof 
under  the  old  system,  to  what  may  now  be  considered  as  excepted  cases  under 
the  new.     Thus,  by  section  90  of  the  6  Geo.  4,  c.  16,  it  is  declared,  tliat  in 

any  action  by  or  against  an  assignee,  or  any  commissioner  or  person  acting 

• . 

(n)  Bainbridge  ▼.  Blair,  ibid.  386. 

(o)  Mendbam  ▼.  Robinson,  1  Mylne  6c  Keen,  817. 

(j))  Sect.  7. 
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under  the  warrant  of  the  commissioners,  for  anything  done  as  such  commis- 
sioner or  under  such  warrant,  no  proof  shall  be  required  at  the  trial,  of  the 
petitioning  creditor's  debt,  the  trading  or  act  of  bankruptcy,  unless  the  other 
party  in  such  action  shall  (if  defendant,  at  or  before  pleading,  and  if  plaintiff, 
before  the  issue  joined,)  give  notice  in  writing  to  such  assignee,  commissioner 
or  other  person,  that  he  intends  to  dispute  some,  and  which  of  such  matters. 
And  the  party  giving  notice  renders  himself  liable  to  the  costs  occasioned  by  it, 
if  the  disputed  matter  is  proved  by  the  other  party  upon  the  trial.  By  section 
91,  also,  a  similar  provision  is  made  as  to  suits  in  equity  by  or  against  the 
assignees,  unless  the  party  in  the  suit  shall,  within  ten  days  after  rejoinder, 
give  notice  in  writing  to  die  assignees  of  his  intention  to  dispute ;  in  which 
case,  if  the  assignees  shall  prove  the  matter  so  disputed,  the  costs  occasioned 
by  the  notice  are,  in  the  discretion  of  the  Court,  to  be  paid  by  the  party  giving 
it.  These  two  clauses,  it  will  be  perceived,  are  not  *(like  those  p  ^.^^  -. 
in  the  former  statute)  (q)  confined  to  actions  and  suits  by  or  against  ■-  -^ 

the  assignees,  but  extend  to  those  against  the  commissioners  or  any  person 
acting  under  them.  There  is  also  a  material  difference  in  the  enactments ;  the 
former  statute  providing  that  in  case  of  no  notice  being  given,  *^  the  commis- 
sion, and  the  proceedings  of  the  commissioners  under  the  same,  shall  be  evi- 
dence to  be  received"  of  the  petitioning  creditor's  debt,  the  trading  and  act  of 
bankruptcy,  while  the  present  statute  declares,  that  *•  no  proof  shall  be  re- 
quired at  the  trial"  of  those  matters,  (r)  It  is  to  be  observed,  moreover,  that 
where  the  assignees  sue  for  a  debt  or  demand  for  which  the  bankrupt  might 
himself  have  sued,  the  6  Geo.  4,  c.  16,  takes  away  from  the  defendant  all 
power  whatever  of  contesting  those  proceedings  after  a  certain  period  allowed 
the  bankrupt  to  dispute  the  validity  of  the  commission,  for,  by  section  92  it  is 
declared,  that  if  the  bankrupt  shall  not,  (if  he  be  within  the  United  Kingdom 
at  the  issuing  of  the  commission,)  within  two  calendar  months  afler  the  adju- 
dication ;  or  (if  out  of  the  Kingdom)  then  within  twelve  calendar  months,  give 
notice  of  his  intent  to  dispute  the  commission,  and  proceed  therein  with  due 
diligence,  the  depositions  taken  before  the  commissioners  of  the  petitioning 
creditor's  debt,  the  trading  and  act  of  bankruptcy,  shall  be  conclusive  evidence 
of  the  matters  therein  respectively  contained,  in  all  actions  or  suits  brought  by 
the  assignees  for  any  debt  or  demand  for  which  the  bankrupt  might  have  sus- 
tained any  action  or  suiL  («) 

*It  is  to  be  noticed,  that  this  section  of  the  Act  extends  only  to  p      ^^g    -^ 
thoee  cases  in  which  an  action  or  suit  is  brought  by  the  assignees  ^  -^ 

for  any  debt  or  demand  for  which  the  bankrupt  himself  might  have  sustained  a 

(9)  49  Geo.  3,  c.  121,  8.  10,  11.  (r)  1  Deacon's  Bankrupt  Law,  757. 

(«)  By  the  new  Bankraptcy  Coart  Act  (1  ds  2  Will.  4,  c.  56,  s.  27,)  if  a  trader, 
•djudfed  a  bankropt,  wishea  to  dispute  the  adjudicatioD,  be  must  present  a  petition  prajing 
the  levenal  thereof,  to  the  Court  of  Review,  within  a  certain  perioNJ  limited  by  the  Act,  and 
tlieD  the  Court  must  proceed  to  hear  and  decide  on  the  petition,  or,  at  the  option  of  the 
bankrupt,  (on  his  finding  security  for  costs,  if  required,)  to  direct  an  issue  to  try  any  matter 
of  &ct,  aiSecting  the  validity  of  such  adjudication,  by  a  jury  to  be  empannelled  and  sworn 
lor  that  purpose  before  the  Chief  Judge,  or  any  one  or  more  Judges  of  the  Court,  in  which 
case  it  is  declared,  that  if  the  verdict  in  such  issue  should  not  be  set  aside  on  application 
made  to  the  Court  of  Review  within  one  month  after  the  trial,  or  in  case  no  issue  should  be 
directed,  if  the  adjudication  of  the  commissioners  should  not  be  set  aside  by  the  Court  of 
Review  on  the  petition,  such  verdict  or  adjudication  of  the  commissioners  shall  in  all  cases, 
as  against  the  bankrupt,  and  also  as  against  the  petitioning  creditor,  and  as  against  any 
assignee  to  be  chosen  of  the  bankriyt's  estate  and  effects ;  and  all  persons  claiming  under 
tiia  assignees,  and  all  persons  indebted  to  the  bankrupt's  estate,  be  conclusive  evidence  that 
the  party  was  or  was  not  a  bankrupt  at  the  date  of  such  adjudicadon ;  and  a  power  of  appeal 
m  given  by  the  same  seetion  to  the  Lord  Chancellor,  from  any  decision  of  the  Court  of 
Review,  upon  any  matter  of  law  or  equity,  or  on  the  refusal  or  admiaion  of  evidenoe  only. 
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suit^  in  those  cases,  therefore,  in  which  the  bankrupt  himself,  supposing  he 
had  cf&t  become  one,  would  have  had  no  right  to  maintain  a  suit,  as  ib  the  case 
of  a  suit  brought  by  the  assignees  to  recover  back  the  payment  of  a  debt  made 
by  the  bankrupt  to  his  creditor,  after  his  knowledge  of  an  act  of  bankruptcy, 
or  after  the  issuing  of  the  commission  or  fiat;  the  Act  does  not  deprive  the 
defendant  of  the  right  to  dispute  the  petitioning  creditor's  debt,  the  trading  and 
act  of  bankruptcy  at  any  time,  upon  giving  the  requisite  notice  of  his  intention 
to  do  so.  (/) 

It  is  also  to  be  observed,  that  the  term  conduaive  evidence,  as  applied  in  the 
act  to  the  depositions  taken  before  the  commissioners,  must  be  understood  as  only 
applying  to  the  facts  contained  in  the  depositions,  and  not  to  the  conclusion  of 
l4]v  drawn  by  the  witnesses  or  the  commissioners  from  them ;  (u)  for  though 
no  evidence  can  be  produced  to  contradict  the  facts  deposed  to,  yet  if  the  depo- 
sitions on  the  face  of  them  are  not  legal  proof  of  the  petitioning  creditor's  debt, 
and  of  the  trading  and  act  of  bankruptcy,  they  cannot  be  received  in  evidence, 
notwithstanding  they  have  been  considered  as  proved  by  the  commissioners. 
Thus,  though  the  deposition  of  the  witness  to  prove  the  act  of  bankruptcy  will 
be  conclusive  evidence  of  the  time  when  the  bankrupt  did  a  certain  act,  and  of 
the  fact  itself,  it  will  not  be  evidence  of  its  amounting  to  an  act  of  bankruptcy. 
So  the  deposition  of  the  petitioning  creditor  will  be  evidence  of  a  certain  sum 
due  to  hin>,  and  also  of  the  character  in  which  he  claimed  it,  whether  as  exe- 
cutor or  assignee ;  nor  will  it  be  necessary  in  either  of  these  cases  to  produce 
the  probate,  or  the  assignment;  (x)  but  whether  the  sum  due  was  a  dehtto  wp- 
port  a  eommissionj  that  is  an  inference  of  law  which  the  Court  upon  the  trial 
r  *90  1  ^^  ^^^  ^  estopped  from  determining  by  the  adjudication  *of  the 
I-  -^  commissioners.     So,  if  a  deposition  state  that  the  deponent  wit- 

nessed the  execution  of  a  deed  by  the  bankrupt,  by  which  he  assigned  his  pro- 
perty to  A.  B.  Though  this  is  evidence  of  such  a  deed  as  stated  in  the 
deposition,  (y)  yet  it  is  not  evidence  that  the  deed  itself  was  an  act  of  bank- 
ruptcy. 

The  whole  effect,  indeed,  of  the  provision  of  the  statute  is  only  to  make  the 
depositions  evidence,  not  to  declare  the  fact  of  the  bankruptcy  to  have  been 
proved,  for  this  must  be  as  strictly  made  out  by  the  depositions^  as  it  would  be 
required  to  be  done  by  witnesses,  (z)  If  the  facts,  therefore,  stated  in  the 
depositions  are  sufficient  of  themselves  to  sustain  the  bankruptcy,  no  farther 
proof  is  necessary ;  (a)  but  they  may  be  always  objected  to  for  not  proving  the 
subject-matter  to  whicn  they  apply.  Thus,  if  the  deposition  of  the  petitioning 
creditor  state  only  that  the  debt  was  due  to  him  at  and  before  the  time  of  mng 
forth  the  commission^  not  showing  that  it  existed  at  the  time  of  the  act  of 
bankruptcy,  this  would  be  defective  proof  of  the  petitioning  creditor's  debL  [b) 
So,  upon  a  commission  sued  out  against  the  drawer  of  a  bill  of  exchange,  if 
the  deposition  does  not  state  presentment  and  notice,  there  will  not  be  sufficient 
evidence  of  the  debt  (c)  And  again,  where  the  deposition  of  the  witness  to 
prove  the  act  of  bankruptcy  stated  that  the  party  absented  himself  on  a  certain 
day,  and  that  he  had  declared  to  the  deponent  that  his  motive  was  to  avoid  his 
creditors,  but  not  stating  the  time  when  this  declaration  of  the  bankrupt  was 
made ;  this  was  ruled  not  to  be  sufficient  proof  of  an  act  of  bankruptcy,  {d) 

In  every  case,  however,  where  the  depositions  turn  out  to  be  insufficient 
proof  of  any  of  the  requisites  to  support  the  commission,  the  assignees  will  not 


(0  1  Deacon,  777.  (u)  Had. 

X)  (dkaife  T.  Howaid,  3  B.  &  O.  660.  (y)  Kay  v.  Stead,  2  Star.  300. 

>)  Rawwm  ▼.  Haigh,  1  Car.  80.  (a)  Per  Abbott,  G.  J.,  8  B.  &  C.  660. 

(b)  Clarke  ▼.  Askew,  1  Star.  458 ;  and  lee  Lawton  ▼.  Robinsoo,  ibid.  456. 
(e)  Cooper  v.  Machin,  1  Biog.  426.  (d)  Manh  v.  Meager,  1  Star.  363. 
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be  prevented  fiom  establishing  these  facts  by  other  evidence,  (e)  And  it  is  to 
be  remarked,  that  where  the  defendants  to  a  suit  brought  by  the  assignees  of 
a  bankrupt,  or  any  of  them,  are  infants,  they  will  be  entided  to  dispute  the 
validity  of  the  baxdunptcy,  without  giving  *the  notice  required  by  p  ^g^  -i 
the  Act     This  was  decided  by  Sir  J.  Leach,  V.  C,  in  the  case  ^  -^ 

of  BeB  V.  T^titney,  (/)  in  which  a  bill  was  filed  by  the  assignees  of  a  bank- 
rupt to  set  aside  a  settlement  which  had  been  made  by  the  bankrupt  upon  his 
wife  and  children.  There  was  no  other  evidence  of  the  bankruptcy  but  the 
commission,  which  the  counsel  for  the  plaintiff  insisted  was  sufficient  under 
the  9  Geo.  3,  c  121,  s.  11,  but  the  Vice  Chancellor  held,  that  as  there  were 
infant  defendants  he  would  not  bind  them,  by  the  want  of  the  notice  required 
by  the  Act ;  and  directed  an  inquiry  before  the  Master,  whether  a  commission 
had  been  duly  issued  against  the  bankrupt 
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OF   PERSONS  WHO  ARS   DISQUALIFIED  FROM  SUING  ALONE. 

Sect.  I. — Of  Infants* 

m 

Ws  come  now  to  the  consideration  of  those  disqualifications  which  only 
incapacitate  a  person  firom  maintaining  a  suit  alone,  but  do  not  prevent  his  suing 
in  equity,  provided  his  suit  be  supported  by  another  person.  Such  disqualifi- 
cations arise  from  infancy^  idiotcjf^  lunacy  or  imbemity  of  mindj  and  ^mar' 
riage.  With  respect  to  mfants,  idiots,  lunatics,  and  persons  of  weak  minds, 
the  law  considers  that  by  reason  of  the  immaturity  or  imbecility  of  their  intel- 
lects, they  are  incapable  of  asserting  or  protecting  their  own  rights,  or  of 
forming  a  judgment  as  to  the  necessity  of  applying  for  protection  or  redress  to 
the  tribunals  of  the  country ;  it  therefore  requires  that  whenever  it  is  necessary 
that  application  should  be  made  on  their  behalf  to  a  court  of  justice,  such 
application  should  be  supported  by  some  person  who  may  be  responsible  to  the 
Court  that  the  suit  has  not  been  wantonly  or  improperly  instituted.  With  re- 
spect to  married  women,  their  incapacity  does  not  arise  from  want  of  reason,  (a) 
but  from  the  circumstance  that  by  the  law  of  this  country  the  property  of  all 
women  in  a  state  of  coverture  vests  in  the  husband,  the  consequence  of  which 
role  is,  that  no  suit  can  be  msdntained  by  the  wife  without  her  husband  being 
joined  as  a  co-plaintiff  with  her.  In  those  cases,  however,  in  which  by  the 
peculiar  doctrines  of  a  Court  of  Equity  she  is  considered  entitled  to  property 
separate  and  distinct  from  her  husband,  if  it  should  so  occur  that  her  interests 
are  in  opposition  to  those  of  her  husband,  Courts  of  Equity  will  permit  her  to 
sue  in  her  own  name,  but  then  some  person  must  be  joined  with  her  in  the 
suit,  who  may  be  responsible  for  the  costs  of  the  proceedings,  *in  p  ^o  n 
case  it  should  appear  that  the  suit  has  been  improperly  instituted  or  *-  -^ 

conducted. 

(e)  Clarke  ▼.  AAew,  1  Star.  468.  (/)  4  Mad.  872. 

(a)  Co.  Litt.  346,  t.  &  b. 
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In  the  present  section,  the  attention  of  the  reader  will  be  directed  to  the  pecu- 
liarities in  the  practice  of  the  Court,  arising  from  the  circumstance  of  the 
party,  or  one  of  the  parties  suing  being  an  infant. 

The  laws  and  customs  of  every  country  have  fixed  upon  particular  periods 
at  which  persons  are  presumed  to  be  capable  of  acting  with  reason  and  discre- 
tion. According  to  the  law  of  this  country,  a  person  is  styled  an  infant  until 
he  attains  the  age  of  21  years,  which  is  termed  his  full  age.  {h) 

An  infant  attains  his  full  age  on  the  completion  of  the  day  which  precedes 
the  twenty-first  anniversary  of  his  birth ;  bu^  as  the  law  will  make  no  fraction 
of  a  day,  he  may  do  any  act  which  he  is  entitled  to  do  at  full  age,  during  any 
part  of  such  day.  Thus  it  has  been  adjudged,  that  if  one  is  born  on  the  Ist  of 
February,  at  11  at  night,  and  on  the  last  day  of  January,  in  the  21st  year  of 
his  age,  at  one  of  the  clock  in  the  morning,  he  makes  his  will  of  lands  and 
dies,  it  is  a  good  will,  for  he  was  then  of  full  age.  (c) 

Although  for  many  purposes  an  infant  is  under  certain  legal  incapacities  and 
disabilities,  there  is  no  doubt  that  a  suit  may  be  sustained  in  any  Court,  either 
of  Law  or  of  Equity,  for  the  assertion  of  his  rights  or  for  the  security  of  his  pro- 
perty, and  for  this  purpose  a  child  has  been  considered  to  have  commenced  his 
existence  as  soon  as  it  is  conceived  in  the  womb.  Under  such  circumstances 
it  is  termed  in  law  an  infant  en  ventre  sa  merej  and  a  suit  may  be  sustained  on 
its  behalf,  and  tlie  Court  will,  upon  application  in  such  suit,  grant  an  injunction 
to  restrain  waste  from  being  committed  on  his  property,  (d) 

In  Robinson  v.  Litton^  \e)  Lord  Hardwicke  seems  to  have  considered  that 
the  point  that  a  Court  of  Equity  would  grant  an  injunction  to  stay  waste  at  the 
suit  of  an  infant  en  ventre  sa  mere^  though  it  had  often  been  said  arguendo^ 
r  *94  1  ^^^  never  been  decided ;  but  it  seems  that,  though  Lord  Hardwicke 
^  -^  was  not  *aware  of  the  circumstance,  such  an  injunction  was  actu- 

ally granted  by  Lord  Keeper  Bridgman.  (/) 

But  although  an  infant  may  maintain  a  suit  for  the  assertion  of  his  rights, 
he  can  do  nothing  which  can  bind  himself  to  the  performance  of  any  act,  and 
therefore,  where  from  the  nature  of  the  demand  made  by  the  infant  it  would 
follow  that  if  the  relief  sought  were  granted,  the  rules  of  mutuality  would 
require  something  to  be  done  on  his  part,  such  a  suit  cannot  be  maintained. 
Thus  it  has  been  held,  that  an  infant  cannot  sustain  a  suit  for  the  specific  per- 
formance of  a  contract,  because  in  such  cases  it  is  a  general  principle  of  Courts 
of  Equity  to  interpose  only  where  the  remedy  is  mutual,  and  if  a  decree  were 
to  be  made  for  a  specific  performance,  as  prayed  on  the  part  of  the  infant, 
there  would  be  no  power  in  the  Court  to  compel  him  to  perform  it  on  his  part, 
either  by  paying  the  money  or  executing  a  conveyance,  (g) 

Although  an  infant,  as  we  have  seen,  in  general  is  capable  of  maintaining  a 
suit,  yet  on  account  of  his  supposed  want  of  discretion,  and  his  inability  to 
bind  himself  and  make  himself  liable  to  the  costs,  he  is  incapable  of  doing  so 
without  the  assistance  of  some  other  person  who  may  be  responsible  to  the 
Court  for  the  propriety  of  the  suit  in  its  institution  and  progress.  Such  per- 
son is  called  the  next  friend  of  the  infant,  and  if  a  bill  is  filed  on  behalf  of  an 
infant  without  a  next  friend,  the  defendant  may  move  to  have  it  dismissed  with 
costs,  to  be  paid  by  the  solicitor.  In  a  case  however,  where  a  bill  was  filed 
by  the  plaintifif  as  an  adult,  and  it  was  afterwards  discovered  that  he  was  an 
infant  at  the  time  of  filing  the  bill,  and  still  continued  so ;  whereupon  the 


(b)  Jaoob'i  Law  Diet.  tit.  Infant 

(c)  Anon.  Salk.  44,  Sir  R.  Howard's  case,  ibid.  266. 
(if)  Musgrave  v.  Parry,  2  Vem.  710. 

(e)  Robinson  v.  Litton,  3  Atk.  209;  Wallis  t.  Hodson,  2  Atk.  117. 

(/)  Luttrel's  case,  cited  Prac  Ch.  50.     (g)  Flight  ▼.  Bolland,  4  Russ.  298. 
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defendant  moved  that  the  bill  might  be  dismissed,  with  costs  to  be  paid  by  the 
plaintiflTs  solicitor,  the  Vice  Chancellor  made  an  order  that  the  plaintiff  should 
be  at  liberty  to  amend  his  bill,  by  inserting  a  next  friend.  (Ji) 

When  an  infant  claims  a  right  or  suffers  an  injury  on  account  of  which  it  is 
necessary  to  resort  to  the  extraordinary  jurisdiction  of  the  Court  of  Chancery, 
his  nearest  relation  is  supposed  to  be  the  person  who  will  take  him  under  his 
protection,  and  institute  a  suit  to  assert  his  rights  or  to  vindicate  r-  ^q^  -^ 
his  'wrongs;  and  it  is  for  this  reason  that  the  person  who  insti-  ^  -J 

tales  a  suit  on  behalf  of  an  infant  is  termed  his  next  friend.  But  as  it  fre- 
quently happens  that  the  nearest  relation  of  the  infant  himself  withholds  the 
right,  or  does  the  injury,  or  at  least  neglects  to  give  that  protection  to  the  infant 
which  his  consanguinity  or  aflinity  calls  upon  him  to  give,  the  Court,  in  favour 
of  infants,  will  permit  any  person  to  institute  suits  on  their  behalf,  (t)  and  who- 
ever thus  acts  the  part  which  the  nearest  relation  ought  to  take,  is  also  styled 
the  next  friend  of  the  infant,  and  is  named  as  such  in  the  bill,  (k)  And  it  is 
to  be  observed,  that  although  an  infant  has  a  guardian  assigned  him  by  the 
Court,  01  appointed  by  will,  yet  where  he  is  plaintiff,  the  course  is  not  to  call 
the  guardian  by  that  name,  but  to  call  him  the  next  friend,  &c.  But  where  the 
infant  is  defendant  the  guardian  is  so  called  ;  and  if  the  guardian  be  so  called 
where  the  infant  is  plaintiff,  it  is  no  cause  of  demurrer.  (/) 

As  any  person  may  institute  a  suit  on  behalf  of  an  infant,  it  frequently 
occurs  that  two  or  more  suits  are  instituted  in  his  name,  by  different  persons, 
each  acting  as  his  next  friend  ;  in  such  cases  the  Court  will  direct  an  inquiry 
to  be  made  by  one  of  the  Masters,  as  to  which  suit  is  most  for  his  benefit;  and 
when  that  point  is  ascertained,  will  stay  the  proceedings  in  the  other  suit  |  (m) 
and  it  is  a  motion  of  course  that  such  a  reference  should  be  made,  (n)  As 
some  check,  however,  to  the  general  licence  to  institute  a  suit  on  behalf  of  an 
infant,  the  Court  will,  if  it  is  represented  that  a  suit  preferred  in  his  name  is 
not  for  his  benefit,  direct  an  inquiry  to  be  made  in  a  similar  manner ;  and  if, 
upon  such  inquiry,  the  Master  reports  that  the  suit  is  not  for  the  benefit  of  the 
infant,  the  proceedings  will  be  stayed,  (o)  Thus,  where  a '  bill  was  filed  on 
behalf  of  infants  against  their  mother,  for  an  account  of  the  personal  estate  of 
their  father,  and  several  of  the  relations  of  the  infants  by  the  father*s  side, 
together  with  some  of  their  relations  by  the  mother's  side  nearer  than  the  pro- 
chein  aray^  made  an  affidavit  that  due  care  was  taken  of  the  infants,  and  of  the 
estate,  with  which  they  were  well  satisfied,  and  that  they  believed  the  suit  was 
instituted  rather  *out  of  a  pique  than  any  real  concern  for  the  r-  ^^^^  -^ 
infiints*    benefit      The   Master  of  the   Rolls,   upon  a  petition,  ^  -* 

ordered  that  it  should  be  referred  to  the  Master  to  certify  whether  the  suit  was 
brought  for  the  benefit  of  the  infant  plaintiffs,  and  whether  it  was  proper  that 
the  same  should  be  prosecuted  or  not  The  defendant  to  procure  the  report 
within  a  month,  {p) 

In  pursuance  of  the  above  order,  the  Master  made  his  report,  stating  the 
facts  as  above ;  and  that  he  did  not  conceive  that  the  suit  as  then  brought  was 
for  the  benefit  of  the  infants,  or  proper,  to  be  prosecuted;  but  that  he  thought, 
if  a  proper  bill  were  brought  by  a  proper  prochein  amv^  with  a  real  intention 
lo  secure  the  estate  of  the  infants,  it  might  be  for  their  benefit  that  such  suit 
sboold  be  prosecuted.     In  the  meantime,  the  agents  of  the  defendant  perceiving 


(A)  Ibid. 

(Q  AoJrawi  ▼.  Cradocky  Prec.  in  Cha.  376;  Anon.  1  Atkjna,  570. 

Ik)  Lord  Red.  20.  (/)  Toth.  9 ;  Prac.  Reg.  244. 

(m)  Lord  Red.  21.  (n)  Per  Ld.  Eldon,  7  Dec.  1816,  M8S. 

(o)  Locd  Red.  21. 

(p)  Da  Coito  V.  Da  Coeta,  3  P.  Wms.  140. 
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the  opinion  of  the  Master,  filed  a  new  bill  in  the  infants*  name  by  another /micAeui 
amy,  for  an  account  of  the  infants'  estate,  in  order  to  improve  it,  and  moved  the 
Lord  Chancellor  that  the  former  bill  might  be  dismissed,  with  costs  to  be  paid  by 
the  prochein  amy;  which  order  the  Lord  Chancellor  (King)  made^  observing,  that 
the  report  of  the  Master  not  being  excepted  to,  must  be  taken  to  be  true ;  and 
that  since  such  report  certified  that  it  was  not  proper  the  suit  should  be  prose- 
cuted, not  being  for  the  infants'  benefit,  he  would  not  suffer  any  further  pro- 
ceedings upon  it,  at  least  as  yet.  With  respect  to  the  second  suit  he  said,  that 
seeing  the  Master  had  reported  that  a  suit  might  be  brought  for  the  benefit  of 
the  infants,  and  it  did  not  then  appear  whether  the  last  bill  came  within  that 
description,  all  he  should  do  would  be  to  prevent  the  parties  from  proceeding  in 
both  bills,  which  would  be  vexatious.  He  therefore  ordered  all  the  proceedings 
to  be  stayed  in  the  first  bill,  in  disfavour  of  which  the  Master  had  reported,  (q) 

In  a  more  recent  case,  before  Sir  J.  Leach,  V.  C,  where  a  suit  was  insti- 
tuted on  behalf  of  infants,  and  the  next  friend  was  a  solicitor  wholly  uncon- 
nected with  the  family,  it  was,  on  the  motion  of  the  defendant,  who  was  the 
r  *Q'r  1  Recounting  party,  referred  to  the  Master  to  inquire  whether  it  would 
L  -^  be  for  the  ^benefit  of  the  infants  that  the  suit  should  be  prosecuted, 

the  defendant  undertaking  to  render  to  the  Master,  upon  affidavit,  the  accounts 
prayed  by  the  bill,  (r)  And  in  a  late  case  before  Lord  Brougham,  where  an 
application  was  maae,  on  behalf  of  the,  defendants,  that  the  next  friend  of  the 
infant  plaintiff  might  be  restrained  from  further  proceeding  with  the  suit,  and 
for  a  reference  to  the  Master  to  appoint  a  new  next  friend  to  conduct  it  in  his 
stead  I  which  application  was  supported  by  strong  affidavits,  to  show  that  the 
suit  had  in  fact  been  instituted  from  improper  motives,  for  the  purpose  of  bene- 
fiting the  solicitor,  at  whose  request  the  person  named  as  next  friend,  (who  was 
a  stranger  to  the  family,  and  had  lately  held  the  situation  of  farm  servant  or 
bailiff  at  monthly  wages,)  had  consented  to  ^ct  as  such,  his  Lordship  directed 
the  Master  to  inquire  not  only  whether  the  suit  was  for  the  benefit  of  the 
defendant,  but  whether  the  next  friend  was  a  fit  and  proper  person  to  be  con- 
tinued in  that  character.  The  Master  was  also  directed  to  inquire  who  would 
be  the  proper  person  to  conduct  the  suit,  in  case  the  next  friend  was  removed, 
and  to  report  special  circumstances,  (s) 

No  such  references,  however,  as  those  last  mentioned.,  will  be  ordered  at  the 
instigation  of  the  next  friend  himself,  because  the  Court  considers,  that  in 
commencing  a  suit,  the  next  friend  undertakes  on  his  own  part  that  the  suit, 
he  has  so  commenced,  is  for  the  benefit  of  the  infant  (/) 

This  rule,  nevertheless,  applies  only  to  cases  where  an  application  is  made  for 
such  a  reference  in  tlie  cause  itself  $  if  there  is  another  cause  pending  by  which 
the  infant's  property  is  subject  to  the  control  and  disposition  of  the  Court,  such 
a  reference  is  not  only  permitted,  but  is  highly  proper,  when  fairly  and  bond  fidit 
made,  and  may  have  the  effect  of  entitling  the  next  friend  to  repayment  of  his 
costs  out  of  the  infant's  estate,  even  though  the  suit  should  turn  out  unfortunate, 
and  the  bill  be  dismissed  with  exists,  (u) 

It  is  to  be  observed  that  reports  made  upon  references  of  this  description 
r  *98  1  ^^°^^  ^®  excepted  to ;  thus  in  a  case  where  it  had  *been  referred 
^  -'  to  a  Master  to  see  whether  a  suit  instituted  on  behalf  of  infants  by 

^prochein  amy  was  necessary,  with  liberty  to  the  Master  to  state  special  cir- 
cumstances, &C.,  and  the  Master  by  his  report  stated  several  circumstances,  and 
certified  the  suit  to  be  unnecessary ;  upon  a  motion  to  confirm  the  report,  and 


i: 


q)  lUd.  141,  142.  (r)  Richardson  ▼.  MiUer,  1  Sim.  133. 

•)  Nalder  v.  Hawkins,  3  M.  &  K.  343. 
(/)  Jones  ▼.  Powell,  S  Mer.  141.  (u)  Vide  Taner  ▼.  I?ie,  2  Ves.  466. 
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dismiss  the  bill,  the  counsel  for  the  next  friend  entered  into  observations  on  the 
evidence  before  the  Master,  and  it  was  at  first  doubted  whether  this  would  not 
be  a  more  proper  subject  for  exceptions  to  the  report,  but  the  registrar,  Mr. 
Dickens,  being  consulted,  declared  it  to  be  the  practice  of  the  Court  not  to 
except  to  reports  of  this  kind  (which  where  in  the  nature  of  cases  for  the 
opinion  of  the  Court,)  but  to  object  to  them  on  the  motion  to  confirm.  {uA 

In  the  same  case  the  counsel  for  the  prochein  amy  alleged  that  the  suit  had 
been  instituted  by  the  solicitor  entirely,  without  his  privity  or  consent ;  in  con- 
firmation of  which  a  written  acknowledgment  by  the  solicitor  was  produced, 
whereby  he  avowed  having  instituted  the  suit  without  the  privity  of  the  prochein 
mny^  and  the  counsel  for  the  prochein  amy  had  no  instructions  to  resist  the 
motion  any  further  than  to  pray  that  the  solicitor  might  be  directed  to  pay  the 
costs  ;  but  the  Lord  Chancellor  was  of  opinion,  that  in  the  then  stage  of  the 
business,  the  Court  could  not  take  notice  of  the  question  as  between  ihe  prochein 
amy  and  the  solicitor,  but  must  take  it  to  be  the  act  of  the  prochein  amy^  who 
oo^t  to  make  a  direct  application  against  the  solicitor  if  he  Aiad  acted  impro- 
periy.  iz) 

If  an  mfant  is  made  a  co-plaintifif  with  others  in  a  bill,  and  it  appears  that  it 
will  be  more  for  his  benefit  that  he  should  be  made  a  defendant,  an  order  to 
strike  his  name  out  as  plaintiff,  and  to  make  him  a  defendant,  may  be  obtained 
upon  motion ;  (v)  and  it  is  to  be  observed,  that  an  infant  heir-at-law,  against 
whose  estate  a  charge  is  sought  to  be  raised,  ought  to  be  made  a  defendant,  and 
not  a  plaintiff,  although  he  is  interested  in  the  charge  when  raised ;  and  that 
where  an  infant  heir  had,  under  such  circumstances,  been  made  a  co-plaintiff. 
Lord  Redesdale  ordered  the  cause  to  stand  over,  with  liberty  for  the  plaintiffs 
to  amend,  by  making  the  heir-at-law  a  defendant  instead  of  *plain-  ^  ^g  ^ 
tifll^  and  thereupon  to  prove  the  settlement  anew  against  him  as  a  L  J 

defendanu  {z)  The  reason  given  by  the  reporter  for  this  practice  is,  because  an 
infant  defendant,  where  his  inheritance  is  concerned,  has  in  general  a  day  given 
him  after  attaining  twenty-one,  to  show  cause,  if  he  can,  against  the  decree,  (a) 
and  is  in  some  other  respects  privileged  beyond  an  adult  $  but  an  infant  plaintiff 
has  no  sach  privilege,  and  is  as  much  bound  as  one  of  full  age.  This  was 
decided  in  Ijord  Brook  v.  Lord  Hertford^  (b)  in  which  an  objection  was  taken 
because  the  will  under  which  the  infant  plaintiff  claimed  had  not  been  proved, 
and  the  Court  held  that  it  was  not  material ;  for  an  infant  when  plaintiff  is  as 
much  bound,  and  as  little  privil^d,  as  one  of  full  age.  In  this  respect  Courts 
of  Elquity  only  follow  the  rule  of  law,  where  it  is  hdd  that  an  infant  is  as  much 
bound  by  a  judgment  in  his  own  action  as  an  adult ;  and  upon  this  principle, 
where  a  former  decree  signed  and  enrolled  in  a  suit  where  an  infant  was  plaintiff, 
was  pleaded  to  a  new  bill  by  the  same  plaintiff  relative  to  the  same  matter,  the 
Court  held  that  the  plea  was  good,  (r) 

If,  however,  gross  laches  or  fraud  and  collusion  should  appear  on  the  part  of 
the  prochein  amy,  the  defendant  may  open  the  decree  by  a  new  bill,  as  much 
as  a  person  of  fuU  age.  ({/)  And  although  an  infant  is  in  general  bound  by  a 
decree  in  a  cause  in  which  he  himself  is  plaintiff,  yet  there  is  no  instance  of 
the  Court's  binding  the  inheritance  of  an  infant  by  any  discretionary  act  of  the 

(it)  Whittaker  t.  Marlar,  1  Cox,  285.         (x)  Ibid.  286. 

(y)  Tappen  ▼.  Norman,  1 1  Yes.  563. 

(z)  Planket  ▼.  Joioe,  2  Scho.  &  Lef.  159. 

(a)  By  1  Will.  4,  c  47,  •.  1 1,  the  privilege  of  an  infant  heir  or  deriiee  to  have  a  day 
to  sbow  caoM  against  a  decree  for  the  selling  the  estate  of  his  ancestor  or  devisor^  for  pay- 
■Kot  of  his  debtt,  U  taken  away. 

(6)  2  P.  Wms.  519.  (c)  Giegoiy  ▼.  Molenforth,  8  Atk.  626. 

(tT)  Bheffiekl  t.  Duchess  of  Buckinghamshire,  1  Atk.  628. 


60  PERSONS  DI8<inALIFIED  FROM  SUING  ALONE. 

Court.  As  to  personal  thin||;s,  such  as  the  compositioa  of  debts,  drc,  it  has 
been  done,  but  never  as  to  the  inheritance,  for  that  would  be  takinor  on  the  Court 
a  legislative  authority,  and  doing  that  which  is  properly  the  subject  of  a  private 
Act  of  Parliament,  (e)  According  to  this  doctrine,  in  Lord  Brook  v.  Lord 
Hertford^  above  referred  to,  which  was  the  case  of  a  bill  filed  by  an  infant 
plaintiff  for  a  partition  against  a  co-tenant  in  common,  although  the  Court 
decreed  a  partition,  it  would  not  direct  any  conveyance  to  be  made  until  the 
r  *100  1  infa'^t  *plaintifr  attained  twenty-one  ;  {/)  and  so  in  Taylor  v. 
L  J  Philips^  (g)  where  it  had  been  referred  to  the  Master  to  see  whether 

certain  proposals  which  had  been  made  as  to  the  surrender  of  a  copyhold  estate 
by  the  infant  plaintiff  were  reasonable,  and  for  the  infant's  benefit ;  and  the 
Master  reported  that  they  were  so,  the  Court,  nevertheless,  would  not  make 
the  order  for  the  surrender  without  inserting  the  words  '^without  prejudice  to 
the  plaintiff,  the  infant,  after  he  shall  attain  the  age  of  21  years."  (A) 

In  general,  however,  where  decrees  are  made  in  suits  by  infant  plaintiffs,  it 
is  not  usual  totfive  the  infant  a  day  to  show  cause  ;  and  in  Gregory  v.  Mole»- 
worth*  (t)  Lord  Hardwicke  observed,  that  he  knew  but  of  one  case  that  was  an 
exception,  viz :  that  of  Lady  Effingham  v.  Sir  John  Napier j  {j)  where  upon 
an  appeal  from  Lord  Macclesfield's  decide  with  regard  to  real  estate,  the  House 
of  Lords  gave  Sir  John  Napier  leave  to  show  cause,  when  he  came  of  age, 
against  his  own  decree.  It  is  observable,  however,  that  the  order  in  that  case 
was  made  under  very  peculiar  circumstances  :  a  bill  had  been  filed  on  behalf  of 
Sir  John  Napier,  an  infant,  by  his  prochein  amy  claiming  as  heir  in  tail  under  a 
settlement,  to  set  aside  a  post-nuptial  settlement  made  by  his  father  on  his  wife, 
Lady  Efiingham  Howard  ;  and  a  cross  bill  had  been  filed  by  Lady  Eilingham 
against  Sir  J.  Napier  and  the  trustees,  to  have  a  conveyance  made  to  her  and 
h^r  heirs  of  the  estates  comprised  in  the  settlement.  Both  cases  came  on  to 
be  heard  at  the  same  iime^  and  a  decree  was  made,  from  which  both  parties 
appealed,  and  the  order  made  by  the  House  of  Lords  was,  inter  alL  that  as  to 
so  much  of  the  decree  as  ordered  Sir  John  Napier's  bill  to  be  dismissed  so  far 
as  the  same  sought  to  set  aside  the  settlement,  the  same  should  be  affirmed, 
with  this  addition: — *^ Unless  Sir  John  should,  within  six  months  after  his 
attaining  his  age  of  twenty-one,  show  cause  to  the  Court  of  Chancery  to  the 
r  *10l  1  contrary.''  *It  was  also  ordered  that  the  trustees  should  convey 
L  ^  the  estates  in  the  settlement  to  Lady  Effingham  and  her  heirs, 

unless  Sir  J.  Napier  should,  on  attaining  twenty -one,  show  good  cause  to  the 
contrary  to  the  Court  of  Chancery.  Now,  it  is  to  be  observed,  that  the  relief 
granted  by  the  latter  part  of  the  order  was  the  relief  prayed  by  Lady  Effing- 
ham's cross  bill,  and  must  have  been  made  in  consequence  of  that  suit  ;  it  was 
therefore  perfecdy  regular  in  that  part  of  the  decree  to  give  Sir  J.  Napier, 
who  was  a  defendant  in  the  suit,  a  day  to  show  cause  against  it ;  and  such  being 
the  case,  it  would  have  been  very  absurd  not  to  have  given  him  an  opportunity 
of  showing  cause  against  that  part  of  the  decree  which  dismissed  his  own  bill. 


(c)  Taylor  v.  Philips,  2  Ve«.  23. 

(/)  Where  decrees  are  made  for  partitions,  and  some  of  the  parties  are  infants  and  othcn 
adult,  the  practice  now  is,  not  to  direct  the  mutual  conveyances  to  be  executed  by  any  of  the 
parties  till  all  the  infanta  shall  have  become  of  age,  and  have  had  an  opportunity  of  showing 
cause  against  the  decree ;  and  in  the  meantime  the  decree  only  extends  to  make  the  partitioik, 
give  possession  and  order  enjoyment  accordingly,  till  efiectual  conveyances  can  be  made. 
Vide,  the  decree  in  Agar  v.  Fair&x,  17  Yes.  545,  654 ;  Attorney  General  ▼.  Hamilton.  1 
Mad.  214. 

{g)  %  Ves.  23.  (A)  Belt.  Supp.  to  Vcsey,  259. 

(e)  3  Atk.  626. 

(/)  2  P.  Wms.  401 ;  3  Bro.  P.  C.  340 ;  Mos.  67. 
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Vf  which  he  sought  to  impeach  the  settlement,  as  by  so  doing  the  Court  would 
ia  one  part  of  the  decree  have  given  him  an  opportunity  of  controverting  it, 
which,  by  other  parts  of  the  decree,  they  would  have  deprived  him  of.  The 
resntt  of  the  case  of  Lady  Effingham  v.  Napier^  was,  that  when  Sir  John 
Napier  came  of  age  he  preferred  a  petition,  supported  by  affidavits  to  the  Lord 
Chancellor,  for  liberty  to  file  a  new  bilK  or  to  amend  his  former  bill,  and  also  to 
amend  his  answer  to  the  cross  bill,  on  the  ground  that  the  causes  had  been 
neady  mismanaged  by  his  solicitor,  upon  which  the  Lord  Chancellor  ^Lord 
Aing)  having  called  to  his  assistance  the  Master  of  the  Rolls  (Sir  Joseph  Jekyll,) 
oidcred  that  Sir  John  Napier  should  be  at  liberty  to  amend  his  answer  in  the 
crais  suit,  or  to  pot  in  a  new  one,  and  should  have  time  till  the  first  day  of  next 
Term ;  but  as  no  precedent  appeared  for  amending  a  bill  af\er  the  same  had 
been  dismissed  upon  the  merits,  that  part  of  the  petition  was  refused,  but  liberty 
was  given  him  to  rehear  both  the  causes,  which  were  ordered  to  stand  over  till 
after  the  time  for  amending  the  answer,  or  putting  in  a  new  answer  had  ex- 
pired, {k) 

When  a  day  is  given  to  an  infant  plaintiff  to  show  cause  against  a  decree 
afker  he  comes  of  ase,  the  proper  course  appears  to  be  to  have  the  cause  reheard, 
for  which  purpose  he  must,  within  the  period  appointed,  present  a  petition  of 
lehearing.  (I) 

Though  an  infant  is,  in  ordinary  cases,  bound  by  the  eflfect  *of  ^  ^.^^  i 
any  suit  or  proceedings  instituted  on  his  behalf,  and  for  his  benefit,  ^  ^ 

yet  if  there  has  been  any  mistake  in  the  form  of  such  suit,  or  of  the  proceedings 
vmler  it,  or  in  the  conaoct  of  them,  the  Court  will,  upon  application,  permit 
•odi  mistake  to  be  rectified 

Thus,  an  infant  plaintiff  may  have  a  decree  upon  any  matter  arising  from  the 
stale  of  his  case,  though  he  has  not  particularly  mentioned  and  insisted  upon  it, 
and  prayed  it  by  his  bill ;  and  accordingly  where  a  bill  was  filed  on  behalf  of  an 
in&nt,  claiming,  as  eldest  son  of  his  grandfather's  heir-at-law,  the  benefit  and 
possession  of  an  estate,  and  to  have  an  account  of  the  rents,  profits,  &c.,  and 
for  genera]  relief;  and,  upon  the  hearing,  an  issue  was  directed  to  try  whether 
bis  father  was  legitimate,  which  the  jury  found  he  was  not ;  so  that  the  plain- 
tifTs  claim  as  heir-at-law  was  defeated ;  he  was  yet  allowed  to  set  up  a  claim 
to  part  of  the  estate,  to  which  it  appeared  that  he  was  entitled  under  certain 
|feeds  executed  by  his  grandfather,  but  which  claim  was  in  no  way  raised  or 
insisted  upon  by  his  bill,  although  the  Court  said  it  might  have  been  otherwise 
if  he  had  been  adult  (mj  And  where  the  persons  actmg  on  behalf  of  an  infant 
pbiotifi^  by  mistake  maice  submissions  or  offers  on  behalf  of  the  infant,  which 
the  infant  ought  not  to  have  been  called  upon  to  make,  the  Court  will  not  suffer 
^  infant  to  be  prejudiced.  Thus,  where  an  infant  plaintiff  had,  by  mistake, 
submitted  by  her  bill  to  pay  off  a  mortgage,  which  slie  was  not  liable  to  pay, 
the  Master  of  the  Rolls  said  he  roust  take  care  of  the  infant,  and  not  suffer  her 
to  be  caught  by  any  mistake  of  her  agent ;  and  therefore,  the  infant  was  allowed 
to  amend  her  bill,  on  paying  the  costs  of  the  day.  (n) 

In  general,  however,  in  matters  of  practice,  infants  as  well  as  adults,  are 
iMHmd  by  the  conduct  of  the  solicitor  acting  bonA  fide  in  their  behalf,  (o)  Thus, 
^^bere  in  a  case  of  pedigree,  the  solicitor  concerned  for  the  infant  concurred  in 
iie  use  of  aflldavits  before  the  Master  instead  of  interrogatories.  Sir  Thomas 
Plomer,  M.  R.,  held  that  the  infants  were  thereby  bound ;  and  although  the 

(i)  Moc  67 ;  3  P.  Wmt.  401 ;  8  Bn>.  P.  C.  340. 

(0  Prae.  Reg.  8SA. 

(«)  Supilioii  ▼.  Stapilton,  1  Atk.  6;  oufe  etiam  De  Manneville  ▼.  De  Manoeiille,  10 

(«)  Serto  V.  8t  Eloy,  2  P.  Wmt.  886.         (o)  TillotMMi  v.  Hargrava,  8  Mad.  404. 
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r  *103  1  ^^^^  ^^  °^^  ^'^  general  make  aiiy  ^decree  by  consent  where' 
^  -^  infants  are  concerned,  without  referring  it  to  a  Master  to  inquire 

whether  it  will  be  for  their  benefit ;  yet  when  once  a  decree  is  pronounced 
without  that  previous  step,  the  authority  of  it  is  the  same  as  if  it  had  been  refer- 
red to  the  Master,  and  he  had  made  a  report  that  it  would  be  for  their  advan- 
tage. So  an  order  for  maintenance,  though  not  usually  made  without  reference 
to  a  Master,  yet  if  made  without,  will  be  equally  binding,  {q) 

It  seems  to  have  been  the  opinion  of  Lord  Eldon,  that  facts  could  not  be 
stated  in  a  case  for  the  opinion  of  a  Court  of  Law  so  as  to  bind  infants,  (a) 

It  has  been  before  stated,  that  any  person,  who  may  be  willing  to  undertake 
the  office,  may  be  the  prochein  amy  of  an  infant  $  and  it  seems  that  even  a 
person  who  has  been  outlawed  in  a  civil  acUon  may  fill  that  character,  (r) 
although  a  prochein  amy  cannot,  as  we  have  seen,  sue  mformd  pauperit,  («) 

It  is  stated  in  some  of  tlie  books  that  a  prochein  amy  must  be  a  retpontMt 
person^  if)  or  a  person  of  substance^  on  account  of  costs,  but  the  better  opinion 
seems  to  be,  that  it  is  not  necessary  that  he  should  be  so,  (u)  It  certainly 
does  not  appear  that  the  Court  has  ever  gone  to  the  extent  of  removing  the 
prochein  amy  of  an  infant,  or  of  stayinff  proceedings  in  the  suit,  on  the  mere 
ffround  of  his  supposed  poverty ;  and  Lord  Thurlow,  upon  an  application  for 
mat  purpose  being  made  to  him,  is  reported  to  have  said  that  he  doubted 
whether  a  next  friend  ought  to  be  dischaised  on  account  of  poverty  more  than 
a  principal.  ^^The  principle,'*  observes  nis  Lordship,  **upon  which  a  plain- 
tiff, if  poor,  would  not  be  deprived  of  the  opportunity  of  applying  to  the  Court 
for  justice,  is  similar  to  that  of  getting  a  next  friend  to  sue.  Suppose  an  infant 
had  a  father,  who  is  the  natural  friend,  to  sue  for  him,  would  the  Court  refuse 
to  hear  that  father.**  {x)  In  Sqtdrrell  v.  Squirrell  (y)  (which  seems  to  be  a 
report  of  the  same  case  as  that  above  referred  to,  though  it  is  somewhat  differ- 
r  *104  1  ^"^^  stated)  the  application  appears  to  have  been,  that  the  oroeAnit 
^  ^  amy  *8hould  give  security  to  answer  costs :  and  Lord  Thuriow, 

acting  upon  the  opinion  of  Mr.  Dickens  the  Registrar,  denied  the  motion.  It 
appears  to  have  been  aigued  at  the  bar,  in  that  case,  that  the  application  was 
analogous  to  a  motbn  that  a  plaintiff  out  of  the  jurisdiction  may  give  security  to 
answer  costs  |  but  in  answer  to  that  it  was  said  by  Mr.  Dickens,  whose  rea- 
sons appear  to  have  been  adopted  by  Lord  Thurlow,  that  **  the  order  which 
directs  security  to  be  given,  states  the  plaintiff  to  live  out  of  the  jurisdiction  of 
the  Court,  consequently  the  Court  cannot  enforce  a  duty ;  but  in  the  caae  before 
the  Court  it  is  not  supposed  that  a  prochein  amy  is  out  of  the  reach  of  the  pro- 
cess of  the  Court ;  therefore  the  defendant  has  a  double  remedy ;  he  may  attack 
and  hold  his  person,  and  also  sequester  what  property  he  may  iK>S8ess ;  the 
former  to  answer  the  contempt,  the  latter  ad  safUfaciemium. " 

It  is  certainly  stated  in  a  book  of  considerable  authority  upon  the  practioe  of 
the  Court  of  Chancery,  viz  :  the  Practical  Register,  (z)  that  where  a  suit  was 
by  prochein  amy  not  sufficient  to  answer  costs,  the  Court  ordered  that  aiioiher 
should  be  named ;  but  it  is  not  stated  whether  the  bill  was  filed  on  belialf  of  an 
infant,  or  of  a  married  women,  between  whose  cases  there  exists  in  this  respect 
a  very  important  distinction,  arising  from  the  circumstance  that  a  suit  on  behalf 
of  an  infant  may  be  filed  by  any  one  for  the  infant's  benefit,  whereas  the  suit  of 

(p)  Per  Lord  Thorlow,  Wall  ▼.  Rasbby,  1  Bro.  C.  C.  487. 

(q)  Hawkins  ▼.  Luscombe,  2  Swanat.  392. 

{rS  Gilb.  For.  Rem.  54.  (f)  Supra. 

(/)  Lord  Red.  21 ;  1  8tnu  708.  (u)  Davenport  t.  Davenport.  1  8.  A  a  101. 

Ix)  Anon.  1  Vea.  J.  409.  (y)  2  Dick.  766. 

Iz)  Ed.  Wyatt,  349. 
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%feme  covert  is  substantially  her  own  suit,  and  her  next  friend  is  selected  by 
lierself^  and  is  appointed  for  the  express  purpose  of  answering  the  costs,  which 
cannot  be  recovered  against  a  married  woman  by  any  process.  Upon  this 
gnmnd,  where  the  next  friend  of  a  feme  covert^  aAer  the  bill  had  been  filed, 
and  the  answer  put  in,  had  taken  the  benefit  of  the  Insolvent  Act,  but  was 
detained  in  prison,  and  had  applied  for  and  obtained  an  order  for  the  payment  of 
his  groats  by  the  husband,  the  Vice  Chancellor,  (Sir  J.  Leach)  although  he 
refused  a  motion  that  the  prochein  amy  might  be  removed  and  a  new  next  friend 
appointed  in  his  place,  because  the  application  was  informal,  said  that  the 
defendant  might  apply  to  stay  all  proceedings  in  the  cause  till  the  next  friend 
was  changed  and  security  wa§  given  for  the  costs ;  but  that  he  should  hesitate 
very  much  ^before  he  called  upon  the  next  friend  of  an  infant  ^  r  ntyt^K  -i 
give  security  for  costs,  (a)  L  J 

If  the  next  friend  of  an  infant  does  not  do  his  duty,  or  if  any  other  sufiicient 
groond  be  made  out,  the  Court  will  order  him  to  be  removed.  {p\  Thus, 
when  the  next  friend  will  not  proceed  with  the  cause,  the  Court  will  change 
him.  U) 

Ana  although  a  next  friend  may  not  have  been  actually  guilty  of  any  impropri- 
ety or  misconduct,  yet  if  he  is  connected  with  the  defendants  in  the  cause  in  such 
a  manner  as  to  render  it  improbable  that  the  interest  of  the  plaintiff  will  not  be 
properly  supported,  the  Court  will  remove  such  next  friend  and  appoint  another 
in  hia  place.  Thus,  where  it  appeared  by  the  affidavit  that  the  next  friend  was 
a  person  in  low  circumstances,  that  he  was  the  brother  of  the  plaintiff's  father, 
and  had  been  a  material  witness  for  him  in  a  cause  in  the  Ecclesiastical  Court,' 
in  which  the  father  had  endeavoured  to  set  aside  the  instrument  under  which  the 
plaintiffs  claimed ;  and  that  the  interests  of  the  father  and  of  the  infants  were 
directly  adverse  to  each  other,  the  Vice  Chancellor  made  an  order  to  remove 
him  (rom  being  the  next  friend  of  the  infants,  and  referred  it  to  the  Master  to 
appoint  a  proper  person  to  be  their  next  friend  in  his  place.  His  Honor,  also, 
aaid  that  if  it  could  be  tendered  to  him  by  affidavit,  that  a  man  of  substance, 
who  was  himself  wholly  unconnected  with  the  parties,  and  who  would  employ' 
a  solicitor  similarly  situated,  was  willing  to  undertake  the  office  of  next  friend, 
he  dboold  have  no  hesitation  in  making  the  order  immediately,  and  without  any 
refegeBce  to  the  Master,  (c/) 

In  the  same  case  it  appeared  that  the  solicitor  for  the  infants  acted  for  the 
fiather  also,  and  had  been  for  ten  years  his  confidential  solicitor;  and  the  Vice 
Cbaneellor  said,  that  although  he  was  warranted  by  high  authority  in  saying 
that  in  famQy  suits  it  was  proper  that  the  same  solicitor  should  be  employed  for 
d  parties;  yet  the  Court  will  watch  with  great  jealousy  a  solicitor  who  takes' 
Bpoo  himself  a  double  responsibility,  and  if  it  sees  a  chance  of  his  miscarrying, 
will  lake  *care  where  the  plaintiffs  are  infants,  that  he  shall  not  stand  r-  ^it^n  •^ 
in  that  relation  to  a  defendant  under  circumstances  of  very  adverse  ^  ^ 

intereat;  and,  upon  this  ground,  his  Honor  decided  that  the  solicitor  for  the 
firther  ought  not  to  continue  in  the  character  of  solicitor  of  the  next  friend,  {t) 

'  It  may  be  here  remarked,  that  the  prochein  amy  of  an  infant  cannot  be  per- 
mitted to  act  as  receiver  in  the  cause ;  and  that  where  an  application  was  made 
oo  behalf  of  infant  plaintiffs,  that  the  next  friend  might  be  at  liberty  to  go  before 
llie  Master,  and  propose  himself  to  be  the  receiver.  Sir  Thomas  Plumer,  Y.  C, 
refbsed  to  accede  to  the  motion,  although  it  was  consented  to,  observing  that 
it  was  the  duty  of  the  next  friend  to  wateh  the  accounts  and  conduct  of  the 


(a)  Peonington  v.  Alvin,  1  8.  &  8.  864.       (b)  RaMell  v.  Sharp,  1  Jac.  A  W.  482. 
(e)  Ward  ▼.  Waid,  8  Mer.  706.  (cQ  Peyton  v.  Bond,  1  Sim.  391. 

(e)  Pcjton  V.  Bond,  1  Sim.  392. 
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receiver,  to  be  a  control  over  him ;  and  that  the  two  characters  were  incompati- 
ble, and  could  not  be  united.  (/) 

If  the  next  friend  of  an  infant  takes  any  proceeding  in  the  cause  which  is 
incompatible  with  the  advancement  of  the  suit,  such  as  moving  to  discharge  an 
attachment  issued  by  the  solicitor  in  the  regular  progress  of  the  cause,  the 
Court  will  refer  it  to  the  Master  to  see  if  it  is  fit  that  such  next  friend  should 
continue  in  that  capacity  any  longer,  {g)  But  as  long  as  the  next  friend  con- 
tinues such  on  the  record,  he  is  considered  by  the  Court  as  responsible  for  the  con- 
duct of  the  cause,  and  for  this  reason  the  Master  of  the  Rolls,  (Sir  T.  Plumer) 
on  a  petition  being  presented  to  him  on  the  part  of  the  infant  plaintiff,  com- 
plaining of  great  delay  in  prosecuting  the  deciee^^refused  to  refer  it  to  the  Mas- 
ter to  inquire  into  the  cause  of  the  delay,  and  to  appoint  proper  persons  on 
behalf  of  the  infant  to  assist  in  taking  the  accounts,  saying  that  if  there  had 
been  misconduct,  he  would  assist  the  petitioner,  but  that  it  must  be  in  a  regular 
way.  {h) 

The  next  friend  of  an  infant  plaintiff  is  considered  as  so  far  interested  in  the 
event  of  the  suit,  that  neither  he  nor  his  wife  can  be  examined  as  a  witness,  (t) 
If  their  examination  is  necessary  for  the  purposes  of  justice,  his  name  must  be 
struck  out  of  the  bill,  and  that  of  another  person  substituted ;  which,  upon 
application,  will  be  permitted.  But  it  has  been  determined  that  in  such  case  {k) 
r  *107  1  ^^^  ^^^^  friend  who  retires  *must  give  security  for  the  costs  incur- 
L  -^  red  in  his  time.  (/}    In  the  case  of  Davenport  y.  Davenport^  {pi\ 

where  this  rule  was  recognized  and  acted  upon,  the  Vice  Chancellor  ordeiea 
that  the  new  next  friend  who  was  proposed  in  the  notice  of  motion  should  be 
substituted  in  the  room  of  the  one  to  be  withdrawn,  although  it  was  alleged 
that  he  was  in  indigent  circumstances,  and  an  inquiry  was  asked  for  as  to 
whether  he  was  a  proper  person  to  act  in  that  capacity  with  a  view  to  his  cir- 
cumstances, his  Honor  stating  as  his  reason  for  refusing  such  inquiry,  that  he 
would  be  at  liberty  to  file  a  new  bill  without  such  inquiry. 

In  Melting  v.  meiling  (n)  Sir  John  Leach,  V.  C,  refused  to  allow  another 
next  friend  to  be  substituted  for  the  one  who  had  up  to  that  time  conducted  the 
suit  in  that  capacity,  and  who  desired  to  withdraw  himself,  without  a  previous 
reference  to  the  Master,  to  inquire  whether  it  was  for  the  benefit  of  the  infant 
that  such  substitution  should  take  place,  with  liberty  to  state  special  circum- 
stances, *^as  it  might  be  Uiat  the  suit  was  improper,  or  had  been  improperly 
conducted ;  and  the  next  friend  was  not  thus  to  escape  from  costs  to  whidi  he 
might  be  liable." 

When  the  prochein  amy  of  an  infant  dies  pending  the  suit,  M  the  proper 
course  of  proceeding  appears  to  be  for  the  solicitor  of  the  plaintin  to  api^j  to 
the  Court  for  leave  to  appoint  a  new  prochein  amy  in  his  stead ;  and  after  such 
appointment  the  name  of  the  new  prochein  amy  should  be  made  use  of  in  all 
subsequent  proceedings,  where  the  former  one,  if  alive,  would  have  been 
named.  If  the  plaintiff's  solicitor  omits  to  take  this  step  within  a  reasonable 
time,  the  Court  will,  upon  motion  or  petition,  make  an  order  upon  the  plain- 
tiff's solicitor  to  name  a  new  prochein  amy  within  a  given  time,  and  that  on 
default,  it  may  be  referred  to  the  Master  to  appoint  a  next  friend.  An  order  of 
this  description  was  made  in  Lancaster  v.  Thornton^  (p)  on  the  authority  of  a 
like  order  by  Lord  Hardwicke,  {q)  and  the  precedent  nas  since  been  followed 


Rusael  ▼.  Sharp,  ubi  supra. 


(/}  Stone  V.  Wishart,  2  Mad.  64. 

(A)  Runel  ▼.  Sharp 

Ik)  Lord  Red.  31. 

(m)  1  8.  dt  S.  101. 

(o)  Gilb.  For.  Rem.  64. 

(q)  Lndolph  ▼.  Saxby,  ibid. 


(g)  Waid  T.  Waid,  8  Mer.  706. 

(A  Heed  w.  Head,  3  Atk.  611. 

(/)  WittB  T.  Campbell,  12  Yea.  493. 

(n)  4  Mad.  261. 

(p)  Amb.  898;  1  Dick.  846,  8.  C. 
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a  Leach,  in  Bracey  v.  Sandiford,  (r)    In  ihe  case  of  p    it\Mi    t 
r.   Thomiofu  Sir  'fhomas  Clarke,  M.  R.,  refused  to  L      *"»    J 


by  •Sir  John 
Lancaster  y. 

make  such  an  order  withoat  directing  an  attendance,  although  it  had  been  done  in 
the  case  before  Lord  Hard  wicke ;  and  it  is  to  be  observed,  that,  in  the  cases  cited, 
iheprochein  amy  died  after  the  decree;  but  from  a  case  mentioned  in  the  note 
to  the  report  of  Lancaster  v.  ThotfUon^  in  Ambler,  it  appears  that  a  like  order 
was  made  by  Sir  Thomas  Sewell,  where  the  prochein  amy  had  died  before  the 
decree.  («) 

Where  a  bOl  has  been  filed  in  the  name  of  an  infant,  his  coming  of  age  is  no 
abatement  of  the  suit  $  (/)  but  he  may  elect  whether  he  will  proceed  with  it  or  not 
If  he  goes  on  with  the  cause,  all  future  proceedings  may  be  carried  on  in  his 
own  name,  and  the  bill  need  not  be  amended  or  altered,  (u)  He  will  also  be 
liable  to  all  the  costs  of  the  suit,  in  the  same  manner  that  he  would  have  been 
had  he  been  of  age  when  the  bill  was  originally  filed,  (x)  If  he  chooses  to 
abandon  it,  he  may  move  to  dismiss  it  on  payment  of  costs  by  himself;  but  he 
cannot  compel  the  prochein  amy  to  pay  the  costs  unless  it  be  established  that 
the  bill  was  improperly  filed.  Thus,  where  an  infant,  on  attaining  twenty-one, 
moved  to  dismiss  a  bill  filed  on  his  behalf,  with  costs  to  be  paid  by  the  prochein 
amy^  the  Court  refused  to  make  the  order,  but  directed  the  bill  to  be  dis- 
miiKed  on  the  late  infant  plaintiff  giving  an  undertaking  to  pay  the  costs  of  the 
next  friend,  (y) 

If,  however,  the  next  friend  of  an  infant  should  die  during  the  minority  of 
the  plaintiff,  who,  afler  he  comes  of  age,  should  take  no  step  in  the  cause,  and 
the  defendant  should  bring  the  cause  on  again,  and  procure  the  bill  to  be  dis- 
missed ;  such  dismissal  must  be  without  costs,  because  the  pliaintiff  not  having 
been  liable  to  costs  during  his  infancy,  and  never  having  made  himself  respon- 
sible by  taking  any  step  in  the  cause  *afler  attaining  twenty- one,  p  *\(\q  i 
and  there  being  no  next  friend  to  be  responsible  for  them,  there  is  ^  ^ 

no  person  against  whom  the  Court  can  make  an  order  for  payment  of  costs. 
This  point  was  decided  by  Lord  King  in  T\irner  v.  T\tmef  (z)  upon  a 
xeheanng,  although,  on  the  former  hearing,  his  Lordship  was  of  a  different 
opinion,  (a) 

In  that  case  the  prochein  amy,  if  living,  would,  of  course,  have  been  liable 
to  the  payment  of  the  costs  to  the  defendant,  the  general  rule  being  that  the 
prochein  amy  shall  pay  the  defendant's  costs  of  dismissing  the  plaintifTs  bill  $ 
and  so  if  a  motion  is  made  on  behalf  of  an  infant  plaintiff  which  is  refused  with 
costs,  such  costs  must  be  paid  by  the  prochein  amy.  (b\  "" 

But  the  rule  that  a  prochein  amy  is  to  be  liable  to  tne  costs  of  dismissing  a 
bill,  or  of  an  unsuccessful  motion,  is  to  be  considered  only  with  reference  to 
his  situation  with  regard  to  the  defendant  in  the  cause.  For  the  Court  is 
extremely  anxious  to  encourage,  to  every  possible  extent,  whoever  will  stand 
forward  in  the  character  of  prochein  amy  on  behalf  of  infants,  (c)  and  will  there- 
fore, wherever  it  can  be  done,  allow  the  next  friend  the  costs  of  any  proceed- 
ing instituted  by  him  for  the  infant's  benefit,  out  of  the  infant's  estato,  provided 

(r)  3  Mad.  468. 

(«)  CouateM  of  Shelbame  v.  Ld.  Inchiqoin,  Amb.  398,  n. 

(0  Prac.  Reg.  225. 

(«)  Moor.  42;  Pibc.  Reg.  225;  1  Fowler,  E.  P.  421. 

(z)  Cowp.  B.  P. 

(y)  It  is  apprehended  that  the  Court  in  thia  instance  meant  that  the  infant  could  not  com- 
pel the  prochein  amy  to  pay  the  costs.  The  in&nt  not  being  answerable  for  the  costs,  was 
Dot  Injared  bj  the  tnstitntion  of  the  suit  The  prochein  amy^  therefore,  was  not  answera- 
ble to  the  in&nt,  bat  only  to  the  defendant      Beames  on  Costs,  1 1 1,  n.  15. 

(z)  1  8t».  708.  (a)  2  P.  Wms.  297. 

Ih)  Backley  ▼.  Buckeridge,  1  Dick,  895.       (c)  Whittaker  v.  Marlar,  I  Cox,  286. 
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he  appears  to  have  acted  bond  fide  for  the  benefit  of  the  infant  Therefore 
where  a  suit  was  instituted  on  behalf  of  an  infant,  in  which  there  was  a  decree 
made,  under  which  the  money  recovered  was  brought  into  Court,  and  put  out 
for  the  benefit  of  the  infant  plaintifiT,  and  the  defendant  was  ordered  to  pay  the 
costs,  but  ran  away ;  upon  a  motion  by  the  solicitor  of  the  plaintifif  (in  which 
the  father  who  was  the  prochein  amy,  and  very  poor  joined)  t}iat  his  costs 
might  be  paid  out  the  fund  in  Court,  lx}rd  King  granted  the  motion,  but  with 
some  reluctance,  (d)  And  in  another  case  when  a  supplemental  bill  had  beea 
filed  on  behalf  of  an  infant,  for  which  there  were  apparent  grounds,  but  which 
was  eventually  dismissed  as  against  one  of  the  defendants  with  costs,  which 
were  paid  by  the  receiver  in  the  original  cause ;  upon  a  petition  by  the  pr(h 
chein  amy  to  be  allowed  such  costs  out  of  the  infant's  estate  in  tlie  original 
r  ^110  1  <^^u8e.  Lord  *Hardivicke  made  the  order,  observing  that  the  next 
^  -^  friend  and  the  receiver  had  done  nothing  but  what  any  man  would 

do  in  his  own  case;  and  that  though  it  had  turned  out  unfortunately,  the  Court 
would  not  say  that  they  ought  to  bear  the  costs ;  as  if  they  were,  nobody 
would  undertaJLe  the  management  of  an  estate  for  an  infant  (e) 

It  is  to  be  observed,  that  in  the  above  case,  after  the  supplemental  bill  had 
been  filed,  and  the  answer  had  come  in,  an  application  had  been  made  on  the 
part  of  the  plaintifif  in  the  original  cause  to  refer  it  to  the  Master  to  inquire 
whether  it  was  for  the  benefit  of  the  infant  to  proceed  in  the  suit  upon  which 
the  Master  had  reported  that  it  wonld  be  for  the  benefit  of  the  infant  to  carry 
it  on  against  all  the  defendants;  and  that  in  pronouncing  his  judgment.  Lord 
Hardwicke  said  that  he  had  known  bills  to  establish  the  custom  of  manors,  in 
which  it  had  been  referred  to  the  Master  to  inquire  whether  it  was  for  the 
infant's  benefit  to  carry  it  on.  (/)  It  seems,  however,  from  the  case  of  Jonet 
V.  Powell^  (g)  before  referred  to,  that  applications  on  the  part  of  the  next  friend 
for  a  reference  to  the  Master  to  inquire  whether  a  suit  which  such  friend  has 
instituted  was  for  the  infant's  benefit,  cannot  be  made  in  the  suit,  respeeting 
which  the  reference  is  sought;  but  that  th^  prochein  amy  must  carry  it  on  at 
his  own  risk,  which  appears  to  be  a  proper  restraint  to  prevent  suits  of  this 
description  from  being  rashly  undertaken;  for  as  on  the  one  hand  the  prochein 
amy 9  in  case  a  fund  should  be  recovered  by  means  of  the  suit,  has,  through  his 
solicitor's  lien  for  his  costs  upon  that  fund,  (h)  an  adequate  protection  from 
losing  the  charge  he  may  have  been  put  to  by  means  of  the  suit,  so  the  risk 
which  he  runs  of  losing  those  costs,  in  case  the  suit  should  be  unsuccessfiily 
tends  to  make  persons  cautious  in  undertaking  proceedings  of  this  nature  on 
behalf  of  infants  without  having  very  good  reason  for  anticipating  a  successful 
result 

It  is  to  be  observed,  however,  that  although  the  Court  will  so  far  encourage 
persons  acting  fairly  or  bond  fide  to  institute  proceedings  on  behalf  of  infants, 
r  *1 11  n  ^^  ^^  protect  them  when  it  is  'possible  so  to  do  from  all  costs  and 
L  ^  expenses  which  they  may  incur  by  such  step,  a  protection  which 

it  will  not  sufifer  any  degree  of  mistake  or  mismaprehension  to  deprive  him 
of,  (i)  yet  if  it  should  turn  out  that  he  has  acted  from  improper  motives,  or 
merely  to  answer  the  purposes  of  spleen,  the  principle  which  guides  the  Court 
in  encouraging  an  honest  prochein  amy^  L  e.  the  anxiety  to  have  afifairs  of 
infants  properly  taken  care  of,  will  involve  a  dishonest  one  in  the  expenses  of 
his  own  proceeding,  {k)  And  so  if  it  should  appear  that  in  the  case  of  an 
infant,  due  diligence  has  not  been  exerted  to  acquire  a  proper  knowledge  of  the 


(d)  Staines  ▼.  Maddox,  Mos.  319. 
(/)  Ibid.  469. 

(A)  Suines  v.  Maddoz,  Mm.  319. 
(ft)  Ibid. 


(e)  Taner  ▼.  Ivie,  2  Yes.  466. 

(jr)  2  Mer.  141. 

(t)  Whittaker  v.  Mailar,  1  Cox,  S86. 
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frets  of  the  case,  and  the  bill  should  be  dismissed  or  an  order  discharged  upon 
frets,  which  though  not  known  when  the  bill  was  filed  or  the  motion  made, 
might  have  been  known  if  proper  inquiry  had  been  made,  the  next  friend  will 
not  be  allowed  the  costs  out  of  the  infant's  estate.  (/)  Thus  where  it  appeared 
that  a  writ  of  Ne  exeat  Regno  had  been  improperly  obtained  by  the  next  friend, 
on  motion  supported  by  the  affidavit  of  the  infant  plaintiff,  by  which  the  infant, 
who  was  of  the  age  of  eighteen  years,  swore  positively  to  facts,  which  it 
appeared  he  could  not  have  known  himself,  but  which  he  could  only  have  been 
told  by  other  persons,  the  Lord  Chancellor  fLord  Thurlow)  discharged  the 
order,  and  directed  that  the  prochein  amy  snould  pay  the  costs  of  obtain- 
ing it.  (m) 

There  appears  to  be  no  doubt  that  a  solicitor  conducting  a  cause  on  the  part 
of  an  infant,  has  the  same  lien  upon  the  money  recover^  in  the  suit  by  his 
means,  and  at  his  expense,  as  he  has  in  the  case  of  an  adult;  (n)  and  therefore 
if  the  suit  is  successful,  the  prochein  amy  is  in  general  secure  from  being  put 
to  any  charges  on  the  infant's  behalf.  But  it  seems  that  a  solicitor  who  obtains 
possession  of  papers,  as  prochein  amy^  has  not  any  Hen  upon  them  by  virtue 
of  snch  possession,  (o) 

It  is  said  that  where  a  legacy  is  given  to  an  infant,  the  testator  makes  it  neces- 
sary to  come  into  this  Court  for  directions  how  to  lay  it  out;  and  that  therefore 
such  an  application  ought  to  be  considered  as  an  incumbrance  on  the  estate ; 
and  that  the  *costs  must  be  paid  out  of  the  assets.  This  nile  was  p  ^^^ ,,,  -^ 
acted  upon  in  Whapham  v.  WingfieU^  [p)  by  Sir  W.  Grant,  who  L  ^^-^  J 
said  that  if  the  testator  wishes  to  prevent  the  costs  of  such  a  suit  from  coming 
out  of  his  estate,  he  ought  to  give  the  legacy  to  a  trustee  for  the  infant  {q)  His 
Honor,  however,  said  that  for  the  future  he  should  not  give  the  costs  in  such  a 
case,  for  since  the  late  Legacy  Act,  36  Geo.  3,  c  52,  s.  32,  the  executor  has 
nothing  to  do  but,  under  that  Act,  to  pay  the  legacy  into  court,  and  then  he  has 
done ;  and  the  infant,  when  he  comes  of  age,  may  petition  for  it.  Before  that 
Act  an  executor  could  not  safely  pay  an  infant's  legacy  without  a  decree. 

It  is  presumed  that  the  rule  above  laid  down  will  not  apply  so  as  to  prevent 
an  infant  legatee  from  receiving  his  costs,  in  case  he  is  obliged  to  file  a  bill  in 
consequence  of  the  executor's  omitting  to  avail  himself  of  the  Act  to  pay  the 
money  into  Court,  since  there  is  no  power  given  by  the  Act  by  which  the 
executor  can  be  compelled  to  pay  the  legacy  without  a  suit.  All  that  Sir  W. 
Grant's  dictum  can  mean  is,  that  the  exp^ense  of  the  suit  shall  not  be  thrown 
upon  the  residuary  estate. 

With  respect  to  the  right  of  the  next  friend  of  an  infant  to  receive  anything 
beyond  his  taxed  costs  out  of  a  general  fund,  in  order  to  reimburse  him  for  any 
extra  expense  he  may  have  been  put  to,  some  difference  of  opinion  appears  to 
have  existed  between  Lord  Eldon  and  Sir  W.  Grant.  In  Osborne  v.  Derme^fr) 
where  a  bill  had  been  filed  on  behalf  of  an  infant  legatee  and  other  plaintifis, 
in  which  the  usual  decree  was  made,  and  the  costs  ordered  to  be  taxed  and  paid 
out  of  the  estate,  an  application  was  made  to  the  Master  of  the  Rolls  on  behalf 
of  the  prochein  amy^  that  he  might  in  some  way  have  costs  beyond  his  taxed 
costs,  either  by  a  direction  to  have  them  taxed  as  between  solicitor  and  client, 
or  by  a  reference  to  the  Master  to  see  what  extra  costs  he  had  been  put  to ;  but 
the  Master  of  the  Rolls  refused  to  make  the  order,  saying  that  if  &  prochein 
amy  is  to  a  certainty  to  have  all  that  exceeds  the  taxed  costs,  it  would  lead  him 
to  be  very  careless.     But  in  I^ams  v.  Foung^  («)  where  an  application  had 


(/)  Pearoe  v.  Peaice,  9  Yes.  648. 
(n)  Staines  v.  MaJdox,  Mot.  319. 
(p)  Anon.  Mot.  6. 
(r)  7  y«.  4S4. 


(m)  Roddam  v.  HetheringtoOy  6  Yea.  91. 
(o)  Montagu  on  Lien,  63. 
(  7)  4  Yes.  680. 
(«)  10  Yea.  184. 
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been  made  to  the  Lord  Chancellor  for  the  costs  of  trustees,  as  between  solicitor 
r  *113  1  ^^^  ^client,  his  Lordship  refused  to  make  such  an  order,  on  the 
I-    '  -^  grround  that  where  the  costs  of  a  trustee  are  directed  to  be  tared, 

that  means  as  between  party  and  party,  not  in  the  lai^er  way,  although  where 
a  trustee,  in  the  fair  execution  of  his  trust,  has  expended  money  by  reasonably 
and  properly  taking  opinions,  and  procuriug  directions  that  are  necessary  for 
the  due  execution  of  his  trust,  he  is  entitled  not  only  to  his  costs,  but  also  to 
his  charges  and  expenses,  under  the  head  of  just  allowances.  ^*WUh  regard 
to  an  infant j"  his  Lordship  said,  ^^this  requires  great  canndei-ation^  for  oi 
the  irybnt  himself  cannot  incur  charges  and  expenses^  if  they  cannot  be  cudmtd 
under  just  allowances^  and  the  next  friend  is  to  be  at  the  whole  expense  of  the 
infant  beyond  his  costs,  persons  unit  deliberate  before  they  accept  that  qffke.  (Q 


SECTION  n. 
IdiotSf  Lunatics  and  Persons  of  Weak  Minds. 

It  has  been  before  observed,  that  although  in  certain  cases  suits  on  behalf  of 
idiots  or  lunatics  may  be  instituted  in  the  form  of  informations  by  the  Attorney 
General,  yet  the  proper  course  of  proceeding  to  assert  their  rights  in  equity  is 
by  bill. 

Bills  on  behalf  of  a  lunatic  are  usually  instituted  in  the  name  of  the  lunatic ; 
but  as  he  is  a  person  incapable  in  law  of  taking  any  step  on  his  own  account, 
he  sues  by  the  committee  of  his  estate,  who  is  responsible  for  the  conduct  of 
the  suit  The  lunatic,  however,  muat  be  named  a  party,  as  well  in  a  bill  as 
in  an  information  on  his  behalf,  unless  the  object  of  the  suit  be  to  avoid  some 
transaction  entered  into  by  himself  on  the  ground  of  his  incapacity  at  the  time, 
in  which  case,  it  seems,  that  a  lunatic  ought  not  to  be  a  co-plaintiff,  because  it 
is  a  principle  of  law  that  no  man  can  be  heard  to  stultify  himself.  This  dis* 
tinction  was  taken  in  the  case  of  the  Attorney  General  v.  Woolrich,  {a)  which 

r    «lld    n  ^^  ^^^  ^^^  ^^  ^  ^^^  ^^  ^^^  nature  of  an  information,  (ilea  by  the 
L  J  *Attomey  General,  for  the  benefit  of  a  lunatic,  to  obtain  the  benefit 

of  a  marriage  settlement  entered  into  by  him  before  his  lunacy:  to  this  bill  the 
defendant  demurred,  on  the  ground  that  the  lunatic  was  not  a  party  to  it,  and  the 
demurrer  was  allowed,  the  Lord  Keeper  (Bridgman)  declaring  it  was  as  needful 
to  make  the  lunatic  a  party,  where  a  suit  was  on  his  behalf  as  an  infant;  and  a 
distinction  is  pointed  out  by  the  reporter  between  that  case  and  the  preceding 
case  of  Smith,  (c)  in  the  same  volume.  **  Smith's  case  was.  to  be  relieved 
against  an  act  done  by  the  lunatic  in  assigning  a  debt,  because  he  was  a  lunatic 
at  the  time,  so  that  if  he  had  been  a  party,  it  would  have  been  to  stultify  him- 
self, which  the  law  does  not  admit.  (J)  In  fVoolrich*s  case  the  bill  was  to  be 
relieved  upon  a  marriage  settlement,  for  the  benefit  of  the  lunatic  before  he  was 
a  lunatic;  so  that  he  being  a  party  to  that  bill  did  not  tend  to  stultify  himself 
and  may  be  the  reason  why  he  should  be  a  pagrty  to  it;  and  the  other  bill  tend- 
ing to  stultify  himself,  may  be  a  reason  why  he  should  not  be  a  party  to  it'*  (e] 
It  is  to  be  observed,  however,  that  where  a  bill  is  brought  by  a  lunatic  ana 
his  committee,  to  avoid  an  act  of  the  lunatic's  on  the  ground  of  insanity,  a 
demurrer,  on  the  ground  that  a  lunatic  could  not  be  allowed  to  stultify  himself^ 


(t)  Feamt  v.  TouDg»  10  Yeik  184.  (a)  1  Gha.  C.  163. 

(c)  Attorney  General  v.  Parkhtuit,  1  Cha.  Ca.  112. 

Id)  Vide  Beverley's  case^  4  Rep.  (e)  Ridler  v.  Ridler,  1  Eq.  Ca.  Ab.  879. 
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win  not  He.  This  was  decided  by  Lord  King  in  Ridler  v.  Ridler,  (/)  in  which 
CMC  a  bill  was  brought  by  a  lunatic  and  his  committee,  to  set  aside  a  settlement 
which  had  been  obtained  from  him  by  the  defendant  before  the  issuing  out  of  the 
commission  of  lunacy,  but  subsequently  to  the  time  when  by  the  commission 
be  was  found  to  hare  been  a  lunatic,  and  the  bill  charged  seyerel  acts  of  insanity 
and  distraction  previous  to  the  making  of  the  settlement  and  the  issuing  out  of 
the  commission,  and  chaiged  likewise  that  the  commission  of  lunacy  was  still  in 
foice.  To  this  bill  the  defendant  demurred,  on  the  ground  that  it  was  against 
a  known  maxim  of  law  that  any  person  should  be  admitted  to  stultify  himself, 
and  because  during  the  continuance  of  the  lunacy  he  could  not  be  supposed  to 
know  what  he  did;  *but  the  Lord  Chancellor  overruled  the  demur-  p  *i  15  n 
rer,  and  said  that  the  rule  that  a  lunatic  should  not  be  admitted  to  I-  -^ 

ezcoae  himself  on  pretence  of  lunacy,  was  to  be  understood  of  acts  done  by 
the  lanatic  to  the  prejudice  of  others,  but  not  of  acts  done  by  him  to  the  preju- 
dice of  himself;  <*  Besides,"  his  Lordship  observed,  **here  the  committee  is 
likewise  plaintiff,  and  the  several  chaiges  of  lunacy  are  by  him  in  behalf  of  the 
hmalic;  and  it  has  been  always  held,  that  the  defendant  must  answer  in  that 


It  was  said  by  the  Lord  Keeper  Bridgman  in  the  case  of  Attorney  General 
T.  FFootrick,  above  referred  to,  that  the  reason  why  a  lunatic  is  required  to  be 
a  party  to  a  suit  instituted  on  his  behalf,  is  because  he  may  recover  his  under- 
standing, and  then  he  is  to  have  his  estate  in  his  own  disposition ;  but  that  it  is 
otherwise  of  an  idiot,  from  which  it  seems  that  an  idiot  is  not  a  necessary  party 
to  a  suit  instituted  on  his  behalf.  But  neither  an  idiot  nor  a  lunatic  can  insti- 
tute a  suit,  nor  can  one  be  instituted  on  their  behalf,  without  the  committee 
being  a  party,  either  as  a  co-plaintiff  or  as  a  defendant  j  (g)  and  therefore, 
where  the  committee  of  a  lunatic  filed  a  bill  on  behalf  of  the  lunatic  without 
making  himself  a  co-plaintiff,  Sir  Thomas  Plumer,  M.  R.,  decreed  the  case  to 
stand  over,  with  liberty  to  amend,  by  making  tlie  committee  a  co-plaintiff;  (A) 
and  in  the  Bisltop  of  London  v.  JyichoUs^  (t)  a  bill  for  tithes  by  the  Bishop 
and  sequestrator  dunng  the  incapacity  of  the  incumbent,  was  dismissed,  because 
the  incumbent  and  his  committee  were  not  parties. 

If  a  person  exhibiting  a  bill  appear  upon  the  face  of  it  to  be  either  an  idiot 
or  a  lunatic,  and  therefore  incapable  of  instituting  a  suit  alone,  and  no  next 
friend  or  committee  is  named  in  the  bill,  the  defendant  may  demur  $  {k)  but  if 
the  incapacity  does  not  appear  on  the  face  of  the  bill,  the  defendant  must  take 
advantage  of  it  by  plea.  (1)  The  objection  arising  from  lunacy,  &c.  extends 
to  the  whole  bill ;  and  advantage  may  be  taken  of  it,  as  well  in  the  case  of  a 
bill  for  discovery  merely,  as  in  the  case  of  a  bill  for  relief;  for  the  defendant, 
in  a  bill  of  discovery,  being  entided  *to  costs,  after  a  full  answer,  ^  ^^n^  -1 
as  a  matter  of  course,  would  be  materially  injured  by  being  com-  ^  -^ 

peDed  to  answer  such  a  bill  by  a  person  whose  property  is  not  in  his  own  dis- 
posal, and  who  is  therefore  incapable  of  paying  the  costs,  (m) 

If  the  plaintiff  become  a  lunatic  after  the  institution  of  a  suit,  a  supplemental 
bin  may  be  filed  in  the  joint  names  of  the  lunatic  and  of  the  committee  of  his 
estate,  which  wOl  answer  the  same  purpose  as  a  bill  of  revivor  in  procuring  the 
benefit  of  former  proceedings,  (n)  And  if  the  committee  of  a  lunatic's  or 
idiot^s  estate  die,  after  a  suit  has  been  instituted  by  him  for  the  benefit  of  the 

(/)  Vbitupra.  (g)  Fuller  t.  Lane,  1  Cha.  Ca.  10. 

(A)  Woolfiyetv.  Woolfiya^  BoUik  Feb.  17,  1824,  M88. 

0  Bonb.  141.  (k)  1  Cha.  Ca.  19;  Ld.  Red.  168, 4th  sd. 

(i)  Leid  Red.  329,  4th  ed.  (m)  Lord  Red.  162,  4di  ed. 

(n)  8ee  Brown  v.  Churk,  8  Wooddeson  Leet.  878,  noiitt  where  the  fonn  of  such  a  bill 
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idiot  or  lunatic,  and  a  new  committee  is  appointed,  the  proper  way  of  continn- 
ing  the  suit  is  by  a  supplemental  bill  filed  by  the  idiot  or  lunatic  and  the  new 
committee. 

A  committee  on^ht,  previously  to  instituting  a  suit  on  behalf  of  an  idiot  or 
lunatic,  to  obtain  me  sanction  of  the  Lord  Chancellor  to  the  proceeding,  by  a 
petition  under  the  commission ;  and  it  is  usual  upon  such  petition  being  hmd 
to  refer  it  to  the  Master  to  inquire  into  the  nature  of  the  right  or  interest  of  the 
idiot  or  lunatic  in  the  property  claimed,  and  to  certify  whether  any  proceedings 
shonld  be  adopted  for  recovering  it  or  for  ascertaining  his  rights,  (a)  If  the 
Master  reports  that  it  will  be  proper  a  suit  should  be  instituted,  the  committee 
will  be  ordered,  in  the  name  and  on  behalf  of  the  lunatic,  to  file  a  bill  in 
Chancery,  or  to  take  such  other  proceedings  as  the  nature  of  the  case  may 
require.  (;>) 

It  may  be  observed  here,  that  the  Court  of  Chancery  will  not,  as  a  matter 
of  course,  interfere  to  set  aside  contracts  entered  into  and  completed  by  a  lona- 
tic,  without  fraud  in  the  parties  dealing  with  him,  even  where  such  contracts 
are  overreached  by  the  inquisition  taken  in  lunacy,  and  may  be  void  at  law ; 
but  the  interference  of  the  Court  will  depend  very  much  upon  the  circumstances 
of  each  particular  case ;  and  where  it  is  impossible  to  exercise  the  jurisdiction 
in  favour  of  the  lunatic  so  as  to  do  justice  to  the  other  party,  the  Court  will 
P  «li7  1  ^^u^®  relief,  *and  leave  the  lunatic  to  his  remedy,  if  any,  at  law.  {q) 
^  -^  It  seems  also,  that  although  a  contract  is  entered  into  by  a  lunatie 

subsequent  to  the  date  from  which  he  is  found  by  the  inquisition  to  have  become 
lunatic,  yet  if  the  fact  of  his  being  a  lunatic  at  die  time  of  the  contract  is  denied 
by  the  defendant,  the  establishment  of  that  fact  is  indispensably  necessary;  and 
if  the  Court  has  any  doubt  upon  it,  it  will  direct  an  issue  to  try  it  (r) 


Persons  of  full  age  but  who  are  incapable  of  acting  for  themselves,  thouch 
neither  idiots  nor  lunatics,  have  been  permitted  to  sue  by  their  next  friend  wiui- 
out  the  intervention  of  the  Attorney  General ;  ^9)  and  it  seems,  that  if  a  bill  has 
been  filed  in  the  name  of  a  plaintiff  who,  at  tne  time  of  filling  it,  is  in  a  state 
of  mental  incapacity,  it  may,  on  motion,  be  taken  off  the  file.  (/)  If,  however, 
a  suit  has  been  properly  instituted,  and  the  plaintiff  subsequently  becomes 
imbecile^  that  circumstance  will  not  be  a  sufficient  ground  for  taking  the  bill 
off  the  file.  Thus,  where  a  motion  was  made  on  the  part  of  the  defendant  to 
take  a  bill  off  the  file,  on  the  ground  of  the  plaintiff  having  been  for  some  time 
reduced  by  age  and  infirmity  to  a  state  of  mental  imbecility,  which  rendered 
her  incapable  of  instituting  a  suit ;  but  the  circumstances  of  the  case  did  not, 
in  the  opinion  of  Lord  Eldon,  warrant  the  inference  that  at  the  time  of  filing  the 
bill  she  was  incompetent  to  authorize  the  proceeding,  and  as  the  bill  appeared  to 
be  a  proper  one  with  a  view  to  her  rights  and  interests,  his  Lordship  thought, 
that  as  the  suit  was  rightly  commenced  and  the  further  prosecution  of  it  proper, 
it  would  be  a  strong  step  even  to  stay  the  proceedings,  merely  because  her  state 
of  mind  was  such  that  she  could  not  revoke  the  authority  previously  given,  but 
that  to  take  the  bill  off  the  file  and  make  the  answer  waste  paper  could  not  be 
done,  (u) 

(0)  In  re  Reynolds,  8holf  on  Lun.  417. 

Ip)  In  re  Wdbb;  in  re  Sir  T.  Smith ;  In  re  Frank,  itiid. 

iq)  Shelf  on  Lnn.  418.  (r)  NieU  t.  Morley,  9  Veik  478. 

1$)  Lord  Red.  23,  cites  Elizabeth  Liney,  a  pereon  deaf  and  dumb  by  her  next  fiiend, 
against  Witherly  and  others,  m  Ch.  Dec  1  Dec.  1780.  Ditto  on  Sapplem.  Bill,  4  Mar. 
1779. 

(0  Waitnaibj  v.  Waitnaiby,  Ja€.  377.      (t*)  Ibid. 
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♦SECTION  III.  [    *118    ] 

Married  Women.  • 

Bt  marriage  the  husband  and  wife  become  as  one  person  in  law,  and  upon 
this  union  depends  all  the  legal  and  equitable  rights  and  disabilities,  which 
either  of  them  acquires  or  incurs  by  the  intermarriage.  One  of  the  conse- 
quences of  this  unity  of  existence  and  interest  between  the  husband  and  wife 
is,  that  at  common  law  a  married  woman  cannot,  in  any  case  during  the  continu- 
ance of  her  coverture,  institute  a  suit  alone  5  therefore,  whenever  it  is  neces- 
sary to  apply  to  a  judicial  tribunal  respecting  her  rights,  the  proceeding  must 
be  commen<%d  and  carried  on  in  their  joint  names.  This  rule  is  invariable  in 
eourtfl  of  ordinary  jurisdiction,  unless  when  the  husband  can  be  considered  as 
dviKter  mortinu^  in  which  case  the  wife  is  looked  upon  as  restored  to  her 
rights  and  capacity  as  a  feme  8ole^  and  may  sue  alone. 

With  respect  to  what  is  called  a  civil  death  in  law,  Lord  Coke  says  that  a 
deportation  for  ever  into  a  foreign  land,  like  to  a  profession,  is  a  civil  death, 
and  that  in  such  cases  the  wife  may  bring  an  action,  or  may  be  impleaded 
dming  the  natural  life  of  her  husband ;  and  so,  if  by  an  Act  of  Parliament  the 
husband  be  attainted  of  treason  or  felony,  and  isaving  his  life  is  banished  for 
ever,  this  is  a  civil  death,  and  the  wife  may  sue  as  a/eme  sole;  but  if  the  hus- 
band have  judgment  to  be  exiled  but  for  a  time,  which  some  call  a  relegation^ 
this  is  no  civil  death,  (a) 

At  law  also,  every  person  who  is  attainted  by  ordinary  process  of  high  trea- 
son, petit  treason,  or  felony,  is  disabled  to  bring  any  action,  for  he  is  extra 
legem  posituSj  and  is  accounted  in  law  dviKter  mortttus;  (b)  and  where  the 
husband  is  an  alien,  and  has  left  this  kingdom,  or  has  never  been  in  this  coun- 
try, the  wife  may  during  such  absence  sue  alone,  (c)  although  in  ordinary  cases 
the  ^absence  of  the  husband  affords  no  ground  for  a  wife's  pro-  p  4,^,  ,g  -1 
eeeding  separately,  (d)    In  these  respects  Courts  of  Equity  follow  ^  -^ 

the  rules  of  law.  Thus  it  has  been  held  in  equity,  that  where  a  husband  has 
been  banished  for  life  by  Act  of  Parliament,  the  wife  may  in  all  things  act  as 
zfeme  toie,  as  if  her  husband  were  dead,  and  that  the  necessity  of  the  case 
requires  that  she  should  have  such  power;  (e)  and  where  a  husband  was  attainted 
of  felony  and  pardoned  on  condition  of  transportation,  and  afterwards  the  wife 
became  entitled  to  some  personal  estate  as  orphan  to  a  freeman  of  London,  such 
personal  estate  was  decreed  to  the  wife  as  a  feme  sole,  (f) 

In  equity,  however,  as  well  as  at  law,  the  general  rule  which  requires  the 
husband  to  be  joined  in  a  suit  respecting  the  rights  of  his  wife,  prevails,  except 
under  particular  circumstances,  which  will  be  hereafter  pointed  out ;  but  at  law, 
there  exists  a  distinction  between  actions  for  property  which  has  accrued  to 
the  wife  before  marriage,  and  actions  for  property  which  has  come  to  her 
afterwards,  which  distinction  does  not  appear  to  prevail  in  equity.  For  with 
respect  to  such  debts  and  other  chases  in  action  as  belong  to  the  wife  and  con- 

(a)  Co.  Lit  133. 

(6)  4  T.  R.  361 ;  2  B.  dc  P.  165;  4  Eip.  Rep.  27;  1  Selw.  N.  P.  6  ad.  628;  Cro. 
Car.  519»  145 ;  Bac.  Ab.  tit  Bar.  &  Feme  [M.] ;  9  East,  472. 

(0  2Eap.  .554,  587;  1  B.  &  P.  857;  2  8.  &  P.  226;  1  N.  R.  80;  U  East,  301;  8 
GuBp.  123 ;  5  T.  R.  679,  682. 

(d)  11  Eaat,  301. 

(e)  Connteaa  of  Porthuid  v.  Prodgen,  2  Yam.  104;  8»  C.  Eq.  Ca.  Ab.  171,  PI.  1. 
(/ )  Newaoma  v.  Bowyer,  8  P.  Wmt.  37. 
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tinae  unaltered,  since  the  hasband  cannot  diaagree  to  her  interest  in  them,  and 
as  he  has  only  a  qualified  right  to  possess  them,  by  reducing  them  into  posses- 
sion during  her  life ;  he  is  unable  to  maintain  an  action  for  such  property  with- 
out making  his  wife  a  party ;  (e)  but  for  all  persona]  estate  which  accrues  to 
the  wife,  or  to  the  husband  and  wife  jointly  during  manriaffe,  and  for  all  core- 
nants  made  or  entered  into  with  them  during  that  period,  the  husband  may,  at 
law,  commence  proceedings  in  his  own  name ;  because  the  right  of  action  haiinr 
accrued  (^er  marriage,  the  husband  may  disagree  as  to  his  wife's  interest  and 
make  his  own  absolute,  an  intention  to  do  which  he  manifests  in  bringing  an 
action  in  his  own  name,  when  it  might  have  been  commenced  in  the  name  of 
both  of  them :  (h)  and  in  such  case,  it  has  been  held,  that  if  the  husband 
recoyer  a  judgment  for  a  debt  due  to  the  wife,  and  die  before  execution,  his 
r  *120  1  P^^^'^^  ^representatiye  will  be  entitled  to  the  benefit  of  it,  and  not 
I-  -'  the  wife,  (t)    The  distinction  aboye  pointed  out  does  not,  howevec, 

as  has  been  stated,  appear  to  exist  in  Courts  of  Equity,  where  it  seems  neces- 
sary that  in  all  cases  where  the  property  sought  to  be  recovered  is  the  property 
of  the  wife,  she  should  i>e  a  party  co-plaintiff  with  the  husband,  whether  the 
right  to  the  property  accrued  before  or  after  marriage.  Thus  in  Clarke  y.  Lord 
Jmgxer^  {k)  where  a  legacy  was  given  to  a  feme  whilst  she  was  covert,  and 
the  husband  without  her  exhibited  a  bill  for  it,  to  which  the  defendant  demurred, 
on  the  ground  that  the  wife  ought  to  have  been  joined  in  the  suit,  the  demurrer 
was  allowed }  (/)  and  the  Court  has  even  gone  the  length  of  granting  an  injunc- 
tion to  stay  proceedings  in  the  Ecclesiastical  Court,  in  a  suit  instituted  there  by 
a  husband  alone,  to  obtain  a  legacy  bequeathed  to  his  wife,  (m) 

The  ground  upon  which  Courts  of  Equity  require  the  wife  to  be  joined  as 
co-plaintiff  with  her  husband  in  suits  relatinfir  to  her  own  property  is,  the 
parental  care  which  such  Courts  exercise  over  those  individuals  who  are  not  m 
a  situation  to  take  care  of  their  own  rights  |  and  as  it  is  presumed  that  a  father 
would  not  marry  his  daughter  without  insisting  upon  some  settlement  upon  her, 
so  those  Courts,  standing  in  loco  parentis^  will  not  suffer  a  husband  to  take  a 
wife's  portion  until  he  has  agreea  to  make  a  reasonable  provision  for  her,  M 
or  till  it  has  given  the  wife  an  opportunity  of  making  her  election,  whether  the 
property  shall  go  to  her  husband  or  shall  be  made  the  subject  of  a  settlement 
r  *121  1  ^P^^  ^^^  ^^^  ^^''  <^hildren.  *Upon  this  principle  it  is,  that  where 
1-  -'a  sum  of  money  is  declared  by  the  decree  or  order  of  the  Court  to 

belong  to  a  married  woman,  the  Court  will  not  suffer  it  to  be  paid  oyer  to  the 
husband  till  the  wife  has  been  examined  apart  from  him,  to  ascertain  whether 
such  payment  is  to  be  made  by  her  consent,  or  whether  she  is  willing  to  have 
a  settlement  of  the  money  made  upon  her  and  her  children,  (o)    It  is  therefore 


(g)  1  Roper  on  Hasbaad  and  Wif«^  211,  and  the  cases  there  cited  twtU. 

(A)  Ibid.  210. 

(t)  Oglander  v.  Bataon,  1  Yern.  396;  Garforth  v.  Bradley,  2  Yea.  677. 

(k)  2  Freeman,  160;  1  Cha.  Ca.  61;  Nets.  78. 

\t)  Vide  etiam  Btoant  v.  Beatland,  6  Yes.  616. 

(m)  Anon.  1  Atk.  491 ;  Meales  v.  Mealef^  6  Yes.  617,  note.  From  what  was  said  by 
the  Master  of  tke  Rolls  in  Carr  v.  Taylor,  10  Yea.  680,  some  doubt  appears  to  have  existed 
in  his  Honor's  mind  as  to  the  application  of  the  rule  which  requires  a  wife  to  be  joined  in  all 
suits  instituted  by  her  husband  for  the  recovery  of  her  property,  to  cases  where  the  property 
sought  to  be  recovered  is  merely  a  legal  chon  m  action^  accrued  to  the  wife  after  oMnrisige^ 
and  for  which  the  husband  might,  at  law,  maintain  a  suit  aione^  but  is  obliged  to  reeott  to  a 
Court  of  Equity  for  the  purpose  of  removing  some  legal  impedimenta^  or  of  obtaining  the 
benefit  of  an  account  With  great  deference,  however,  to  ao  high  an  authority,  it  ia  anb- 
mitted,  that  such  a  distinction  does  not  exist,  since  the  right  of  a  wife  to  a  settlement,  whidi 
is  the  foundation  of  the  rule  which  requires  the  wife  to  be  joined,  applies  to  all  cases  wbeie 
the  wife's  estate  ia  coooemed,  whether  legal  or  equitable. 

(n)  2  Atk.  420.  (o)  Elliott  ▼.  Cordell,  6  Mad.  166. 
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die  constant  practice  of  the  Courty  where  the  object  of  the  suit  or  of  an  inter- 
locQtory  application  is  money  or  stock  belonging  to  a  married  woman,  if  the 
wife  be  resident  in  town,  for  the  judge,  to  whom  the  application  is  made,  to 
take  her  examination  in  Court  apart  from  her  husband  at  the  time  when  tlie 
Older  for  payment  is  pronounced,  {p)  If  the  woman  be  resident  in  the  country, 
a  commission  will  be  directed  to  commissioners  for  the  purpose  of  taking  her 
examination,  (q)  and  the  order  for  this  commission  may  be  either  inserted  in  the 
decree,  or  made  the  subject  of  a  distinct  order  upon  motion  or  petition,  (r) 
Under  such  commission  the  married  woman  is  to  be  examined  by  the  commis* 
sioners,  or  each  number  of  them  as  are  mentioned  in  the  commission,  separate 
and  apart  from  her  husband ;  and  her  examination  roust  be  taken  down  in 
writing  and  signed  by  her  and  the  commissioners,  who  then  certify  to  the  Court 
the  execution  by  them  of  the  commission.  Upon  this  being  done,  the  commis- 
sion,  with  the  certificate  and  examination,  is  returned  to  the  Court  by  the  com- 
missioners, and  in  the  subsequent  application  to  the  Court  to  have  the  money 
paid  to  the  husband  agreeably  to  the  wife's  consent,  the  signatures  of  the  com- 
missioners to  the  certificate  and  examination,  and  of  the  wife  to  the  latter,  must 
be  Terified  by  affidavit  (s) 

Where  the  wife  is  resident  abroad,  a  similar  commission  to  take  her  consent 
will  be  directed  to  persons  resident  there.  (/)  In  Minet  v.  Hyde  (ti)  the  order 
was,  that  she  should  appear  *before  some  of  the  plaintiffs  and  a  r-  ^ynn  -\ 
D^gistrate  of  Breda,  to  be  privately  examined  as  to  her  consent,  ^  ^ 

■ach  examination  to  be  in  writing  in  the  French  or  German  language,  and  to  be 
signed  by  her,  and  attested  by  notaries  public,  whose  certificate  thereof  was 
ibo  to  be  in  writing  either  in  the  French  or  German  language.  It  was  also 
oideied  that  such  signing  and  certificate  should  be  verified  by  the  affidavit  of 
some  credible  witnesses  either  in  the  German  or  French  language,  before  a 
proper  magistrate  of  Leyden  aforesaid  ^  and  that  the  examinadon,  certificate, 
and  affidavit,  should  be  translated  from  the  language  in  which  they  should  be 
taken  into  the  English  language,  by  T.  A.  &  R.  R.  of  London,  notaries  public, 
or  either  of  them ;  and  that  such  of  them  as  should  translate  the  same  should 
be  sworn  to  the  truth  of  such  translation,  {x) 

It  seems  that  where  a  wife's  consent  has  been  already  given  upon  her  exami- 
nation before  another  competent  tribunal,  she  need  not  be  again  examined  in  a 
Coort  of  flquity ;  thus,  in  Campbell  v.  fVenchj  (y)  Lord  Loughborough  did 
not  think  it  necessary  to  issue  a  commission  to  take  the  examination  of  a  mar-< 
ried  woman  residing  in  America,  as  she  appeared  to  have  been  examined  under 
a  commission  issuM  by  the  Government  of  Viiginia,  and  had  consented  to  a 

Cer  of  attorney  to  receive  the  legacy  which  had  been  executed  by  her  hus- 
I.  And  so  it  has  been  held,  that  where  a  married  woman  is  entided  to  a 
share  of  money  arising  from  the  s&le  or  mortgage  of  an  estate  which  has  been 
mortgaged  or  sold,  and  in  order  to  effect  such  sale  or  mortgage  she  has  joined 
in  levying  a  fine  of  her  share,  and  for  that  purpose  has  undergone  the  usual 


■nd  for 


(p)  For  a  decree  for  pajmcdit  to  husband  on  content  of  wile  given  in  Court, 
«D  lleeiees»  2d6.    For  an  order  for  ditto^  vide  Hand's  Practice,  213. 

(q)  1  Newl.  383. 

(r)  Grant's  Practice,  367.     For  a  precedent  of  sacb  an  order,  vide  Seton,  867 ;  an< 
aietam  by  oommissioneri  to  ditto,  vide  ib.  258,  and  Tasbuiah's  case,  1  V.  &  B.  607. 

(t)  1  Newl.  884  ;  Tasbargh's  case,  1  V.  &  B.  607. 

(/)  Panoos  ▼.  Donne,  2  Yes.  60.     Boordillon  v.  Adair,  8  Bro.  237. 

(»)  2  Bro.  C.  C.  663. 

(x)  Ibid.     Ed.  Bdt  p.  662,  K.  1,  vide  etiam  Parsons  ▼.  Dunne,  Belt* s  Sappl.  to  Yes. 
276. 

(y)  S  Yea.  821. 
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examination  in  the  court  where  such  fine  has  been  levied,  she  will  be  baned, 
by  the  fine,  of  her  equity  for  a  settlement,  {z) 

It  may  be  observed  here,  that  all  applications  for  payment  to  the  husband  of 
money  belonging  to  the  wife,  with  the  consent  of  the  wife,  must  be  supported 
by  an  afiidavit  that  there  is  no  settlement  on  the  marriage,  or  that  it  does  not 
r  *12^  n  ^^^^'^  ^^®  fund,  (a)  The  Court  also  will  not  take  the  consent  of 
L  J  the  *wife  till  the  amount  of  the  fund  is  ascertained ;  (c)  nor  will  it 

direct  the  payment  where  only  part  is  ascertained,  if  any  part  remains  unas- 
certained, (d) 

Formerly,  where  the  sum  exceeded  100/L,  the  consent  of  the  wife  could  not 
be  dispensed  with,  (e)  but  now,  where  the  sum  is  under  200/.,  or  produces  less 
than  10/.  a-year,  consent  will  be  dispensed  with;  (/)  and  in  Foden  v.  jFln- 
ney,  {g)  where  the  wife's  money  in  Court  did  not  amount  to  200/L,  it  was 
ordered  to  be  paid  to  the  husband,  though  the  wife  had  been  deserted  by  him, 
and  opposed  the  application. 

It  may  be  mentioned  in  this  place,  that  where  a  sum  of  stock  was  bequeathed 
to  a  married  woman,  whose  husband  was  of  unsound  mind,  though  no  com- 
mission of  lunacy  had  been  issued  against  him,  the  Court,  on  a  bill  filed  on 
behalf  of  the  husband  and  wife  for  payment  of  the  I^cy,  ordered  the  fund  to 
be  transferred  into  Court  to  the  joint  account  of  the  plaintiffs,  and  afterwards, 
in  consideration  of  their  poverty,  made  an  order  upon  petition,  that  the  divi- 
dends to  become  due,  amounting  to  20/.  per  annum,  should  be  paid  to  the  wife 
on  her  sole  receipt,  or  to  her  soUcitor,  he  undertaking  to  pay  them  over  to  the 
wife.  (A) 

By  an  order  of  the  16th  Feb.  1816,  (t)  it  is  directed  that  where  any  sum  is 
ordered  to  be  paid,  or  is  reported  to  be  due  to  an  unmarried  woman,  in  case  of 
her  marriaee  before  payment,  where  the  sum  does  not  amount  to  200/.,  or  to 
the  sum  of  10/.  4n  annual  payments,  upon  affidavit  of  the  husband  and  wife 
stating  such  marriage,  and  that  no  settlement  or  agreement  for  a  settlement  has 
been  made  affecting  or  relating  to  such  sum,  the  Accountant  General  may  make 
his  draft  for  such  money,  payable  either  to  the  wife  or  to  the  husband.  But  in 
such  a  case  where  the  sum  in  Court  amounts  to  200/.  and  upwards,  the  money 
cannot  be  paid  out  without  an  application  to  the  Court,  which  also  must  be 
supported  by  an  affidavit  from  the  party  that  the  money  has  not  been  the  sub- 
r  *124  1 J^^^  ^^  settlement  (ifc)  This  restriction,  ^however,  applies  only  to 
1-  ^  applications  for  the  capital,  for  where  the  interest  only  of  a  fund  is 

ordered  to  be  paid  to  a  single  woman  who  afterwards  marries,  the  Accountant 
General  may,  even  where  the  amount  exceeds  10/.  per  annum,  continue  to 
make  the  payments  to  the  husband ;  but  in  such  case  also  it  is  necessary,  that 
besides  the  usual  affidavit  of  the  marriage  and  identity  of  the  party,  there  should 
be  an  affidavit  that  there  was  no  settlement  or  agreement  for  a  settlement  (/) 

The  wife,  as  we  have  seen,  may,  upon  her  examination  in  Court  or  before 
commissioners,  waive  her  right  to  a  settlement  altogether,  and  give  the  property 
to  her  husband.  In  Ex  parte  Higham^  (m)  however.  Lord  Hardwicke 
appears  to  have  considered  himself  entitled  to  object  to  the  whole  fond  being 
paid  over  to  the  husband,  who  was  in  trade,  even  though  the  wife  consented. 


(z)  May  V.  Roper,  4  Sim.  S60.  (a)  Minet  ▼.  Hytle,  2  Bro.  C.  C.  60S. 

(c)  Sperling  t.  Rochfort,  8  Yes.  178;  WooUaode  ▼.  Crowcher,  13  Vet.  178 ;  Jemegaa 
V.  B«zter,  6  Mad.  32. 

(</)  Godber  t.  Lmnrie,  10  Pri.  152.  (e)  Bourdillon  ▼.  Adair,  3  Bro.  237. 

(f)  Elworthy  t.  Wickstead,  1  J.  &  W.  69. 

(i)  4  Ron.  428.  (h)  Steed  ▼.  Calley,  2  M.  &  K.  52. 

(i)  Beame'a  Old.  464.  (k)  Hough  t.  Rylcy,  2  Cox,  157. 

(/)  Clayton  ▼.  Grediam,  10  Yet.  289.         (m)  2  Yes.  579. 


?x 
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Boi  in  ffWats  ▼•  Coy  (n)  where  the  wife  had  appeared  in  Court,  aod  being 
examined  desired  that  the  whole  money  might  be  paid  to  her  husband,  the  Mas- 
ter of  the'  Rolls,  although  the  parties  had  married  without  the  consent  of  the 
wife's  relations,  and  the  husband  appeared  to  be  insolvent,  refused  to  refer  it  to 
the  Master  to  consider  a  scheme  for  securing  a  provision  for  the  wife,  observ- 
ing, that  it  was  never  done  unless  circumstances  of  fraud  or  of  compulsion  on 
the  part  of  the  husband  appeared ;  and  that  a  wife  might  as  well  dispose  of  her 
peraonal  estate,  over  which  she  has  an  absolute  control,  as  of  real  estate,  which 
she  might  do  by  joining  in  a  fine  with  her  husband.  {p\ 

But,  although  a  wife  may  consent  to  waive  her  equity  for  a  settlement  out  of 
her  immediate  personal  property,  yet  where  property  has  heen  setded  to  her 
use  for  life,  and  after  her  death  to  such  persons  as  she  should  appoint  by  will, 
and  in  default  of  appointment  to  her  executors,  dec.,  she  cannot,  in  her  lifetime 
consent  that  the  property  should  be  given  to  her  husband,  (p) 

*Tlie  rule  of  the  Court  appears  to  be,  that  the  wife  can  only  r-  ^^^^  i 
consent  to  depart  with  that  interest  which  is  the  creature  of  a  Court  ^  ^ 

of  Equity ;  viz :  the  right  which  she  has  in  a  Court  of  Equity  to  claim  a  pro- 
vision by  way  of  settlement  on  herself  and  children,  out  of  the  property  which 
at  law  the  husband  could  take  possession  of  in  her  right.  This  equity  arises 
npon  the  husband's  legal  right  to  present  possession  ^  and  the  principle  has  no 
application  to  a  remainder  or  reversion,  which  can  only  be  passed  to  the  hus- 
band when  it  foils  into  possession.  Upon  this  ground  a  petition,  which  had  for 
its  object  the  payment  to  the  husband  of  a  sum  of  money  to  which  the  wife 
was  entitled  in  reversion  after  the  death  of  her  mother,  was  refused  by  Sir  J. 
Leach^  T,  C,  (q)  his  Honor  observing,  that  if  a  wife  by  her  consent  could 
pass  a  remainder  or  reversion  in  personal  property  to  the  husband,  she  would 
not  only  part  with  a  future  possible  equity,  but  with  her  chance  of  possessing 
the  whole  property  by  surviving  her  husband.  **A  Court  of  Equity,"  his 
Honor  observed,  **  interferes  to  protect  the  property  of  the  wife  against  the 
legal  rights  of  the  husband,  and  will  never  lend  itself  as  an  instrument  to  ena-' 
Ue  the  husband  to  acquire  a  right  in  the  wife's  persona]  property  which  he  can 
by  no  means  acquire  at  law." 

The  same  principle  was  acted  upon  by  the  Court  in  Richards  v.  Chambers^  M 
and  in  BUeJue  v.  BroadberU.  (s)  In  Howard  v.  Damianiy  {t)  however,  a  dif- 
ferent order  appears  to  have  been  made  by  Sir  William  Grant,  M.  R.,  but  that 
was  a  mere  order  made  by  consent,  and  according  to  the  opinion  of  Lord  Lynd- 
hurst  in  Honor  v.  Morton^  (u)  not  to  be  relied  upon.  In  Macarmick  v.  jStd- 
krf(v)  however.  Lord  Kenyon,  M.  R.,  made  an  order,  upon  the  consent  of  a 
manied  woman  given  in  Court,  for  the  payment  of  trust-money  to  her  husbaitd, 
which  appears  to  be  completely  at  variance  with  the  rule  laid  down  in  the  cases 
jost  cited.  In  that  case,  on  the  marriage  of  the  plaintiff,  a  sum  of  9,000/.  had 
been  vested  in  trustees  upon  trust  to  pay  the  interest  to  the  husband  for  life,  and 
after  his  *death  to  the  wife  for  life,  and  upon  the  death  of  the  sur-  p  ^^.^a  i 
vivor  to  pay  the  principal  to  such  persons  as  such  survivor  should  ^  J 

direct ;  but  the  husband  having  occasion  for  the  money,  joined  with  the  wife  in 


i; 


fii)  2  Atk.  67. 

[0)  Vide  wee.  Milner  v.  Golmer,  2  P.  Wins.  642 ;  Lanoy  ▼.  Athol,  2  Atk.  448 ;  Old- 
han  ▼.  Hughes  2  Atk.  452 ;  Hearle  v.  Greenbtnk,  3  Atk.  709 ;  Parsons  ▼.  Dunne,  2  Yea. 
80;  Adoo.  2  Yea.  671 ;  Minet  ▼.  Hyde,  2  Bro.  C.  C.  663 ;  Dimmoch  ▼.  Atkinaon,  8  Bro. 
195;  Ellis  v.  Atkinson,  ib.  665;  Hood  v.  Burlton,  4  Bro.  C.  C.  121. 

ip)  Socket  V.  Wray,  2  Atk.  6,  n.  (q)  Picard  ▼.  Koberti,  3  Mad.  384. 

(r)  10  Yea.  580. 

(t)  2  Jae.  &  W.  456;  Vide  etiam  Woollanda  v.  Crowcher,  12  Yea.  175;  ib.  458,  n. 

(0  2  Jae.  &  W.  258,  n.  (u )  8  Ruaaell,  63. 

(r)  1  Cox,  357. 
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executing  a  deed-poll,  whereby  they  appointed  the  money  immeiiaieh/  to  the 
husband,  and  upon  personal  examination  of  the  wife  in  Court,  the  truetees  were 
directed  to  pay  the  money  to  the  husband,  and  to  deliver  up  the  settlement  to 
be  cancelled.  In  a  recent  case,  where  a  feme  covert  was  tenant  in  tail  in 
remainder  after  a  subsisting  life  estate  of  money  to  be  laid  out  in  land,  it  was 
held  by  Sir  J.  Leach,  M.  R,,  that  she  could  by  an^irrangement  with  the  tenant 
for  life,  and  on  a  private  examination  under  the  7  Geo,  4,  c.  45,  consent  to  die 
payment  of  a  portion  of  the  money  to  the  husband,  {w)  But  that  the  Act,  it 
is  to  be  remarked,  gives  to  the  tenant  in  tail  in  remainder  an  immediate  right  to 
apply,  in  concurrence  with  the  tenant  for  life,  for  the  payment  of  the  money 
out  of  Court,  so  that  the  order  so  made  under  the  Act  is  not  at  variance  with 
the  rule  above  noticed,  that  the  wife  can  only  consent  to  depart  with  that  which 
the  husband,  in  her  right,  has  an  immediate  right  to  reduce  into  possession. 

Where  property  is  settled  to  the  separate  use  of  a  married  woman,  her 
examination  in  Court  is  not  necessary  in  order  to  pass  her  interest  to  a  pur- 
chaser. The  principle  upon  which  this  rule  is  founded  is  that  she  is,  as  to  that 
property,  a/eme  aole^  and  as  such  has  a  disposing  power  over  it  $  and  it  appUes 
as  much  to  reversionary  property  as  to  property  in  possession,  (a?)  Upon  the 
same  principle,  where  a  married  woman  to  whom  an  annuity  was  bejjueathed 
for  her  separate  use,  joined  with  her  husband  in  assigning  part  of  it  for  a  ▼ahi* 
able  consideration,  and  she,  the  husband,  and  the  purchaser,  aflerwanls  filed  a 
hill  against  the  executors  of  the  testator  under  whom  the  annuity  is  claimed,  a 
doubt  having  occurred  whether  in  such  a  case  a  decree  could  be  taken  by  con- 
sent; the  Master  of  the  Rolls  was  of  opinion  that  it  could,  and  directed  the 
decree  to  be  drawn  up  accordingly,  {y) 

r  *127  1  ^^^  although  where  property  has  been  settled  to  the  eeparale 
L  'J  «use  of  a  married  woman,  the  Court  will  give  effect  to  her  aliena- 

tion of  such  property,  in  the  same  manner  that  it  gives  effect  to  an  alienation 
by  a  feme  sole^  the  rule  does  not  extend  to  transactions  with  her  husband, 
which  are  looked  upon  by  the  Court  with  considerable  jealousy,  so  much  so, 
that  it  is  very  constantly  the  course  where  the  trustees  have  obliged  the  party  to 
come  to  the  Court,  not  to  establish  a  deed  between  the  husband  and  wife  dis- 
posing of  the  separate  estate  of  the  wife,  without  the  actual  presence  of  the 
wife. 

Upon  this  principle  the  order  in  GuUan  v.  Trimhey  {z\  appears  to  have  been 
made.  In  that  case  a  sum  of  money  had  been  bequeatheo  to  a  married  woman, 
to  be  laid  out  by  trustees  in  the  purchase  of  an  annuity  for  her  life,  to  be  set- 
tled to  her  separate  use,  but  the  testator's  estate  not  being  sufficient  to  pay  the 
whole  leffacy,  a  smaller  sum  was  apportioned  to  the  legatee,  and  a  petition  was 
presented  by  the  legatee  and  her  husband,  praying  that  the  'money  might  be 
paid  to  him,  and  an  order  to  that  effect  was  made,  but  not  till  the  consent  of 
the  wife  had  been  taken.  It  has  not,  however,  been  determined  that  a  wife 
may  not,  in  any  case,  dispose  of  her  separate  property  to  her  husband,  unless 
by  consent  in  Court  Several  instances  have  occurred  where  wives,  by  acts  tn 
jDOM,  have  parted  with  separate  property  to  their  husbands,  (a)  It  should  be 
observed,  however,  that  such  gifts  are  never  to  be  inferred  without  very  clear 
evidence.  (6) 

It  may  be  remarked  here,  that  if  the  wife  is  the  subject  of  a  foreign  State, 
by  the  law  of  which  her  husband  would  be  entitled  to  receive  the  whde  of  her 


{w)  In  re  Silcock's  Est.  3  Ru«.  369.  (x)  Storgit  ▼.  Corp,  13  Yes.  190. 

(y)  StiiMon  ▼.  Ashley,  5  Russ.  4.  (z)  2  Jac.  4c  W.  457,  n. 

(a)  Pawlet  v.  Delaval,  2  Yes.  669. 

(6)  Rich  V.  Cockell,  9  Yes.  369;  Harvey  ▼.  Ashley,  cited  2  Yes.  671 ;  6.  C.  3  Atk. 
007 ;  Harg.  Co.  Lit  37  a.  n. 


lUBBIBD  WOMSN.  77 

property  withoat  making  any  provision  for  her,  the  Court  will  dispense  with 
her  consent,  and  will  older  the  money  to  be  paid  to  the  husband  without  requir- 
ing any  settlement,  (c) 

It  is  also  to  be  observed,  that  if  the  wife  be  not  of  full  age,  she  is  incapable 
of  giving  her  consent ;  in  that  case,  therefore,  the  Court  will  not  examine  the 
wife,  hot  will  require  the  husband,  in  case  he  applies  to  this  Court  for  her  equi- 
tible  property,  *to  make  a  proper  settlement  upon  her.  The  ^  ^«no  -i 
Court,  however,  possesses  no  means  of  compelling  a  husband  to  L  J 

make  a  settlement  upon  his  wife  out  of  her  property  in  Court,  if  he  does  not 
le^  to  lay  his  hands  upon  the  capital,  unless  in  the  case  of  his  having  com- 
mitted a  oonlempt  by  marrying  a  ward  of  Court,  {d) 


If  a  married  woman,  upon  being  examined  apart  from  her  husband,  refuses 
to  give  ber  consent  to  the  money  being  paid  to  her  husband,  the  consequence 
of  such  refusal  is  a  reference  to  one  of  the  Masters  of  the  Court  to  approve  of 
a  proper  settlement  to  be  made  upon  her  and  her  children. 

The  right  of  a  married  woman  to  have  a  setdement  made  upon  herself  and 
her  children  out  of  her  personal  property,  which  is  the  subject  of  a  suit  in 
Equity,  is  totally  distinct  from  her  right  by  survivorship  to  such  of  her  choseM 
in  aeiion  as  have  not  been  reduced  into  possession  during  the  joint  lives  of  her- 
sdf  and  husband,  llie  right  by  survivorship  is  a  legal  right,  applying  equally 
to  her  1ml  and  equitable  interest ;  but  her  right  to  a  settlement  depends^upon 
the  peculiar  rule  of  Courts  of  Equity  before  alluded  to,  which  standing  in  hco 
parmtis  with  regard  to  a  fepie  coveri^  will  not  suffer  the  husband  to  take  the 
w^*8  poition  until  he  has  agreed  to  make  a  reasonable  provision  for  her  and  her 
children,  unless  they  are  satufied  that  it  is  with  her  free  consent  that  it  is  paid 
oter  to  him.  (e^  This  rule  of  equity  is  not  of  modem  adoption,  but  has  been 
raeognized  ana  acted  upon  from  a  very  eariy  period.  In  the  case  of  TanfieU 
V.  Dewnwofi^  (f)  which  occurred  in  the  14  Chas.  1,  Lord  Keeper  Coventry 
lakes  notice  of  il«  and  it  has  been  acknowledged  and  followed  in  all  subsequent 
where  a  wife  has  had  a  demand  in  her  own  right,  and  application  has 


been  made  to  a  Court  of  Equity  to  enforce  it.  {g)  Where  *how-  ^  ^.^g  -i 
ever,  the  demand  is  not  one  which  accrues  to  the  husband  in  right  L  ^  J 
ef  his  wife,  although  he  may  be  entitled  lo  it  under  a  contract  made  upon  his 
marriai^  yet  if  he  alone  has  the  right  to  sue  for  it,  the  equity  of  the  wife  to  a 
•eOieaient  will  not  attach.  Thus  where,  in  contemplation  of  marriage,  the 
firther  of  the  intended  wife  covenanted  to  pay  1,000£  to  the  husband  on  mar- 
riage, and  also  that  his  heirs,  executors,  ^,  should,  within  six  months  after 
his  death,  pay  the  further  sum  of  500/.  to  the  husband  as  the  remainder  of  the 
wife*s  portion,  it  was  held  that  the  wife  was  not  entitled  to  a  setdement  out  of 
ihe  SO&l,  as  it  never  was  her  money,  and  was  only  a  debt  doe  to  the  husband 
fipom  the  father.  (A) 

But  though  in  cases  where  a  husband  sues  for  a  personal  demand  of  his  wife, 
or  seeks  to  raise  a  sum  of  money  in  her  right,  the  Court  will  not,  unless  the 
wife  GonsentB,  permit  the  money  to  be  paid  over  to  the  husband  without  impos- 
ing terms  upon  him ;  yet  where  the  suit  rehites  to  the  wife's  real  estatOi  Uie 

(e)  Stwer  v.  Shots,  1  Aim*.  68.  (d)  Ball  ▼.  Coutti,  1  V.  &  B.  800. 

(0  Jrtnoa  ▼.  MoiiImd,  %  Atk.  419.  (/)  Tothill,  114. 

(g)  Jewwn  V.  MoolsMiy  ubi  9Upra  /  MUnar  t.  Colmer,  8  P.  Wms.  641 ;  Adsas  ▼. 
Phns^  8  P.  Wins.  11 ;  Brown  v.  Eltoo,  8  P.  Wm.  80S;  Harriioii  v.  BiickK  i  Btra. 
811;  Wineh  ▼.  Ptge,  Bonb.  86 ;  Middleoome  v.  Maiiow,  3  Atk.  530. 

(A)  Bntt  V.  Forcer,  8  Atk.  403. 
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Court  will  not  oblige  the  husband  to  make  a  settlement  oot  or  it  Thus  wheie 
a  husband  and  wife  filed  a  bill  for  the  execution  of  the  trusts  of  a  will,  by 
which  the  testator  devised  certain  fee -farm  rents  to  be  conveyed  to  his  dan^« 
ters,  of  whom  the  female  plaintiff  was  one,  on  their  attaining  twenty-one  or 
marriage,  the  Court  decreed  the  execution  of  the  trusts  accoraing  to  the  will, 
and  would  not  impose  any  terms  ujK>n  the  husband,  (t) 

It  is  also  to  be  remarked,  that  although  the  Court  will  in  general  oblige  the 
husband  to  make  a  settlement  upon  his  wife  and  children  of  any  personal  pro- 
perty which  he  may  be  entitled  to  in  right  of  his  wife,  for  the  recovery  of 
which  it  is  necessary  to  resort  to  a  Court  of  Equity,  yet  where  there  is  no  suit 
pending,  the  husband  is  authorized  to  lay  hold  of  his  wife's  property  wherever 
he  can  find  it.  (k)  Thus  there  is  no  doubt  that  previously  to  bill,  a  trustee  who 
is  in  possession  of  the  wife*s  property,  real  or  personal,  may  pay  the  rents  of 
the  real  estate  to  the  husband,  or  may  hand  over  to  him  the  personal  estate,  (/) 
r  «1^0  1  *^^^  ^^  Court  will  not,  upon  bill  filed,  recall  it  (m)  Where, 
L  -^  however,  a  bill  has  already  been  filed,  a  trustee  cannot  exercise 

his  discretion  upon  this  point,  as  the  bill  makes  the  Court  the  trustee,  and  takei 
away  from  the  actual  trustee  his  right  of  dealing  with  the  property^  without  iti 
sanction.  This  doctrine  was  laid  down  by  Lord  Alvanley  in  Macauley  v. 
PhUips^  (n)  and  has  since  been  recognized  with  approbation  by  Lord  Eldon, 
in  Murray  v.  Elibank,  (o)  But,  though  a  trustee  cannot,  after  a  suit,  pay 
over  the  rents  and  profits  or  the  interest  of  the  wife's  property  to  the  husband 
without  the  direction  of  the  Court,  yet  the  Court  will  not  in  general  deprive 
the  jiusband  of  the  benefit  of  them  during  his  life,  (p)  but  will  permit  him,  in 
consideration  of  his  maintaining  her,  to  enjoy  them  witnout  requiring  her  consent 
or  making  any  provision  for  her  out  of  it  (q)  This  right  will  not,  it  seemsi 
be  forfeited  byhis  declining  to  make  a  settlement  upon  her ;  and  accordingly, 
in  Sleech  v.  Thorington^  {r)  the  Master  of  the  Rolls  said,  that  the  Court  <fid 
not  think  itself  empowered  to  take  away  from  the  husband  his  wife's  foitime 
so  long  as  he  was  willing  to  live  with  and  maintain  her  ^  and  that  where  a  hus- 
band would  not  go  in  before  the  Master,  even  in  that  case  the  Court  would  not 
proceed  so  far  as  to  take  away  the  produce  from  him  and  prevent  his  reoeiving 
the  interest ;  but  that  it  constantly,  where  the  husband  maintained  his  wife^ 
accompanied  the  direction  for  a  suspension  with  an  order  for  payment  of  the 
interest  to  the  husband.  If,  however,  the  husband  misconduct  himself,  as  in 
the  instance  of  receiving  a  considerable  part  of  his  wife's  portion  so  as  to  leave 
but  a  small  part  remaining,  and  then  refusing  to  make  an  adequate  settlement 
upon  her,  in  such  case,  as  Lord  Hardwicke  said,  in  B(md  v.  ^tmmcms,  (•)  the 
Court  will  not  merely  stop  the  payment  of  the  residue  of  her  portion  to  her 
husband,  but  will  prevent  him  from  receivmg  the  interest  of  that  residue,  la 
order  that  it  may  accumulate  for  the  wife's  benefit 

r  *1S1  1  ^^  ^^^  ^^^'^  ^^  Court  had  referred  it  to  the  Master  to  receive 
L  ^  proposals  from  the  husband  for  a  settlement,  and  the  Master  had 

certified  that  no  proposal  had  been  made,  in  consequence  of  which  the  dividends 
of  the  wife's  portion  were  suffered  to  remain  in  the  hands  of  the  Aeconntant 
General  until  the  death  of  the  husband  $  and  upon  a  dispute  arising  whether 
these  dividends  belonged  to  the  wife  or  to  the  representatives  of  the  husband, 
Lord  Hardwicke  held  that  they  belonged  to  the  wife  by  survivorship.  (/) 


■■i^tf. 


(Q  Lnptoii  V.  Tempsit,  8  Vem.  626.  (h)  Jewion  v.  MoqImd,  3  Alk.  419. 

(/)  Murray  v.  Lord  Elibank,  10  Ves.  90.  (m)  GUisterv.  Hewer,  8  Vet.  S06. 

(n)  4  Yes.  15.  \oS  10  Yes.  90. 

(p)  Bond  V.  Simmooiy  3  Atk.  80.  (7)  Allerton  ▼.  Knowel,  dted  4  Yee.  709. 

(r)  2  Yes.  661.  (a)  3  Atk.  20. 
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Bond  ▼.  SimmoDfl.  3  AtL  20. 
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The  firiociple  opon  which  Courts  of  Equity  gire  to  the  husband  the  interest 
of  his  wife's  estate,  being,  as  we  have  seen,  to  enable  him  to  maintain  her  and 
the  ehildren  of  the  marriage,  it  follows  as  one  of  tlie  consequences  of  this  prin- 
ciple, that  if  he  desert  his  wife,  or  treat  her  with  cruelty  so  as  to  oblige  her  to 
separate  from  him,  the  Court  will  allow  her  to  receive  the  interest  of  her  own 
ibrtnne  for  her  maintenance,  (u) 

Than  in  fFatkyns  v.  Watkyns^  (x)  were  there  was  strong  substantial  evi- 
dence of  the  wife  having  been  crnelly  and  barbarously  used  by  her  husband, 
who  had  quitted  the  kingdom  after  having  possessed  himself  of  the  greatest  part 
of  her  fortune.  Lord  Hardwicke,  after  directing  it  to  be  ascertained  how  much 
of  her  property  remained  in  ipecte,  ordered  it  to  be  placed  out  at  interest,  and 
sidi  interest  to  be  paid  to  the  wife  until  her  husband  returned  and  maintained 
her  as  he  ought  to  do ;  and  so  in  Wright  v«  Morley^  (y)  where  the  husband 
vent  ahroad  and  left  his  wife  unprovided  for,  she  being  entitled  to  the  interest 
of  4,000/.  five  per  cents,  for  life,  part  of  the  dividends  of  which  he  had  previ- 
ously, with  her  concurrence,  assigned  to  secure  the  payment  of  an  annuity 
which  he  had  granted  for  a  valuable  consideration,  the  Court  ordered  the 
lemaiader  of  the  dividends  to  be  paid  to  the  wife  for  her  separate  use  during 
the  ahseoee  of  her  husband. 

Upon  the  same  principle,  in  Oxenden  v.  Oxenden,  {z)  where,  p  ^.qa  -i 
*by  articles  made  previously  to  the  marriage,  the  wife's  property  ^  J 

was  agreed  to  be  laid  out  in  land,  which  was  to  be  settled  to  the  use  of  the  hus- 
haod  for  life,  with  remainder  to  Uie  wife  to  increase  her  jointure,  with  remain- 
der to  the  younger  children ;  upon  a  bill  being  filed  by  the  wife  for  the  execution 
of  the  articles,  and  the  husband's  ill  treatment  of  her  having  been  duly  proved, 
the  Coart  ordered  the  money  to  be  laid  out,  with  her  consent,  in  a  purchase, 
and  settled  pursuant  to  the  articles,  but  directed  the  interest,  in  the  meantime, 
to  be  paid  to  her  so  long  as  she  lived  separate,  although  it  was  provided  by  the 
aitides  that  till  the  purchase  the  interest  should  be  paid  to  the  husband. 

It  is  to  be  observed,  that  in  the  above  case  the  order  was  founded  upon  the 
dicomstanoe  of  the  trust  not  having  been  executed,  and  the  consequent  neces- 
si^  the  parties  were  under,  of  coming  to  the  Court  to  have  the  execution  of  the 
aitidea  decreed.  Had  the  purchase  been  actually  made  and  settled  according  to 
the  articles,  the  Court  oould  not  have  interferred  to  take  away  from  the  husband 
the  legal  right  which  he  would  thereby  have  acquired  to  the  enjoyment  of  the 
property  as  tenant  for  life  under  a  settlement 

The  Court,  however,  will  not  permit  the  equity  of  the  wife,  to  maintenance 
cat  of  her  own  fortune,  to  be  defeated  by  any  trick  or  contrivance  for  that  pur- 
pose on  the  part  of  her  husband.  If,  therefore,  as  in  Calmer  v.  Calmer^  {a) 
My  with  an  intention  to  desert  her  (which  he  afterwards  carries  into  effect,) 
mke  a  fraudulent  conveyance  of  his  and  her  property  upon  trust  to  pay  his 
ova  debts,  the  transaction  will  not  prejudice  her  right  to  maintenance,  but  the 
Coot  will  follow  her  property  into  the  hands  of  the  trustees,  and  order  her  an 
aBowaaee  suitaUe  to  her  fortune  and  the  ciicumstances  of  her  husband,  although 
it  may  be  necessary,  in  order  to  effect  that  purpose,  to  resort  to  part  of  his  own 
pioperqr  so  vested  in  trust. 

In  JUherton  v.  Noweli^  (b)  it  appeared  that  the  husband  had  induced  his  wife 
to  marry  him  upon  the  false  representation  of  his  being  a  person  of  fortune, 

(u)VM\t  Vera.  493 ;  Prac  Ch.  339. 

(z)  3  Alk.  96;  to  the  Mine  effect  lee  Willlama  t.  Callow,  3  Vera.  753;  Bleech  t. 
iMostoo,  3  Vet.  503 ;  Atherton  t.  Nowell,  1  Coz'e  Rep.  339. 
(9)  11  Vea.  13,  33. 

(0  3  Yern.  493 ;  Lori  Rockingham  v.  Oxendon,  Free.  Gh.  339,  8.  C. 
(s)  McM.  113.  {b)  1  Roper»  H.  dc  W.  384;  1  Oez,  339. 
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r    wisi^    1  when,  in  fact,  he  was  greatly  indebted,  and  was  shortly  after  the 
^  -^  marriage  *8ent  to  prison,  where  she  resided  with  him  and  endored 

some  hardships,  which  were  the  consequences  of  her  marriage ;  and  it  aiso 
appeared  that  the  husband,  afler  liberation  from  his  first  confinement,  was  again 
sent  to  prison  for  another  debt,  and  remained  there ;  that  there  was  one  child  of 
the  marriage  living,  to  support  whom  and  herself  the  wife  was  put  to  great  diffi- 
culties I  that  her  husband  had  refused  to  contribute  to  their  support,  requiring 
her  to  live  with  him  in  prison,  or  to  be  at  his  mercy  for  such  occasional  support 
as  he  might  think  proper  to  bestow ;  and  that  from  his  behaviour  to  her,  as 
well  as  on  account  of  her  own  health,  she  was  afraid  again  to  live  with  him  in 
prison.— Under  these  special  circumstances  the  Court  ordered,  upon  cross  peti- 
tions presented  by  the  husband  and  wife  (the  former  praying  that  the  interest  of 
tlie  wife's  fortune  mi^ht  be  paid  to  him,  and  the  latter  for  an  allowance  for 
maintenance,)  that  5o£  cash  in  the  Bank  might  be  paid  to  the  wife  for  her 
separate  use ;  and  directed  the  Master  to  inquire  into  the  circumstances  and 
situation  of  the  families  of  the  husband  and  wife,  with  a  view  to  the  settlement 
of  her  fortune,  &>c. 

It  is  to  be  observed  that  the  Court  will,  as  has  been  shown,  not  only  appio- 
priate  the  interest  of  a  wife's  equitable  property  for  her  support  in  cases  where 
she  had  been  deserted  by  her  husband,  or  obliged  to  leave  him  in  consequence 
of  his  improper  conduct  towards  her  ^  but  it  will,  under  similar  circnmstanoei, 
if  a  stranger  has  advanced  to  the  wife  money  for  her  maintenance,  order  it  to  be 
repaid  to  him  out  of  her  estate.  Thus,  in  Guy  v.  Pearkes^  (c)  where  it 
appeared  that  the  wife  was  unprovided  for;  that  her  husband,  after  having 
gone  to  sea  and  deserted  her,  had  subsequently  to  his  return  neither  cohabited 
with  her,  nor  afforded  her  any  support,  but  had  since  gone  to  the  East  Indies 
and  had  not  been  again  heard  of;  and  that  it  was  unknown  whether  he  weie 
living  or  dead ;  and  it  also  appeared  that  A«  had  made  advances  to  her  of  30L 
a-year  during  the  above  period,  which  were  her  only  support ;  upon  application 
being  made  to  the  Court,  that  so  much  of  the  wife's  stock  standing  in  the 
Accountant  Generars  name  as  would  raise  210/.  might  be  sold,  and  the  pro- 
r  *ia4  1  <^^s  P^i<l  to  A.  *in  satisfaction  of  his  debt ;  also  that  a  further 
I-  -J  sum  of  60L  might  be  paid  to  the  wife,  and  that  the  dividends  upon 

the  remaining  fund  might  in  future  be  paid  to  her  for  her  support,  the  applica- 
tion was  granted,  A.  having  made  an  affidavit  that  he  was  induced  to  make  the 
advances  upon  the  faith  of  beinff  repaid  them  out  of  the  above  property.  In 
pronouncing  his  judgment.  Lord  Eldon  thus  expressed  himselt :  ««I  have  a 
strong  impression  upon  my  mind  that  this  has  been  done,  and,  independendy 
of  precedent,  I  think  the  Court  may  do  it,  as  the  husband  desertinf  his  wife 
leaves  her  credit  for  necessaries,  and  would  be  liable  to  an  action ;  ana  although 
execution  could  not  be  had  against  the  stock,  the  effect  might  be  obtained  dr- 
cuitously,  as  he  could  not  reueve  himself  except  by  giving  his  consent  to  the 
application  of  this  fund." 

If  a  husband  be  willing,  and  offer  to  maintain  his  wife,  and  she,  withoat  sof- 
ficient  reason,  refuse  to  reside  with  him,  upon  his  application  for  the  interest  of 
her  fortune,  the  Court  will  order  payment  of  it  to  him,  even  though  he  decline 
to  make  a  settlement  upon  her.  Accordingly,  in  BuUock  v.  Menztes^  (d)  whete 
A«  the  wife  of  B.  beinff  entitled  for  life  to  the  interest  of  a  considerable  sum  of 
money,  obtained  an  order  for  payment  of  a  yearly  sum  out  of  sudi  interest  fer 
her  maintenance,  on  the  ground  that  her  husband,  who  was  an  officer,  was 
abroad  with  his  r^ment :  the  husband  aflerwards  returned  to  England,  and 
petitioned  that  the  dlowanoe  should  be  paid  to  him  and  her  jointly,  atatiiig  that, 


(e)  18  Ym.  196.  (d)  4  Ym.  798. 
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alUiov^h  he  was  willing  to  receive  his  wife  she  lefosed  to  live  with  him  ;  upon 
which,  though  the  petition^was  resisted  by  the  wife,  the  order  obtained  by 
her  was  discnaiged.  Upon  the  husband  afterwards  going  abroad,  the  wife  pre- 
sented another  petition  for  payment  of  the  same  allowance,  which  was  dis* 
miaeed,  because  the  husband  was  desirous  to  support  her  and  himself  with  the 
fond,  and  was  only  prevented  from  so  doing  by  her  refusal  to  live  with  him. 
In  the  above  rase,  it  is  to  be  remarked,  that  no  misconduct  whatever  was  im- 
puted to  the  husband;  he  had  not  used  his  wife  craelly,  nor  deserted  her, 
except  so  far  as  he  was  obliged  to  leave  her  for  the  sake  of  serving  his  country. 
He  bad  a  right,  therefore,  to  the  society  of  his  wife  up>on  his  ^  ^.g.  -i 
'letom  to  England,  as  also  to  all  those  benefits  which  the  law  gives  ^  -^ 

to  a  husband  in  the  property  of  his  wife.  The  wife,  consequently  had  no  rea- 
Kmabie  ground  for  refusing  to  cohabit  with  her  husband  ^  and  failed  in  making 
oat  a  case  for  the  interference  of  a  Court  of  Equity  with  the  legal  rights  of  her 
husband. 

As  to  the  effect  of  the  wife^s  misconduct  upon  her  equity  for  a  maintenance, 
it  is  a  trite  observation,  that  persons  appealing  to  a  court  of  justice  ought  to 
enter  it  with  dean  hands  $  t.  e.  they  must  be  persons  worthy  and  proper  to 
receive  the  redress  which  they  seek ;  hence  it  follows,  that  if  the  wife  has  been 
guilty  of  gross  misconduct,  a  Court  of  Equity  will  not  consider  her  to  be  a 
person  entitled  to  its  protection.  If,  therefore,  she  has  committed  adultery,  or 
has  doped  from  her  husband  without  a  sufiident  reason,  and  these  facts  are 
properly  put  in  issue  and  proved,  the  Court  will  remain  passive,  and  not 
interfere  at  her  suit  to  allow  her  a  maintenance  out  of  her  equitable  pro- 
perty, (e) 

Another  consequence  of  the  principle  upon  which  the  Court  gives  the  inter- 
est of  the  wife's  equitable  property  to  the  husband,  namely,  to  assist  htm  in 
ber  maintenance,  is,  that  if  the  husband  is  deprived  either  by  his  own  act  or  bv 
that  of  the  law,  of  the  means  of  contributing  to  her  support,  the  Court  will 
take  care  that  a  suitable  maintenance  is  given  to  the  wife  out  of  the  proceeds 
>nd  profits  of  her  own  property;  therefore,  ^^  if  the  husband  becomes  bankrupt, 
or  lakes  the  benefit  of  an  Insolvent  Debtor's  Act,  this  Court  will  fasten  the  obli- 
gation of  maintaining  the  wife  out  of  her  property  upon  the  general  assignee  $ 
fiv  when  the  title  of  such  assignee  vests,  the  incapacity  of  the  husband  to 
maiDtain  his  wife  has  already  raised  this  equity  for  her."  (/)  It  is  to  be 
obeerved,  however,  that  the  right  of  the  wife  to  such  maintenance  will  attach 
oaly  from  the  time  of  the  bankruptcy;  and  so  likewise  where  a  wife  is  entitled 
to  an  annuity  to  her  separate  use,  and  permits  it  to  be  paid  to  her  husband,  who 
becomes  bankrupt,  she  will  have  no  claim  for  the  arrears  accrued  previous  to 
the  bankniptcy.  {g) 

The  rule  that  a  wife  is  entitled  to  maintenance  out  of  her  own  property,  as 
^gabst  the  assignees  of  her  husband,  does  *not  necessarily  apply  r-  ^.  „g  -| 
lo  t  particular  assignee  for  a  valuable  consideration,  who  purchases  ^  ^ 

the  life-interest  of  a  wife  during  the  time  the  husband  is  maintaining  her, 
uid  before  circumstances  have  raised  any  present  equity  in  the  property  for  the 
wife.(t)  4 

Thus,  in  EOiott  v.  CordelU  above  referred  to,  where  the  dividends  of  9,000/1 
three  per  cents,  were  given  to  a  married  woman  during  her  life,  with  a  bequest 
over  of  the  capital  after  her  decease,  and  the  husband  and  wife  joined  in  a  con- 
^^eyanoe  of  their  life-interest  to  a  purchaser,  after  which  the  husband  became 
baakrupt,  upon  a  bill  filed  by  the  wife  against  the  purchaser,  insisting  on  a 

(e)  1  Ri»psr,  H.  A  W.  388.  (f)  EUiott  t.  Coidell,  5  Had.  156. 

{%)  Caitsr  V.  Andenoo,  8  Bun.  370.  (•)  Cartar  v.  AndsnNHi,  8  Bim.  870. 
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provision,  it  was  held  by  Sir  J.  Leach,  V.  C,  that  though  the  Coart  cooMf 
nad  there  been  no  previous  assignment,  have  compelted  a  provision  for  the  wife 
as  against  the  assignees  under  the  bankruptcy,  yet  the  purchaser  was  not  obliged 
to  make  such  a  provision,  on  the  ground  that  when  his  tide  vested,  the  husband 
was  maintaining  his  wife,  and  no  circumstmce  had  raised  any  present  equity 
for  her.  The  principle  here  laid  down  has  since  been  followed  and  acted  upon 
by  Lord  Brougham,  in  Stanton  v.  Hall,  {k) 

It  is  to  be  observed,  that  in  the  preceding  case  of  Elliott  v.  Corddl^  as  well 
as  in  that  of  Stanton  v.  HaU^  there  had  been  no  failure  on  the  part  of  the 
husband  to  maintain  his  wife  prior  to  the  assignment  Where  there  has  been 
a  previous  failure,  by  the  bankruptcy  of  the  husband,  and  the  wife's  life-inter- 
est is  subsequently  conveyed  by  the  general  assignees  to  a  particular  assignee, 
such  particular  assignee  must  take  it,  subject  to  the  same  equity  in  the  wife 
as  that  to  which  it  was  liable  in  the  hands  of  the  general  assignees. 

It  is  also  to  be  observed,  that  in  the  above  cases  the  subject  matter  was  a 
mere  life-interest.  Where,  however,  a  capital  sum  is  at  stake,  a  different  rale 
prevails ;  in  such  cases,  the  equity  of  the  wife  to  a  settlement  out  of  her  own 
fortune,  is  not  defeated  by  the  assignment  of  the  husband,  unless  the  property 
be  such  as  is  assignable  at  law,  in  which  case  it  is  conceived  that  persons 
claiming  the  wife's  property,  will  be  entitled   to  hold  it  exempt  from  any 

r  «1S7  1  '^^^  ^^  ^^^  ^'^®  ^  ^  settlement,  there  bein?  *no  equity  to  entitle 
^  ^  the  Court  to  interfere  upon  the  ground  of  favour  due  to  the  wife 

from  any  person  claimin£[  by  legal  title  from  the  husband,  {t)  But  if  the 
husband  or  his  assignee  nave  no  title  at  law  to  recover  the  wife's  property, 
as  where  it  is  an  equitable  interest,  in  such  cases,  as  he  is  obliged  to  apply 
to  a  Court  of  Equity  for  the  recovery  of  it,  the  Court  will  impose  the  same 
conditions  upon  the  assignee  as  it  would  have  required  from  the  husband. 
Upon  this  principle  it  is  held,  in  the  case  of  the  assignees  of  a  bankrupt 
husband,  or  of  general  assignees  for  the  benefit  of  creditors,  that  the  assignees 
cannot  be  in  a  better  situation  than  the  bankrupt  himself,  (m)  and  that  they 
must  make  a  provision  for  the  wife  out  of  such  part  of  her  property  as  cannot 
become  at  unless  by  suit  in  equity,  (n) 

The  question  whether  in  the  case  of  a  particular  assignee  claiming  by  pur- 
chase from  the  husband  for  a  valuable  consideration,  the  Court  would  or  would 
not  impose  upon  him  the  condition  of  making  a  settlement,  has  been  long  dis- 
puted; the  result,  however,  seems  to  be,  that  such  an  assignee  is  bound  to 
make  a  provision  out  of  the  fund  for  the  wife  and  her  children,  but  that,  sub- 
ject to  such  provision,  he  will  be  entitled  to  the  equitable  property  dischaiged 
from  the  wife's  title  by  survivorship.  This  point  as  to  a  settlement,  appears 
to  have  been  decided  by  Lord  Northington,  in  the  case  of  the  Earl  of  SoUm- 
bury  V.  Newton,  (o)  in  the  year  1759.  There  the  wife  being  entitled  to 
2,000/.  as  a  portion  under  her  father's  marriage  settlement,  or  to  a  l^cy  d 
0,000/.  under  his  will  in  lieu  of  it^  her  husband^  who  was  indebted  by  bond  to 
the  Earl,  assigned  to  a  trustee  for  the  Earl,  all  that  he  was  entitled  to  In  right 
of  his  wife,  for  payment  of  the  bond-debt,  and  died,  having  made  no  provision 
for  his  wife  and  children.  The  bill  was  filed  by  the  Earl  a^inst  her  trustee, 
for  an  assignment,  and  Ix>rd  Northington  gave  the  usual  directions  as  to  the 
r  *ias  1  ^^^^  making  a  settlement  *upon  the  wife  and  her  children, 
^  "J  observing  that  the  assignee  could  not  be  in  a  better  situation  than 

the  husband  under  whom  he  claimed,  and  who  must  have  made  the  settlement 

'  (k)  2  Rum.  A.  M.  175.  (/)  0«weU  v.  Probert,  S  Vei.  J.  68S. 

(m)  Gayer  ▼.  Wilkiimn,  1  Bro.  C.  C.  50»  n.;  Pryor  v.  Hill,  4  Bco.  0^  C.  189. 
(n)  Butdon  ▼.  Dmu,  S  Yes.  J.  607;  Oiwell  v.  Pcobert»  9  Vm.  J.  682. 
(0)  1  Edsn'f  Rep.  370. 


if  the  application  had  been  made  by  htm  instead  of  the  assignee.  Notwith* 
staDding  this  decision,  the  question  was  considered  unsetded  in  Worrall  v. 
MarluT^  and  BuBhman  ▼•  PtU^  in  the  year  1784,  {q)  when  Lord  Thurlow 
indined  to  the  opinion  that  the  wife*s  equity  would  not  prevail  against  the 
assignee  of  the  husband  for  a  valuable  consideration ;  but  that  opinion,  besides 
beiw  opposed  by  the  above  decision  of  Lord  Northington,  is  at  variance  with 
anoUier  by  the  same  judge  in  the  year  1765.  In  that  case,  (r)  the  husband  and 
his  wife  assigned  her  interest  in  a  legacy,  to  secure  to  A.  300  Jl,  which  A. 
became  liable  to  pay,  in  consequence  of  his  being  surety  for  the  husband  in  a 
bond  f(Nr  that  sum;  upon  the  bill  of  A.,  against  the  husband  and  wife,  and  the 
assignees,  under  a  commission  of  bankruptcy  which  had  issued  against  the  hus- 
band, for  payment  of  his  debt  out  of  the  wife*s  share  in  her  legacy,  it  was  so 
decreed,  subject  to  the  settlement  of  a  part  upon  the  wife  and  children.  In 
addition  to  these  early  decisions,  and  in  opposition  to  the  doubts  of  Lord  Thur* 
low«  there  are  the  opinions  of  oUier  great  judges  in  favour  of  the  wife*s  equity, 
which  are  founded  upon  the  principle  before  laid  down.  In  Jewson  v.  Moul- 
Mm,  (s)  Lord  Hardwicke  refused  to  order  payment  to  the  husband's  assignees 
for  valuable  consideration,  of  personal  estate  to  which  the  wife  was  entitled 
under  her  father's  wiU,  and  recommended  them  to  ame  to  a  settlement  of  part 
of  the  money  upon  the  wife  and -her  children,  (which  was  assented  to,  and 
done  accordingly,)  his  Lordship  observing  **  that  he  laid  gjeat  weiffht  upon  the 
assignment  comprehending  the  whole  of  the  wife's  portion;  and  that  if  he 
allowed  that  practice  to  prevail,  it  would  trip  up  all  the  care  and  caution  of  the 
Court;  for  a  husband,  then,  would  have  nothing  to  do  but  to  take  up  money  of 
a  third  person,  and  although  neither  he  nor  the  lender  knew  exactly  at  the  time 
what  the  fortune  was,  yet  he  might  assign  it  over,  *and  so  defeat  r-  «ioq  -i 
the  care  of  the  Court  entirely."    In  Like  v.  Bererfordn  {t)  Pry  or  ^  J 

V.  HULt  {u)  and  Macauly  v.  PhUipSn  (x)  the  Court  gave  opinions  agreeably  to 
those  of  Lords  HardwicKe  and  Northington.  In  the  last  of  those  cases.  Lord 
Alvanley  expressed  a  very  defcided  opinion  upon  this  subject  to  the  following 
effect:  **Many  cases  upon  this  point  have  been  before  me,  which  have  put 
me  under  the  necessity  or  considering  the  rights  of  the  wife ;  and  I  am  cleariy 
of  opinion,  the  doubt  respecting  the  assignment  of  the  husband  for  a  valuable 
ooonderation  of  the  wife's  equitable  interest,  was  not  well  founded,  with  the 
single  exception  of  a  trust  of  a  term  of  years  of  land,  upon  which,  perhaps, 
there  may  be  some  doubt,  but  subject  to  that,  I  am  clearly  of  opinion  an  assign- 
ment for  a  valuable  consideration  will  not  bar  the  equity  of  the  wife ;  and 
it  would  be  strange  if  it  did,  since,  in  the  Courts  of  Law,  with  regard  to  an 
action  brought  against  executors  by  the  husband  for  a  legacy  due  to  his  wife,  it 
IS  determined  that  an  action  does  not  lie,  and  the  reason  given  is,  that  it  would 
totally  defeat  the  wife's  equity.  It  would  be  whimsical,  then,  that  the  assign- 
neot  by  the  husband  for  valuable  consideration,  should  put  the  assignee  in 
equity  in  a  better  situation  than  the  husband  himself  is  at  law.  The  guard  of 
tins  Court  upon  the  wife's  interest  would  be  very  singular,  if  the  husband,  not 
being  entitled  at  law,  miffht  assign  it  for  a  valuable  consideration  to  another  per- 
son, who  would  be  entitled  in  equity.  I  am  clearly  of  opinion  that  it  was  only 
a  doubt,  and  it  never  was  decided  that  the  husband  could,  by  such  assignment, 
or  any  other  means,  deprive  her  of  her  equity."  In  Franco  v.  Franco^  (v) 
his  Honor  adhered  to  his  opinion,  and  appears  to  have  been  prepared  to  decide 

(q)  See  note  to  1  P.  Will.  459. 

(r)  Wenonn  ▼.  Mieon,  in  a  note ;  1  P.  Will.  549,  Ed.  5. 
(t)  SAtk.417.  (0  3  Yes.  511. 

(»)  4  Brown,  C.  C.  139.  (x)  4  Vee.  19. 

(y)  4  Vee.  530.    # 
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aceording  to  it,  if  the  cause  in  its  theo  stage  would  have  permitted  $  and  in 
Johnson  v.  Johnson^  {z)  Sir  William  Grant,  M.  R.,  said,  that  although  it  had 
heen  decided  that  an  assignment,  for  a  valuable  consideration  by  the  husband  of 
r  *140  1  ^^  wife's  property,  was  sufficient  to  bar  the  right  of  the  wife  "anr- 
1-  ^  viving,  it  did  not  take  away  her  equity.     Her  right  not  to  have 

it  parted  with  without  a  settlement  being  made,  still  remained  clear  and 
untouched. 

It  is  to  be  observed,  that  the  Court  has  never  required  the  husband,  or  the 
persons  claiming  under  him,  to  settle  the  whole  of  the  wife's  choses  in  aeUan 
upon  her  and  children,  but  a  reasonable  proportion  of  them  only.  This  point 
was  maturely  considered  by  Sir  T.  Plumer,  V.  C,  in  the  ease  of  Bererford 
V.  Hobion^  (a)  where,  after  a  revision  of  all  the  authorities,  his  Honor  came 
to  the  above  conclusion.  In  that  case,  upon  a  reference  to  the  Master  to 
receive  proposals,  for  a  settlement  upon  the  wife  of  a  bankrupt,  he  reported  diat 
he  had  allowed  the  whole  of  the  fund,  which  was  a  legacy^  to  be  settled  upon 
her,  because  she  had  been  deserted  by  her  husband,  and  left  by  him  without 
the  means  of  support.  Upon  exceptions  to  the  report.  Sir  Thomas  Plumer 
allowed  them,  and  directed  the  Master  to  review  his  decision,  observing  that^ 
**the  question  is  not  whether  the  assignees  of  a  bankrupt  are  subject  to  this 
equity,  but  to  what  extent  it  is  to  be  carried  as  against  Uiem.  I  have  looked 
into  all  the  authorities ;  in  no  case  has  the  whole  of  the  property  been  settled 
on  the  wife  and  children.  In  Sleech  v.  TVumngton^  (6)  the  husband  was  gone 
abroad,  leaving  his  wife  unprovided  for,  and  ^et  all  the  Court  appeared  disposed 
to  do,  in  conformity  with  a  case  there  mentioned  by  the  Master  of  the  Sdls, 
was  to  direct  the  payment  of  tiie  interest  of  the  money  to  her  till  he  returned 
and  maintained  her.  In  Bond  v.  Simmons^  (e)  the  wife  having  brought  the 
husband  a  considerable  portion,  of  which  no  settlement  was  made,  and  he 
afterwards  filing  a  bill  for  a  legacy  left  to  her,  the  Court  decreed  a  settlement 
should  be  made,  but  he  obstinately  refusing  to  make  a  settlement,  and  dying,  it 
was  held  she  was  entitled  to  the  principal  and  dividends.  In  Pry  or  v.  £Ril^  {d) 
creditors  under  a  general  assignment  to  them  by  the  husband  iox  payment  of 
their  debts,  were  held  entitled  to  the  life-interest  of  the  wife,  on  making  a  pro- 

r*  «141  n  ^^^^^  *^^  ^^'  ^^  Burdon  v.  Bean,  (e)  the  assignees  filed  a  bill 
^  -J  in  respect  of  property  belonging  to  the  bankrupt  in  right  of  his 

wife,  and  the  wife  claimed  a  further  provision,  she  having  been  provided  for 
before  by  settlement.  The  Master  of  the  Rolls  said,  ^  it  is  impossible  to  give 
her  the  whole,  for  that  would  be  to  admit  that  a  married  woman  is  entitled  to 
the  whole  of  her  separate  property  to  her  separate  use.'  He  directed  a  refer- 
ence to  the  Master  for  a  proposal.  In  Ostoell  v.  Probert,  {/)  where  assignees 
claimed  the  estate  of  the  wife  in  right  of  her  husband,  proposals  for  a  settle- 
ment were  in  like  manner  directed.  In  WarraU  v.  Marlar,  [g)  the  fund  on  a 
claim  by  assignees  was  equally  divided  between  the  assignees  and  the  wife  and 
children  of  the  bankrupt  In  Broum  v.  Clarke,  {h)  half  the  property  was 
given  to  the  wife.  In  Preenian  v.  Parsley,  (t)  and  Lun^  v.  Milnes,  {k)  the 
assignees  of  a  bankrupt,  claiming  property  of  the  wife  in  his  right,  were  directed 
to  make  a  provision  for  the  wife.     In  Like  v.  Beresford,  (/)  where  a  ward  of 

(z)  1  inc.  Sl  W.  472.  (a)  1  Mad.  363. 

(b)  2  Vm.  560. 

h)  3  Atk.  20;  and  tee  Mitfoid  v.  Mitford,  9  Vm.  87;  Wright  ▼.  Moriej,  11  Yea.  17. 

Id)  4  Bro.  C.  C.  180.  (0  2  Yea.  jon.  607. 

(/)  2  Yeajan.  680. 


(g)  1  P.  Woia.  459,  hi  note  by  Mr.  Coz ;  8.  C.  1  Cox,  158. 
(i)  3  Yea.  166.  (Q  3  Yea.  421. 

(k)  6  Yaa.  517.  (/)  8  Yea.  506. 
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the  Court  had  been  ran  away  with,  the  Court  would  not  give  the  husband  any 
part  of  the  wife's  fortnne.     It  has  a  discretion  in  such  cases  whether  it  will 

S've  the  whole  or  a  part  to  the  wife.  In  Goose  y.  Davis^  in  1794,  not  reported, 
It  mentioned  in  the  sixth  edition  of  Mr.  Cooke's  Bankrupt  Law,  (m)  the 
Lord  Chancellor  referred  the  report  back  to  the  Master,  to  be  attended  by  the 
Msignees  $  the  Master  having  by  his  report  approved  a  settlement  of  the  whole 
liincL  In  Jacobs  et  Ux.  v.  Smyait  and  others,  before  the  Master  of  the  Rolls, 
]4di  of  November,  1792,  and  17th  of  May,  1793,  property  was  lef\  to  the  wife 
of  the  bankrapt  for  life,  and  claimed  by  the  assignees  of  her  husband,  the 
plain tiir,  who  was  a  bankrapt ;  and  the  master  of  the  Rolls  directed  a  reference 
to  the  Master*  to  receive  proposals  from  Jacobs,  the  bankrapt,  for  a  settlement 
OD  his  wife,  the  bankrapt  proposed  that  the  whole  should  be  settled  on  his  wife, 
and  that  proposal  was  approved  *of  by  the  Master,  no  exceptions  r-  «|^o  -i 
were  taken,  and  therefore  the  Court  was  not  called  upon  to  give  ^  -^ 

its  opinion  upon  the  report  There  seems  to  have  been  a  want  of  form  in 
diiecting  the  husband  to  lay  proposals  before  the  Master  because  he  of  course 
would  propose  that  the  whole  should  be  given  to  his  wife  rather  than  an^^art 
to  his  assignees,  the  assignees  must  have  consented  to  this  arrangement.  In 
Carr  v.  Taylor,  the  assignees  of  the  husband  claimed  property  in  right  of  the 
wife,  who  had  a  settlement  on  her  marriage ;  and  on  the  usual  reference,  a  pro- 
posal was  made  to  the  assignees  that  half  should  be  settled  on  the  wife  and 
diildren,  and  the  other  half  go  to  the  assignees ;  and  that  proposal  was  approved 
of  by  the  faster.  In  Wright  v.  Morley,  (p)  Sir  J.  Leach  says,  *  When  the 
hasband  becomes  a  bankrupt,  and  consequently  incapable  of  maintaining  his 
wife,  it  is  not  held  that  she  is  entided  to  the  whole  of  the  dividends  of  her  for- 
tune, or  of  any  life-interest  that  she  may  have,  any  more  than  she  is  entitled 
to  the  whole  of  her  fortune  consisting  of  a  capital  sum ;'  and  further  observes, 
*  If,  then,  in  this  case,  instead  of  a  particular  assignee  for  a  valuable  considera- 
tkm,  I  had  before  me  merely  the  general  assignees  under  a  commission  of  bank- 
raptcy,  the  wife  could  not,  as  against  them,  set  up  a  claim  for  the  whole  of  the 
dividends,  I  should  think  they  dealt  fairly  and  even  favourably  towards  her,  if 
oat  of  SOOiL,  the  produce  of  this  fund,  they  allowed  her  to  retain  160J1'  This 
is  a  strong  authority  to  show  that  even  where  the  husband  has  left  his  wife  and 
gone  abroad,  she  is  not  entided  to  the  whole  property.  In  no  case  has  the 
Court  given  the  whole  to  the  wife.  l*he  question  in  most  of  the  cases  has 
been,  how  much  the  wife  shall  have ;  and  in  determining  that  the  Court  has 
exercised  a  discretion,  and  has  not  tied  itself  down  to  any  precise  rale,  but  has 
never  given  the  whole." 

It  is  to  be  observed,  that  under  the  Marriage  Act,  4  Geo.  4,  c.  70,  s.  23,  in 
the  ease  of  a  marriage  solemnized  between  parties  under  age,  by  false  oath  or 
fraud,  the  guilty  party  is  to  forfeit  all  property  accraing  from  the  marriage, 
bat  *8uch  property  may,  by  order  of  the  Court,  made  upon  inform-  p  *iao  -i 
ation  filed  by  the  Attorney  General,  be  secured  for  the  benefit  of  ^  -^ 

the  innocent  party,  or  the  issue  of  the  marriage,  as  the  Court  shall  Uiink  fit,  so 
as  to  prevent  the  offending  party  from  deriving  any  interest  in  any  estate,  or 
peeoniary  benefit  from  the  marriage  ;  under  this  Act  it  has  been  held  that  the 
Coart  has  no  discretion  to  mitigate  the  penalty,  but  in  the  case  of  the  property 
being  that  of  the  wife,  is  bound  to  settle  and  secure  all  such  property,  oast, 
present  and  future,  for  the  benefit  of  herself  or  the  issue  of  the  marriage,  (q) 

It  appeare  formeily  to  have  been  considered,  that  if  the  husband  has  made  a 
setdement  upon  his  wife  upon  their  marriage,  the  wife  will  be  debarred  of  her 

(m)  Edit,  by  Gregg,  p.  287.  (p)  11  Ym  p.  20,  21. 

Iq)  AltonMj  G«iiend  v.  Mollay,  4  Rnsi.  829. 
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right  to  a  further  provision  out  of  any  property  which  may  sabaeqnendy  aocrae 
to  her;  (r)  but  it  seems  now  to  be  settled  that  the  Court,  according  to  the  power 
which  it  uses,  and  the  care  which  it  always  takes  of  the  interest  o(  femes  cavertj 
will,  where  there  is  a  slender  provision  only  made  for  the  wife  by  settlement 
before  marriage,  on  an  accession  of  fortune,  if  it  be  considerable  (not  a  trifle 
only)  oblige  the  husband  to  make  a  further  provision  for  her.  (s)  In  such  cases, 
however,  much  must  depend  upon  the  terms  of  the  settlement;  for  if  it  appears, 
either  by  express  words  or  by  fair  inference,  that  it  was  the  intention  of  Ae 
parties  that  the  husband  should  be  the  purchaser  of  the  future  as  well  as  the 
present  property  of  the  wife,  the  Court  will  not  require  the  husband  to  make 
an  additional  settlement.  In  such  cases,  however,  the  settlement  for  this  pur- 
pose must  either  express  it  to  be  in  consideration  of  the  wife's  fortune,  or  the 
contents  of  it  altogether  must  import  that,  and  plainly  import  it,  as  much  as  if 
it  were  expressed.  (/) 

The  right  of  a  wife  to  a  settlement,  does  not  attach  upon  property  in  which 
she  has  a  life-interest  only ;  such  property  belongs  to  the  husband,  jure  mariiif 
subJQ^  to  the  obligation  before  noticed  as  being  imposed  upon  him  by  the  law, 
r  *144  1  ^^  ^maintaining  her.  {x)  If  the  husband  fail  in  that  obligation 
L  -^  either  by  the  desertion  of  his  wife,  or  by  his  inability  to  assist  in 

her  support,  in  consequence  of  bankruptcy  or  insolvency,  the  Court,  as  in  the 
case  of  the  interest  arising  from  her  capital,  fastens  the  obligation  upon  the  pro- 

Eerty  itself,  and  will  give  her  a  provision  out  of  it,  in  the  one  case  asainst  the 
usband,  and  in  the  other  against  his  assignees ;  but  it  has  been  held,  that 
where  a  wife  has  an  ample  separate  provision,  secured  to  her  by  settlement  or 
from  other  sources,  the  principle  which  declares  her  to  be  entitled  to  a  provision 
out  of  her  life-estate,  against  her  husband's  general  assignees,  or  against  his 
incumbrancers  upon  her  estate,  will  not  apply,  {y)  It  has  been  held  also  not  to 
apply  in  the  case  of  a  particular  assignee  of  the  wife's  life-estate  who  purchased 
it,  when  the  husband  was  maintaining  the  wife,  and  before  any  circumstances 
had  raised  a  present  equity  in  the  property  for  the  wife,  (z) 

The  wife's  equity  for  a  settlement  is  not  for  her  benefit  only,  but  for  that  of 
herself  and  children ;  (a)  and  though,  as  has  been  before  stated,  she  may  upon 
her  examination  waive  it,  she  cannot  take  it  for  herself,  and  give  it  up  for  them. 
The  only  instance  in  which  a  different  course  was  ever  adopted,  appears  to 
have  been  in  the  case  of  Johnson  v.  Johnson ;  (6)  in  that  case  a  fund  in  Court 
belonging  to  the  wife  having  been  assigned  by  the  husband,  an  order  was  made, 
(the  wife  being  examined  and  consenting,)  that  part  should  be  transferred  to  the 
assignee,  and  that  the  other  part  should  be  paid  to  the  separate  use  of  the  wife, 
with  liberty  for  the  persons  entitled  to  apply  on  her  death.  Upon  an  applica- 
cation  made  by  the  assignee  after  the  death  of  the  wife,  who  had  survived  the 
husband.  Sir  Thomas  Plumer,  M.  R,,  refused  to  make  the  order,  saying,  (hat 
r  *145  1  ^^  ^^"  ^"^^  ^^  unusual  thing  to  make,  in  this  manner,  a  partial 
^  -J  settlement  *upon  the  wife  alone,  directing  the  interest  to  be  paid  to 

her  for  life,  it  being  quite  clear  that  the  children  must  be  included.     His  Honor, 
however,  was  of  opinion,  that  as  the  order  had  been  made  above  34  years  ago, 

(r)  hnkoy  ▼.  DacheM  of  Athol,  3  Atk.  448. 

(•)  March  v.  Heml,  3  Atk.  720;  Tomkyns  t.  Ladbrokep  8  Yet.  591,  595;  Stadqpols  ▼• 
Betamont,  8  Vm.  98 ;  Lady  Elibank  y.  Montolieu,  5  Yes.  787. 

(0  Per  Loid  Eldoo,  in  Dracev.  D«iiiioo»  6  Ym.  895. 

tx)  Bardon  t.  Dean,  8  Yes.  J.  60A;  Oswell  t.  Probert,  8  Ym,  J.  680;  Brown  v.  dark* 
8  Yes.  166;  Freeman  y.  Panley,  ib.  421 ;  Lamb  t.  .Milnes,  5  Yea.  517;  EUiotI  t.  Cocdoil, 
MMad.  155;  Agoilar  ▼.  AgntUur,  5  Mad.  414;  Pryor  v.  Hill,  4  Bro.  C.  C.  139. 

fy)  Ibid.  (z)  Elliott  t.  CordeU,  ubi  supra. 

[a)  Murray  ▼.  Lord  Elibank,  10  Yea.  84 ;  Lloyd  ▼.  WiIIiai9a,  1  Mad.  450. 
6)  IJac  dc  W.  47!t-5. 
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he  conM  not  alter  it,  and  directed  the  payment  of  the  money  to  the  second  hus- 
band of  the  wife,  (the  wife  consenting^  on  the  ground  that  Uie  wife  was  entitled 
by  snirivorship. 

But  though  the  equity  which  compels  the  husband  to  make  a  settlement  out 
of  the  wife  s  personal  estate  is  the  right  of  the  children  as  well  as  of  the  wife, 
yet  it  does  not  survive  to  the  children  after  her  death ;  (c)  but  in  such  case  the 
whole  fund  will  go  to  the  husband  by  survivorship,  it  has  been  thought  that 
Sir  Thomas  Sewell,  in  the  case  of  Cockei  v.  Phipps^  {d)  acted  in  direct  con- 
tradiction to  Lord  Northington's  decision  upon  this  point  in  Scriven  v.  Tapley. 
It  appears,  however,  from  the  very  elaborate  judgment  of  Sir  Thomas  Plumer, 
y«  C.  in  LUn/d  v.  WtUiams^  (e)  that  the  case  has  been  erroneously  reported, 
and  that  it  does  not  bear  upon  the  question. 

In  Murrmi  v.  Lord  Eitbank^  {/)  and  particularly  in  the  above-cited  case  of 
lioyd  V.  WiBiamSj  all  the  previous  cases  and  the  reasonii^  upon  the  subject 
have  been  collected  and  commented  upon,  and  it  appears  from  them  to  have 
been  the  opinion  both  of  Lord  Eldon  and  of  Sir  T.  Plumer,  that  the  children 
have  no  equity  after  the  death  of  the  mother,  unless  there  has  been  a  contract 
or  a  decree  for  a  settlement  in  her  life-time,  {g)  If,  however,  there  has  been 
an  order  or  decree  referring  it  to  the  Master  to  approve  a  proper  settlement  to  be 
made  upon  a  married  woman  and  her  children  out  of  the  property  of  the 
woman,  and  she  die  before  the  Master  has  made  bis  report,  the  children  will 
have  a  right  to  a  settlement,  under  the  order,  out  of  their  mother^s  property  i  {h) 
and  it  seems  that  the  children  are  clearly  entitled  to  assert  this  right  by  supple- 
mental bill,  (t) 

^From  the  opinions  expressed  in  the  above-mentioned  cases  of  p  ^,^1  .^  -• 
Murray  v.  Lord  Elibank^  and  Lbyd  v.  Williams^  it  seems  that  ^  -^ 

Lord  Eldon  and  Sir  Thomas  Plumer  considered  that  the  equity  of  the  wife  to 
a  settlement  in  favour  of  herself  and  children,  did  not  attach  till  after  a  decree  or 
order  referring  it  to  the  Master  to  approve  of  a  settlement  In  Steinmeiz  v. 
Btdthin^  {h)  however.  Sir  J.  Leach,  V.  C.  appears  to  have  come  to  a  different 
conclusion,  and  to  have  considered  that  the  right  of  the  wife  to  a  settlement, 
does  not  depend  upon  the  decree  or  order  for  referring  it  to  the  Master  to 
approve  a  settlement,  but  attaches  upon  the  property  immediately  upon  the 
fling  of  the  bill,  which  gives  the  Court  jurisdiction  as  to  that  property,  whether 
the  bill  be  filed  by  the  wife  or  by  others ;  and  that  when  once  the  equity  of  the 
wife  has  attached  upon  the  property,  it  continues  for  the  benefit  of  the  children, 
notwithstanding  the  death  of  tne  wife  before  the  settlement  is  executed.  In 
that  case  the  bill  was  instituted  by  the  executors  of  the  will,  under  which  the 
wile  became  entitled  to  the  property,  praying  the  direction  of  the  Court  con- 
cerning it,  and  the  wife  had  (lied  before  answer,  and  the  Court  held  her  children 
enticed  to  the  money,  on  the  ground  that  the  right  had  attached  upon  the  filing 
of  the  bill,  and  the  wife  had  done  no  act  to  waive  it 

But  whether  the  equity  of  the  wife  to  a  settlement,  for  the  benefit  of  herself 
and  children,  attaches  upon  the  property  so  early  as  the  period  of  filin|  the  bill, 
or  not,  it  is  clear  that  the  wife  may  at  any  time  before  the  execution  of  a  settle- 
ment, even  after  the  Mastei  has  actually  approved  of  one  under  a  decree, 
ai^pear  in  Court  and  waive  her  right,  so  as  altogether  to  defeat  her  children.  (/) 

8ertv«n  v.  Tapley,  3  Ed.  887 ;  Amb.  509,  8.  C. 
1  Dick.  391.  (e)  1  Mad.  460. 

10  Vfli.  84.  Ig)  1  Mad.  467. 

Monmy  ▼.  Lord  Elibrak,  10  Vea.  84. 
(i)  Ibid.  84;  18  Ym.  1 ;  ».  C.  14  Yes.  490,  8.  C. 
{k)  1  Gljnn  &  J.  04. 

(/)  Rowe  V.  JaekMn,  2  Dick.  004 ;  Murray  ▼.  Lord  Efibank,  10  Yet.  84 ;  Martin  ▼.  Mit- 
ch^ died  10  Ym.  89 ;  Stetninetx  t.  Halthio,  1  Glynn  dc  J.  64. 


(c)  derive 
id)  IDii 

(/)  1< 
(l)M, 
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With  respect  to  the  question  of  whether  it  10  competent  to  the  wife,  by  con- 
sent in  Court,  to  waive  her  right  to  a  settlement  for  herself  and  her  issue,  after 
a  contract  entered  into  on  the  part  of  tfte  husband  to  make  one,  it  is  to  be 
r  *147  1  ^^^'^^^  ^^^^  ^^  ^^  parte  Oardiner^  (m)  Ijord  Hardwicke  held 
^  -^  that  she  *might  waive  it  as  far  as  her  own  interest  was  concerned, 

but  not  for  her  children.  In  that  case  a  reference  had  been  made  to  the  Master 
to  approve  a  proper  settlement,  in  consequence  of  which,  proposals  had  been 
given  in  and  signed  both  by  husband  and  wife,  by  which  he  was  to  settle  an 
estate  in  Jamaica  in  strict  settlement.  Before  the  matter  was  ultimately  con- 
cluded, the  husband  and  wife  went  to  Jamaica,  where  they  staid  six  years,  and 
upon  their  return,  there  being  no  children,  they  preferred  a  petition  to  have  the 
money  paid  out  of  Court  to  the  husband,  the  wife  consenting ;  but  Lord  Hard- 
wicke refused  the  application,  being  of  opinion  that  the  proposal  was  binding, 
and  that  if  the  husband  had  died  abroad,  and  had  left  children,  such  childroi 
would  have  been  entitled,  under  those  articles,  to  have  had  it  carried  into  exe- 
cution. 

The  same  rule  was  subsequently  acted  upon  by  Sir.  J.  Leach,  V.  C,  in 
Ihmer  v.  Taylor^  (n)  and  though  that  decision  was  afterwards  reversed  by 
Lord  Brougham,  yet,  as  that  reversal  was  upon  the  ground  that,  what  the  Vice 
Chancellor  had  treated  as  a  binding  agreement,  had  on  a  former  occasion  been 
considered  by  Sir  William  Grant  as  merely  voluntary  and  such  as  a  Court  of 
Equity  would  not  carry  into  effect,  the  principle  upon  which  the  case  was  ori- 
ginally determined,  must  be  considered  as  undisturbed  by  the  reve/sal  of  the 
Vice  Chancellor's  decision. 

It  seems  that  if,  after  a  reference  to  approve  of  a  settlei^enU  one  of  die  par- 
ties die  before  the  settlement  be  approved  of  by  the  Court,  and  there  are  no 
children  of  the  marriage,  the  right  of  survivorship  as  between  the  husband  and 
the  wife  is  not  affected.  Thus  in  Macaulay  v.  Philips^  (0)  Lord  Alvanley 
laid  it  down,  that  if  the  wife  had  died  even  after  a  proposal  had  been  made  by 
the  husband  under  such  an  order,  the  husband  would  have  been  entitled.  His 
Lordship,  however,  said,  that  he  did  not  mean  to  determine  what  the  case 
would  have  been  if  the  proposal  had  been  approved  of  by  the  Court,  and  a 
settlement  ordered  to  be  made  (as  perhaps  then  the  Court  would  have  consid- 
r  *148  1  ^^^  ^^  ^  actually  made,)  and  *that  he  was  far  from  determining 
^  ^  that  in  such  a  case  the  settlement  would  be  entirely  at  an  end ;  on 

the  contrary,  he  thought  it  would  be  binding,  and  Uiat  the  accidlent  would  make 
no  difference. 

It  may  be  observed  here,  that  if  the  wife  be  an  adulteress,  living  apart  from 
her  husband,  a  Court  of  Equity  will  not  interfere  upon  her  application  for  a 
settlement  out  of  her  own  chosts  in  action^  neither  will  it  order  them  to  be 
paid  to  her  husband ;  not  to  the  former,  because  she  is  unworthy  of  the  Court's 
notice  or  interference ;  nor  to  the  latter,  because  he  does  not  maintain  her,  in 
respect  of  which  duty  only  the  law  gives  to  him  her  fortune.  Accordingly,  in 
Cart  V.  Eaatabrooke,  {q)  cross  petitions  were  presented  by  the  husband  and 
wife,  the  one  praying  that  850/.  belonging  to  her,  might  be  settled  to  her  sepa- 
rate use,  the  other  Siat  the  money  might  be  paid  to  the  husband  without  his 
making  any  provision  for  her.  The  wife  had  eloped  and  had  lived  in  adultery, 
and  her  husband  had  obtained  a  divorce  a  mensd  et  thoro^  but  at  the  time  of  the 
application  the  adulterer  was  dead,  and  the  wife  was  supported  by  his  mother; 


(m)  Anon.  3  Yea.  671. 
[ft)  1  Sim.  169 ;  3  Rust,  dc  M.  190,  8.  C. 
o)  4  Vm.  19. 

[q)  4  Yes.  146.     See  alio  Bell  t.  Montgomeiy,  3  Yee,  jon.  191 ;  end  Wetkyne  v.  WeU 
kyn%  3  Atk.  97. 
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the  Lord  Chancellor  said  he  could  make  no  order  upon  either  petition,  that  he 
conld  not  settle  the  sam  to  the  wife's  separate  use,  and  that  he  roust  leave  it  as 
il  was.  Bat  the  rule  is  different  in  instances  of  female  wards  of  the  Court  who 
are  married  without  its  consent ;  for  although  they  afterwards  live  in  adultery, 
the  Court  will  enforce  a  settlement ;  (r)  because  the  marriage  being  a  contempt, 
the  Court  thereby  obtained  jurisdiction  to  commit  the  husband,  in  consequence 
of  his  misconduct,  until  he  should  make  a  proper  settlement,  and  will  not  part 
with  that  power  until  thslt  act  be  done,  whatever  may  be  the  irregularity  of  the 
wife*8  conduct,  which  may  be  attributed  in  some  degree  to  her  husbana*s  con- 
duct in  procuring  such  a  clandestine  marriage. 

With  respect  to  the  order,  which  is  usually  made  upon  an  application  for  the 
property  of  the  wife,  in  case  the  wife  does  not  consent,  the  terms  of  it  are,  thai 
it  be  referred  to  the  Master  to  inquire,  and  state  to  the  Court  whether  any  set- 
tlement *has  been  made;  and  in  case  the  Master  shall  find  that  r-  ^.  .g  -| 
none  has  been  made,  or  if  any  has  been  executed,  if  he  does  not  ^  -I 

approve  of  the  same,  then  the  husband  is  to  be  at  liberty  to  lay  proposals 
before  the  Master,  and  the  Master  is  to  state  the  same,  with  his  opinion,  to  the 
Court  (s)  Where  a  reference  is  made  to  the  Master  to  approve  of  a  proper 
settlement  upon  the  wife  out  of  a  particular  property,  it  is  always  usual  to 
direct  the  Master  to  have  r^rd  to  any  settlement  which  the  husband  may  have 
made  upon  the  wife  aliunai.  And  as  the  extent  of  the  provision  out  of  the 
particular  property  in  question  may  be  affected  by  any  prior  settlement  made 
by  the  husband,  so  also  in  making  such  provision,  regard  ought  to  be  had  to 
any  other  property  which  may  have  been  possessed  by  the  husband  in  right  of 
his  wife  i  for  the  adequacy  of  the  prior  settlement  to  the  equity  of  the  wife, 
must  depend  upon  the  amount  of  the  other  property  possessed  in  her  right,  {i) 
The  usual  order  iu  such  cases  therefore,  is,  to  refer  it  to  the  Master  to  approve 
of  a  proper  settlement  upon  the  wife  and  children,  ** regard  being  had  to  the 
extent  of  the  wife's  fortune,  and  to  any  settlement  which  may  already  have 
been  made  upon  her." 


Where  the  proper^  of  a  married  woman  is  a  subject  of  equitable  cogni- 
xance,  it  is  not  matenal  whether  the  aid  of  the  Court  is  sought  by  the  wife,  or 
by  the  husband  or  his  representatives  or  assignees ;  and  it  is  now  certain  that  a 
ftme  covert  may  herself  file  a  bill  for  the  purpose  of  having  that  to  which  she 
il  entitled  secured  to  her  and  her  family,  (ti)  In  Lady  iBlibank  v.  Manio^ 
Seu,  (x)  where  a  bill  was  filed  by  a  married  woman  against  her  husband,  Lord 
Tbunow  said  that  the  only  difficulty  he  had  was,  upon  the  form  of  the  suit, 
whether  a  married  woman,  by  her  next  friend,  could  be  a  plaintiff  in  this 
Court;  but  that  with  respect  to  that  difficulty,  if  upon  the  point  of  law,  she 
was  entided,  and  there  was  no  way  of  asserting  her  right  against  her  husband 
hat  by  bill,  that  objection  he  thought  did  not  weigh  much,  and  his  Lordship 
vltimately  made  the  decree. 

*No  doubt,  therefore,  can  be  now  entertained,  that  a  wife  may,  r-  ^.^  ^ 
under  sndi  cireumstanoes,  be  the  plaintiff  in  a  suit  against  her  bus*  ^  -^ 

(r)  Ball  ▼.  Coatta,  I  Vei.  Sl  Bou  802-304. 

(fS  Seton  on  0ee.  359 ;  Hand's  Pnc,  S17. 

(f)  Graen  y.  Otte,  1  8.  dc  8.  354;  Bond  v.  Simmona,  8  Atk.  80;  Efibuk  v.  BlMito- 
liea,  6  Yea.  744. 

(u)  Worrmll  ▼.  Marlar,  cited  io  Mr.  Cox*a  nota  to  Boavil  v.  Brandon,  1  P.  Wma.  459, 
whero  tba  eaaea  on  thia  aobrject  ara  oollactad. 

(x)  6  Yaa.  748. 
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band ;  and  indeed  it  seems  necessary  that  in  all  those  cases  in  vhich  her  inter- 
ests are  in  opposition  to  the  rights  claimed  by  her  husband,  she  shoald  be 
entitled  to  sue  as  a  plaintiff  without  her  husband  joining;  (y)  for  the  husband 
being  the  person,  t)r  one  of  the  persons  complained  of,  Uie  complaint  cannot  be 
made  by  him.  In  such  cases,  however,  it  is  necessary  that  the  husband  should 
be  a  substantive  parihr  to  the  suit,  the  mere  naming  him  as  the  next  friend  of  the 
wife  will  not  be  sufficient,  and  upon  this  ground,  in  Smyth  v.  Myera^  {z)  the 
Court  granted  a  motion  made  on  the  part  of  the  plaintifi;  who  had  a  separate 
estate,  for  liberty  to  strike  out  the  name  of  the  husband  as  next  friend,  and  to 
make  him  a  co-plaintiff. 

It  is  to  be  observed  here,  that  where  the  suit  is  for  a  cho8t  in  action  of  the 
wife,  the  wife's  right  to  a  settlement  will  not  be  prejudiced  by  her  husband 
being  joined  with  her,  because  all  suits  and  defences,  in  this  Court,  by  husband 
and  wife  jointly,  where  there  is  no  appearance  for  the  wife  by  guardian,  are 
considered  as  suits  and  defences  of  the  husband,  and  the  Court  uierefore  will 
not  suffer  the  money  to  be  paid  to  the  husband  on  the  prayer  of  his  counsel, 
because  it  knows  that  the  instructions  to  counsel  come  from  the  husband,  who 
has  the  power  of  the  suit  and  defence.  In  such  cases,  therefore,  the  Court 
expects  that  the  wife  should  attend  in  Court,  or  before  commissioners,  and  give 
her  consent,  before  it  will  make  an  order  for  payment  to  the  husband  (a)  And 
upon  this  principle,  where  a  married  woman  having  a  separate  interest,  joins  as 
a  co-plaintiff  or  co-defendant  with  the  husband,  instead  of  suing  by  her  next 
friend,  or  answering  separately,  the  suit  or  defence,  will  not  prejudice  a  future 
claim  by  the  wife  in  respect  of  her  separate  interest;  (6)  and  it  has  been  decided, 
r  *151  1  ^^^  ^  ^^^^  ^  ^  husband  and  wife  against  the  *trustees  of  the  wife's 
^  -^  separate  property,  cannot  be  pleaded  in  bar  to  a  subsequent  suit  by 

her  and  her  next  friend,  against  the  trustees  and  her  husband,  although  thie 
relief  prayed  in  both  suits  is  the  same,  (c) 

In  genera],  however,  where  the  suit  relates  to  anything  for  the  separate -use 
of  the  wife,  the  bill  ought  to  be  filed  in  her  name  by  her  prochein  amy^  odier- 
wise  it  is  her  husband^  bilL  The  Court  however  will,  under  those  circum- 
stances, take  care  of  the  wife,  and  order  payment  to  some  person  for  her.  {d) 

The  effect  of  joining  the  husband  as  co-plaintiff  in  a  bill  by  a  wife,  respect- 
vas  her  separate  estate,  is  an  admission  by  him  that  it  is  the  separate  property 
of  the  wile,  in  as  full  a  manner  as  he  could  make  such  an  admission  if  he  were 
a  defendant,  (e) 

As  a  wife  may  sue  her  husband  in  respect  of  her  separate  property,  so  may 
a  husband  in  a  similar  case  sue  his  wife.  {f\  Such  suit,  however,  can  onty 
be  in  respect  of  his  wife's  separate  estate ;  lor  a  husband  cannot  have  a  dis- 
covery of  his  own  estate  against  his  wife,  {g) 

Where  it  is  necessary  that  a  suit  respecting  the  property  of  a  married  woman 
should  be  instituted  against  her  husband,  or  that  the  husband  should  be  one  of 
the  defendants,  as  the  wife  being  under  the  disability  of  coverture  cannot  sue 
alone,  and  she  cannot  sue  under  the  protection  of  her  husband,  she  must  se^ 
other  protection,  and  the  bill  must  be  exhibited  in  her  name  by  her  next  friend;  (A) 

{y)  Regnes  v.  Jjewesp  1  Ch.  Ca.  85;  8.  C.  Nelf.  88 ;  and  Kirk  v.  Clark,  Prec.  Ch. 
376 ;  Oxeoden  ▼.  Ozenden,  2  Vera.  498 ;  Lawley  ▼.  Halpen^  Bunb.  810 ;  Lady  Elibank 
V.  Montoliea,  uhi  supra, 

{z)  8  Mad.  474. 

(a)  Pawlet  ▼.  Delaval,  2  Yea.  663-669 ;  vide  etiam  Mole  ▼.  Smith,  1  J.  &  W.  66(6. 

(6)  Haghea  v.  Evana,  1  8.  &  8.  185.         (c)  Reeve  t.  Dalby,  2  8.  &  8.  464.  ^ 

((/)  Griffith  ▼.  Hood,  2  Yea.  452. 

(e)  8myth  ▼.  Myera,  3  Mad.  474;  ttide  Ryan  ▼.  AndenoD,  ib.  174% 

(/)  Warner  t.  Warner,  1  Dick.  90;  Ainalie  ▼.  MedUcott,  13  Yea.  266. 

(g)  Brooks  T.  Brooka,  Piec.  Ch.  24.  (k)  Griffith  ▼.  Hood,  2  Yea.  462. 
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who  18  also  named  as  such  in  the  bUl,  as  in  the  case  of  an  infant  (t)  A  bill, 
liowerer,  cannot,  as  in  the  case  of  an  infant,  be  instituted  by  a  next  friend  on 
behalf  of  a  married  woman,  without  her  consent,  and  if  a  suit  should  be  so 
histituted,  upon  her  affidavit  of  the  matter  it  will  be  dismissed,  (k) 

*The  prochein  amy  of  a  mirried  woman  need  not  be  a  relation,  r-  4^. .»  -n 
but  he  must  be  a  person  of  substance,  because  he  is  liable  to  costs;(A  ^  -^ 

and  in  this  respect  there  is  a  material  difference  between  the  procnein  amy  of  a 
feme  covert  and  of  an  infiemt,  for  any  person  may  file  a  bill  in  the  name  of  an 
io&nt,  but  the  suit  of  a  feme  covert  is  substantially  her  own  suit,  and  her  next 
friend  is  selected  by  her.  In  the  former  case,  therefore,  as  we  have  seen,  {m) 
the  Court  does  not  require  that  the  next  friend  should  be  a  person  of  substance, 
because  if  the  friends  of  an  infant  are  poor,  the  infant  might,  by  such  a  rule,  be 
deprived  of  the  opportunity  of  asserting  his  right,  but  m  the  case  of  a  feme 
covert,  as  the  object  for  which  a  procnein  amy  is  required  is  ^at  he  may  be 
answerable  for  the  costs,  the  Court  expects  that  the  person  she  chooses  to  fill 
that  office  should  be  one  who  can  pay  the  costs  if  it  should  turn  out  that  the 
proceeding  is  ill-founded;  and  it  has  even  gone  the  length  of  saying,  that  where 
the  next  friend  of  a  married  woman  takes  the  benefit  of  an  Insolvent  Act,  it 
will  not  suffer  the  cause  to  proceed  till  the  next  friend  is  changed,  or  security  is 
given  for  the  costs,  (n)  It  seems,  however,  that  in  the  latter  case  the  proper 
motion  to  be  made  is,  ^^that  all  proceedings  in  the  suit  may  be  stayed  untU 
•scority  be  given  for  the  costs,*'  and  that  an  application  to  remove  the  next 
friend  and  appoint  another  in  his  stead  would  be  improper.  (0) 

In  the  case  of  Lawley  v.  Halpen^  {p)^  feme  covert  plaintiff  was  permitted 
to  change  her  next  fnend  afler  considerable  progress  had  been  made  in  tne  cause, 
bat  the  order  was  only  made  upon  condition  that  the  Hew  next  friend  should 
enier  into  a  recognizance  to  answer  all  the  costs,  as  well  those  which  had 
aoenied  before,  as  those  which  would  accrue  after,  his  appointment. 

In  Barlee  v.  Barlee,  {q)  where  the  next  friend  of  a  married  woman  died 
pending  the  snit,  the  Court  ordered,  upon  the  application  of  the  defendant,  that 
the  hill  should  be  dismissed  unless  a  new  next  friend  be  named  within  two 
months. 

In  that  ease  it  is  also  to  be  observed,  that  the  Court  made  it  *part  p  « . .«  -1 
of  the  order,  that  in  case  the  bill  should  be  dismissed,  the  costs  of  ^  ^ 

the  defendant  should  be  paid  out  of  the  fund  in  Court,  which  fund  had  arisen 
from  the  rents  of  the  wife  s  separate  estate,  which  was  the  subject  of  litigation  | 
iiom  which  it  appears  that  the  property  of  a  manied  woman  in  the  hands  of  the 
Coon  will  be  considered  liable  to  the  costs  of  a  suit  instituted  by  her  touching 
that  property. 


If  a  bill  has  been  filed  by  a  feme  eok,  and  she  intermarry  pending  the  suit, 
the  proceedings  are  thereby  abated,  and  cannot  property  be  continued  without 
ft  Iwl  of  revivor.  If,  however,  a  female  plaintiff  marries,  and  afterwards  pro- 
ceeds in  the  suit  as  a /erne  sole,  the  mere  want  of  a  bill  of  revivor  is  not  an  error 
far  whjdi  a  decree  can  be  reversed  upon  a  bill  of  review  brought  by  a  defend- 

(i)  liOid  Red.  82.  Where  the  hiubaDd  is  onder  any  of  the  dinbilitiefl  enumerated  in  the 
ttUBencement  of  this  chapter,  in  aoch  caie  the  wife  is  conaiderad  as  a  ftmt  sole,  and  may 
Me  wllhoQt  the  intenreation  of  a  next  iiiend. 

(k)  Aodrewa  ▼.  Cradock,  Free.  Ch.  876;  Gilbert  Rep.  36,  8.  C. 

(0  Amm.  1  Atk.  670.  (m)  Ante^  p.  103,  104. 

(a)  PeoninstOD  ▼.  Alrin,  1  8.  dc  8.  864.     (0)  Ibid. 


Ip)  Bonh.  310.  (q)  1  8.  dc  8. 100. 


(7) 
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ant,  beeaase,  after  a  decree  made  in  point  of  right,  a  matter  which  may  be 
pleaded  in  abatement,  is  not  an  error  ujK>n  which  to  ground  a  bill  of  review.  (k| 

It  has  been  determined,  that  if  a  female  plaintiff  marries  pending  a  suit,  and 
afterwards  before  revivor  her  husband  dies,  a  bill  of  revivor  becoraea  unneces- 
sary* her  incapacity  to  prosecute  the  suit  being  removed ;  the  subsequent  pro- 
ceedings ouffht,  however,  to  be  in  the  name  and  with  the  description  which  she 
has  acquired  by  the  marriage,  {fj 

Where  a  bill  has  been  filed  oy  a  man  and  his  wife  touching  the  personal 
property  of  the  wife,  and  the  husband  diea^  pending  the  suit,  no  abatement  of 
the  suit  takes  place,  but  the  wife«  unless  any  act  has  been  done  which  may 
have  the  effect  of  depriving  her  of  her  ru[ht  by  survivorship,  may  continue  the 
suit  without  filing  a  bill  of  revivor.  If,  however,  she  does  not  think  proper  to 
proceed  with  the  cause,  she  will  not  be  liable  to  the  costs  already  incurred, 
because  a  woman  cannot  be  made  responsible  for  any  act  done  by  her  husband 
during  the  coverture;  but  if  she  take  any  step  in  the  cause  subsequent  to  her 
r  *lfi4  1  *bu^^^"^*B  death,  she  will  make  herself  liable  to  the  costs  from  the 
L  J  beginning,  (w) 

A  different  rule  with  respect  to  the  right  to  continue  a  suit  instituted  by  a 
husband  and  wife,  prevails  when  the  wife  dies  in  the  life-time  of  her  husband, 
from  that  which  is  acted  upon  when  the  husband  dies  in  the  life-time  of  his 
wife,  for  in  that  case,  although  the  husband  upon  the  death  of  his  wife  becomes 
entitled  to  all  her  chosea  in  action^  he  does  not  acqaire  such  title  by  survivor- 
ship, but  in  a  new  character,  and  an  absolute  abatement  of  suit  takes  place,  so 
that  to  entitle  himself  to  continue  it,  the  husband  must  first  clothe  himself  with 
the  character  of  her  personal  representative  by  taking  out  administration  to  her 
effects,  and  then  proceed  to  file  a  bill  of  revivor.  And  here  it  is  to  be  observed, 
that  if  after  the  death  of  the  wife  the  husband  were  to  die  before  the  termina- 
tion of  the  suit,  the  party  to  continue  the  suit  would  not  be  the  personal  repre- 
sentative of  the  husband,  although  such  personal  representative  would  be  the 
party  entided  to  the  money ;  and  it  is  remarkable  that  in  such  a  case,  the 
Ecclesiastical  Court  considers  itself  bound  to  grant  administration  to  the  next 
of  kin  of  the  wife,  and  not  the  personal  representative  of  the  husband,  {x) 
although  such  administrator  will  be  considered  in  equity  as  a  trustee  for  the  rep- 
resentative of  the  husband.  The  same  rule  is.  observed  by  the  Ecclesiastiol 
Courts  where  the  husband,  having  taken  out  administration  to  his  wife,  dies 
before  he  has  administered  all  her  property ;  in  such  case  also  the  Eccleaiasticai 
Courts  consider  themselves  bound  to  commit  the  administration  de  bonis  non  to 
the  next  of  kin  of  the  wife,  and  not  to  the  representatives  of  the  husband, 
although  they  are  the  parties  entitled  to  the  property,  (y) 


But  although  it  is  in  general  necessary  that  a  husband,  after  the  death  of  his 
wife,  pending  a  suit  instituted  by  them  for  the  recovery  of  her  personal  pro- 
perty, should,  in  order  to  entitle  him  to  proceed  with  the  cause,  take  out  adminia- 
tration  to  his  wife,  and  then  file  a  bill  of  revivor:  yet  if  any  act  has  been  done, 
the  effect  of  which  would  have  been  to  deprive  the  wife,  in  case  she  had 

(•)  ViiconnteM  Cruiborne  v.  Dalmahoy,  Neli.  R.  85;  8.  C.  1  Ch.  R.  281.  So  aft  hm^ 
if  a  woman  raes  or  is  stied  at  jofe,  and  judgment  it  againBt  her  a«  each,  thoagb  rfie  wm 
eiwertf  she  shall  be  estopped,  and  the  sheriff  shall  take  advantage  of  the  estoppel ;  1  8alk» 
810;  1  Roll.  Abr.  869,  pi.  60. 

(<)  OodbiD  ▼.  Earl  Ferrars,  Lord  Red.  47,  n. 

Lord  Red.  47;  vide  eUam,  3  Atk.  736,  Sl  Bond  v.  StmnftDDt,  ib.  31. 
Williams  on  Exeeutoia,  344,  910.        (y)  Ibid. 
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ooiliTed  her  husband,  of  her  right  by  sarvivorship,  *and  to  vest  the  p    4(.^g    -i 
DToperty  in  the  husband  absolutely,  the  husband  may,  it  is  appre-  ^  ^ 

Jiended,  continue  the  suit  in  his  individual  character  without  taking  out  admin- 
ktratton  to  his  wife. 

In  such  case,  however,  it  will  be  necessary,  if  such  act  has  taken  place 
subsequently  to  the  institution  of  the  suit,  to  bring  the  fact  before  the  Court  by 
means  of  a  supplemental  bill,  unless  it  appears  upon  the  proceedings  which 
have  already  taken  place  in  the  cause. 

This  distinction  renders  it  important  to  consider  what  the  circumstances  are 
which  will  have  the  effect  of  so  altering  the  property  as  to  vest  the  right  to  the 
wife's  personal  property  absolutely  in  me  husband,  and  entitle  him  to  proceed 
in  a  suit  without  assuming  the  character  of  her  personal  representative. 

Upon  this  subject  it  is  to  be  observed,  that  a  mere  intention  to  alter  the  pro- 
perty will  not  have  the  effect  of  giving  the  husband  the  absolute  right  in  it,  and 
that  thereibre  the  mere  bringing  an  action  at  law,  or  filing  a  bill  in  equity,  will 
Bol  alter  the  property,  unless  there  be  a  judgment  or  decree  for  payment  to  the 
hnsband  alone.  « 

And  so  it  has  been  decided,  that  an  appropriation  by  an  executrix  of  so 
much  of  the  assets  of  her  testator  as  was  necessary  to  discharge  a  legacy 
bequeathed  to  a  married  woman,  was  not  such  a  change  of  the  property  as 
would  vest  it  in  the  husband  $  but  it  seems,  that  if  a  person  indebted  to  a  married 
woman  oc  holding  money  belonging  to  her,  pay  such  money  into  Court  in  a 
cause  to  which  the  husband  and  wife  are  parties,  such  payment  will  be  consid- 
ered as  an  alteration  of  the  property ;  for  as  properly  it  could  only  have  been 
paid  daring  coverture  to  the  husband,  the  circumstance  of  its  having  been 
made  into  Court  will  not  alter  the  rights  of  the  parties,  and  it  will  be  considered 
as  a  payment  made  to  him.  (z)  For  the  same  reason,  where  the  jewels  of  the 
wife  had  been  deposited  in  Court  by  the  husband  under  an  order,  they  were 
eonsidered  as  belonging  to  the  husband*s  executors,  and  not  to  the  representative 
of  the  wife  who  had  survived,  because,  having  been  in  the  possession  of  the 
husband,  even  a  tortious  act  could  not  divest  that  property  and  turn  it  into  a 
eAose  in  action^  (a)  much  less  could  a  payment  into  Court  *under  p  *i^a  -i 
an  order.     And  so  where  a  married  woman,  who  was  the  commit-  ^  ^ 

lee  of  the  estate  and  person  of  her  lunatic  husband,  was  entided  to  stock  which 
was  standing  in  the  name  of  a  trustee  for  her,  and  this  stock  was  by  an  order 
Blade  in  the  lunacy  transferred  into  the  name  of  the  Accountant  General  in  the 
matter  of  the  lunacy,  and  part  of  it  was  afterwards  sold  out  and  applied  in  pay- 
Bient  of  costs  in  the  lunacy.  Lord  Lyndhurst  held,  that  the  mode  in  which  the 
stock  had  been  dealt  with  amounted  to  a  reduction  into  possession  by  the 
hnsband ;  because  as  payment  by  the  trustee  to  the  lunatic  or  to  the  committee, 
would  have  been  a  reduction  into  possession ;  so  payment  into  Court  to  the 
eiedtt  of  the  lunacy,  was  equally  a  reduction  into  possession  for  the  lunatic ; 
and  upon  this  ground  his  Lordship  refused  to  grant  a  petition,  presented  by 
the  wue  aAer  Uie  death  of  the  lunatic,  praying  that  the  stock  might  be  trans- 
femd  to  her,  as  belonging  to  her  by  survivorship.  (6)  If,  however,  money  paid 
into  Court  be  carried  by  order  to  the  joint  names  of  the  husband  and  wife, 
the  case  will  be  different,  and  the  wife  will  not  be  deprived  of  her  right  of 
smrvivofship,  in  the  case  of  the  husband  dying  before  he  has  procured  an 
Older  for  the  payment  of  it  out  of  Court :  (c)  and  it  seems  that  a  mere  pay- 
■lent  or  transfer  of  money  or  stock  to  trustees  tor  the  benefit  of  the  wife,  will  not 
give  the  husband  the  absolute  right  to  the  money  to  the  exclusion  of  the  wife. 

(z)  Packer  ▼.  Wyndham,  Prac  Ch.  418.     (a)  Ibid. 
(&)  bt  re  Jiokioff,  6  Kqm.  183.  (e)  Ibid. 
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It  appears  formerly  to  have  been  held  that  a  promissory  note  anyea  to  a  wife 
4luring  coverture^  became  the  property  of  the  husband  absolutely,  as  the  wife 
could  not  acquire  property  during  coverture,  and  upon  this  principle.  Lord 
Hardwicke,  in  Lightboume  v.  Holyday^  {d\  held,  that  upon  tne  death  of  the 
husband  in  a  suit  respecting  a  note  of  tnis  description,  the  suit  abated,  and  in 
Hodges  V.  Beverley^  U)  it  was  determined  that  a  note  given  to  a  font 
covert^  was,  upon  her  nusband^s  death,  to  be  considered  as  nis  assets.  But 
in  Nash  v.  Nanh^  (/^  Sir  Thomas  Piumer,  V.  G.  held,  that  a  note  given  to 
a  wife  was  a  chose  m  acHon  of  the  wife,  and  survived  to  her  on  the  death 
r  *157  1  ^^  ^^'^  husband,  and  that  the  circumstance  of  the  ^husband  haviag 
^  ^  received  the  interest  and  part  of  the  capital  in  his  lifetime,  for 

which  he  gave  a  receipt,  did  not  alter  the  nature  of  the  property,  but  that  the 
remainder  of  the  money  still  remained  a  chose  in  actum. 

In  the  last  case  a  receipt  of  part  of  the  money  by  the  husband  was  not,  as  we 
have  seen,  held  sufficient  to  altar  the  nature  of  the  property  in  the  remainder  so 
as  to  deprive  the  wife  of  her  right  to  it  by  survivorship,  in  general,  howevei^ 
if  the  husband,  either  alone  or  jointly  with  his  wife,  authoriae  another  penon 
to  receive  the  property  of  the  wife,  whether  it  be  money,  legacy  or  other  thing, 
and  such  person  actually  obtain  it,  such  receipt  will  change  the  wife's  interest 
in  the  property,  and  be  a  reduction  into  possession  by  the  husband.  Thus,  in 
DosweU  V.  Earle,  {h)  where  an  executor,  with  the  wife's  consent,  had  paid  a 
legacy,  to  which  the  wife  was  entitled  upon  the  death  of  her  mother,  lo  the 
husband,  upon  his  undertaking  to  pay  the  interest  to  the  mother  during  her  life^ 
and  the  wife  having  survived  her  and  her  husband  filed  a  bill  daiming  the 
money  against  her  husband's  executors,  the  bill  was  dismissed. 

The  mere  proof  of  a  debt  due  to  the  wife  by  the  husband  under  a  fiat  or 
commission  of  bankrupt  against  the  debtor,  will  not  alter  the  property  of  the 
debt,  and  it  still  remains  a  chose  in  action.  {i\  It  seems,  however,  that  an 
award  by  an  arbitrator  giving  money  to  the  husoand,  to  which  he  was  entitled 
in  right  of  his  wife,  will  have  the  effect  of  altering  the  property  and  giving  it  to 
the  husband  absolutely,  (k) 

With  respect  to  the  effect  of  a  judgment  at  law  in  altering  the  property  of  a 
wife's  chose  in  action^  much  depends,  as  we  have  seen,  upon  whether  the  wife 
is  or  is  not  named  in  the  proceeding.  If  the  wife  be  not  a  party,  (which  she 
need  not  be  at  law,  if  the  right  accrued  to  the  wife  during  coverture,)  a  judg- 
ment in  an  action  commenced  by  the  husband  will  vest  the  property  in  the 
husband,  so  that  in  the  event  of  the  death  of  the  husband  before  execution,  the 
wife  would  be  deprived  of  her  right  by  survivorship ;  (/)  this,  however,  will 
not  be  the  case  if  the  wife  be  a  party,  in  which  case,  if  the  husband  die 
r  *158  1  *^^^  judgment  and  before  execution  sued  out,  ibe  judgment  wiB 
L  ^  survive  to  her.  (tn) 

Decrees  in  equi^,  as  we  nave  seen,  so  fisur  resemble  judgments  at  law  in  diit 
respect,  that  until  the  money  be  ordered  to  be  paid,  or  declared  to  belong  to  the 
one  or  the  other,  the  rights  of  the  parties  will  remain  undisturbed ;  but  an  order 
for  payment  of  a  sum  of  money  to  the  husband  in  right  of  his  wife,  changes 
the  {property  and  vests  it  in  the  husband,  (n) 

Where,  however,  a  decree  or  order  has  been  made  by  the  Court  for  the  pay- 
ment of  a  sum  of  money  to  the  husband  and  wife,  and  either  party  dies  before 


\f 


3  Eq.  Ca.  Ab.  1 ;  3  Mad.  185»  n.         («)  Bnnb.  188. 
)  2  Mad.  138.  (A)  12Vea.478. 

(i)  Anoo.  3  Yarn.  707.  (k)  Oglander  t.  Bataon,  1  Yam.  896. 

(/)  Oglander  t.  Bataoo^  1  Yam.  896;  Garforth  ▼.  Bradley,  3  Yea.  677. 
(m)  Oarforth  ▼.  Bradley,  3  Yea.  677.  (n)  Haygata  t.  Annaalaj,  8  Bro.  C.C.  9KL 
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Gyment,  the  money  will  belong;  to  the  survivor.  Thus,  where  a  plaintiff  and, 
i  wife  brought  their  bill  against  an  executor  for  a  legacy  bequeathed  to  the 
wife  before  marriage,  and  a  decree  was  made  that  tfie  money  should  be  paid  to 
the  plaintiffs  ;  upon  a  question  whether  the  money  should  go  to  the  wife  or  to  the 
administratrix  of  the  husband,  the  Court  referred  it  to  one  of  the  Judges  to 
certify,  who  gave  it  as  his  opinion,  that  a  decree  in  Chancery  for  money  or  any 
ocher  personal  thing,  being  a  judgment  in  equity,  was  of  the  like  nature  with, 
and  ought  to  be  governed  by  the  same  rules  as  a  judgment  for  a  debt  or  damages 
at  common  law,  and  consequently  that  the  interest  or  benefit  of  the  decree,  and 
the  money  due  thereby,  ouglu  to  go  and  be  to  such  of  the  parties  as  should 
have  the  right  thereto  in  case  it  were  a  judgment  for  debt  or  damages  at  common 
hw,  according  to  which,  if  a  judgment  be  had  by  husband  and  wife  in  an  action 
brought  by  them  for  a  debt  due  to  the  wife  before  marriage,  and  the  husband 
dies  after  the  judgment  and  before  execution  sued,  the  debt  due  on  the  judgment 
belongs  lo  the  wife,  and  she  may  sue  execution  upon  the  judgment,  and  not  the 
executor  or  administrator  of  the  husband,  {oj  This  opinion  was  acted  upon  by 
die  Court  in  another  case,  where  a  man  ana  nis  wife  brought  their  bill  to  redeem 
a  mortgage  of  the  wife's  estate,  and  the  defendants  put  in  a  plea  to  the  bill, 
wbidi  was  overruled,  for  which  5/.  costs  were  riven  to  the  plaintiffs ;  upon  the 
death  of  the  husband  a  question  arose  as  to  who  was  ^entitled  to  p  ^.-g  -, 
the  costs,  and  the  Lord  Chancellor  (King)  for  some  time  doubted,  ^  -I 

and  asked  the  Registrar,  but  afterwards,  taking  it  to  be  as  a  joint  judgment  for 
a  sum  certain,  determined  that  it  did  survive  to  the  wife.  ( n)  Upon  the  same 
principle,  in  Ibrbts  v.  Pkipps,  {q)  where  a  decree  was  made  that  one-sixth  of 
the  residue  to  which  the  wife  was  entitled,  should  be  paid  to  her  and  her  hus- 
band, and  the  wife  died  before  the  money  was  received,  it  was  determined  by 
Lord  Northington,  that  the  husband  was  entitled  to  the  money,  not  ad  adminis- 
trator to  the  wife,  but  as  survivor  under  the  decree. 

With  respect  to  the  effect  of  an  assignment  by  the  husband  of  his  wife's 
cAote  in  action  upon  her  right  of  survivorship,  it  is  to  be  observed,  that  where 
the  chose  t»  adion  is  capable  of  immediate  reduction  into  possession,  the  wife 
will,  by  such  an  assignment,  be  deprived  of  her  right,  but  that  where  it  is  not 
capaUe  of  immediate  reduction  into  possession,  as  where  it  is  in  reversion  or 
expectancy,  an  assignment  of  it  will  not  bar  the  right  which  the  wife  would 
otherwise  have  had  to  possess  it  in  the  event  of  her  surviving  her  husband, 
iidess  it  is  actually  reduced  into  possession  before  his  death. 

It  appears  formerly  to  have  been  considered  that  in  this  respect  there  existed 
a  diflerence  been  legal  and  equitable  choses  in  actiont  or,  to  speak  more  cor- 
reetly,  between  chosea  in  action  and  equitable  interests  in  the  nature  of  choaea 
m  adion^  with  respect  to  which  latter  it  appears  to  have  been  thought  that  an 
assyimeat  of  them  by  the  husband  would,  in  certain  cases,  without  any  reduc- 
tion into  possession  before  his  death,  have  the  effect  of  defeating  the  wife's 
i%ht  to  them  by  survivorship;  and  attempts  have  been  made  to  establish  dis- 
tinctioos  in  this  respect  between  assignments  for  valuable  consideration  and 
assignments  without  consideration  or  by  operation  of  law,  the  former  having 
been  eomidered  as  barring  the  right  of  the  surviving  wife,  and  the  latter  as  not 
having  that  effect.  The  decisions,  however,  of  Sir  Thomas  Plumer  in  Horns'- 
6y  V.  Zee,  (r)  and  Purdew  v.  Jackeon^  («)  have  removed  all  doubts  ^  ^.  ^  -^ 
^pcRD  this  subject,  and  have  shown  that  no  such  distinction  as  that  ^  ^ 

sopposed  between  legal  and  equitable  choeea  in  action^  or  between  assignments 
of  toe  ktter  for  valuable  consideration,  and  voluntary  or  general  assignments, 


(o)  Naimej  v.  MaitiD,  1  Cha.  Rap.  889.      (p)  Osppin  ▼. 1  8  P.  Wins.  496. 

(7)  1  Eden.  508.  (r)  2  Msd.  31. 

(«)  1  Sum.  1. 
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exists.  The  case  of  Homsby  v.  Lee  arose  upon  an  assignment  by  the  hus* 
band  and  wife  of  the  wife's  reversionary  interest  in  certain  stock.  Ailer  the 
assignment  the  husband  took  advantage  of  an  Insolvent  Debtor^s  Act,  and  a 
general  assignment  was  made  of  his  property.  The  person  on  whose  death 
the  wife  was  to  become  entitled  to  the  stock,  died  in  the  lifetime  of  the  hus- 
band and  'wife,  and  the  husband  died,  before  his  wife,  without  having  done  amr 
other  act  to  reduce  the  slock  into  possession,  whereupon  the  wife  filed  a  bill, 
praying  to  have  the  stock  transferred  to  her,  and  the  Vice  Chancellor,  Sir 
Thomas  Plumer,  made  a  decree  in  her  favour. 

In  Purdew  v.  Jacksoriy  the  question  again  came  before  the  same  Judge,  who 
after  long  argument,  and  a  diligent  and  careful  investigation  of  all  the  cases 
which  had  occurred  upon  the  point,  expressed  his  opinion  to  remain  un- 
changed ;  viz  :  *^that  all  assignments  made  by  the  husband  of  the  wife*s  oat- 
standing  personal  chattel,  which  t^  not  or  cannot  be  reduced  into  possession, 
whether  the  assignment  be  in  bankruptcy  or  under  the  Insolvent  Act,  or  to 
trustees  for  the  payment  of  debts,  or  to  a  purchaser  for  a  valuable  considera- 
tion, pass  only  the  interest  which  the  husband  has  subject  to  the  wife's  ng^ 
by  survivorship.'*  (/) 

The  decision  of  Sir  Thomas  Plumer  in  the  above  cases,  has  since  received 
the  sanction  of  Lord  Lyndhurst  in  Honner  v.  Morton^  (u)  and  of  Sir  John 
Leach  in  Watson  v.  Dennis,  (x)  In  Stamper  v.  Barker^  {y)  Sir  John  Leach 
had  previously  determined  that  an  assignment  by  the  husband  and  wife,  in  a 
deed  of  separation,  of  a  contingent  reversionary  interest  of  the  wife  in  a  sum 
of  stock,  and  of  a  vested  reversionary  interest  belonging  to  the  wife  of  another 
4um  of  stock,  upon  trust  as  to  one  moiety  of  each  fund  to  the  husband  afaeo- 

r    *lfil     1  '"^v9  ^^^  ^  ^  ^^  ^^^^^  ^  ^^  separate  use  of  the  wife  *abao- 
L  J  lutely,  did  not  deprive  the  wife  of  her  title  by  survivorship  to  the 

whole  of  each  fund. 

The  rule,  however,  laid  down  by  Sir  Thomas  Plumer,  that  all  assignmente 
made  by  the  husband  of  the  wife's  outstanding  personal  chattel,  whidi  is  not 
or  cannot  be  then  reduced  into  possession,  pass  only  the  interest  which  the 
husband  has,  subject  to  the  wife's  legal  riffht  of  survivorship,  must  be  consid- 
ered as  applying  only  to  assignments  of  those  chattels  which  are  not  capable 
of  being  immediately  reduced  into  possession,  and  not  to  assignments  for  valu- 
able consideration  of  chases  in  action  belonging  to  the  wife  which  at  the  time 
of  the  assignment  are  capable  of  reduction  into  possession.  An  assignment  of 
a  cAo^e  in  action  of  the  latter  description  has,  it  seems,  the  effect  of  barrii^ 
the  wife  of  her  right  of  survivorship  even  though  no  actual  reduction  into  pos- 
session takes  place  before  the  death  of  the  husband.  This  appears  to  hsfe 
been  the  principle  upon  which  the  Court  acted  in  Bates  v.  Danay^  {z\  and  in 
the  Earl  of  Salisbury  v.  Newton;  {d\  and  in  Johnson  ▼.  Johnson^  (6^  whidi 
was  the  case  of  an  assignment  by  the  nusband  for  a  valuable  consideration  of  a 
fund  in  Court  belonging  to  the  wife.  Sir  Thomas  Plumer  himself  said,  *^  If  it 
were  now  a  new  point,  it  would  be  difficult  to  understand  how  the  assignee 
could  be  in  a  better  situation  than  the  husband  himself,  for  the  assignment  does 
not  reduce  it  into  possession  :  it  still  remains  a  chose  in  action^  and  its  being  a 
chose  in  action  gives  the  wife  a  right  by  survivorship.  But  it  is  too  late  to 
consider  this,  for  it  is  decided  that  an  assignment  for  valuable  consid(»atkM 

(1)  1  Raoi.  70.  (tf )  8  Rum.  66. 

(x)  8  Rum.  90.  (y)  6  Mad.  157. 

(z)  2  Atk.  S07;  aedvideS  Rom.  20,  88»  notis. 

(a)  1  Eden.  870 ;  dted  4  Vm.  689,  8.  C;  8  Rum.  20,  n. 

(b)  1  Jac.  A  W.  478-476. 
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being  a  disposition  of  the  property,  is  sufficient  to  bar  the  right  of  the  wife 
•onriring.** 

This  distinctioD  between  the  effect  of  an  assignment  upon  the  wife's  right  of 
flDrrivofship,  where  the  chose  in  action  is  capable  of  immediate  reduction  into 
possession,  and  where  it  is  not,  is  very  clearly  expressed  by  Lord  Lyndhurst 
in  Hormor  v.  Morton,  (c)  which  has  been  before  referred  to.  His  Lordship  is 
theie  reported  to  have  said,  that  **at  law  the  choaes  in  *action  of  p  #,^^  -, 
the  wife  belong  to  the  husband  if  he  reduces  them  into  possession  ;^  lo^  j 
if  be  does  not  reduce  them  into  possession,  and  dies  before  his  wife,  they  sur- 
vive to  her.  When  the  husband  assigns  the  cAo^e  in  action  of  the  wife,  one 
would  suppose,  on  the  first  impression,  that  the  assignee  would  not  be  in  a  bet- 
ter sitaation  than  the  assignor,  and  that  he  too  must  take  some  steps  towards 
redueipg  the  subject  into  possession,  in  order  to  make  his  title  good  against  the 
sorviving  wife.  But  equity  considers  the  assignment  by  the  husband  as  amount- 
iif  to  an  agreement  that  he  will  reduce  the  property  into  possession  ;  it  like- 
wise considers  what  a  party  agrees  to  do  as  actually  done;  and  therefore,  where 
tbe  husband  has  the  power  of  reducing  the  property  into  possession,  his  assign- 
neat  of  the  chose  in  action  of  the  wife  will  be  regardcni  as  a  reduction  of  it 
into  possession.'* 

The  distinction  which  has  been  thus  pointed  out  between  the  effect  of  an 
mgnment  by  the  husband  upon  a  chose  in  action  which  is  capable  of  imme- 
dtale  reduction  into  possession,  and  one  which  is  not,  applies  only  where  the 
iSB^gnment  is  for  a  valuable  consideration,  and  not  to  assignments  by  act  of 
law  5  thus  in  Pierce  v.  Tliorndey^  (d)  where  a  married  woman  had  a  vested 
interest  in  possession  in  a  legacy,  ana  her  husband  became  bankrupt  and  died, 
it  was  decided  that  the  widow,  and  not  the  assignee,  was  entitled  to  the  money, 
because  the  assignment  in  bankruptcy  could  not  pass  to  the  assignee  a  lai^r 
i0t  or  better  tide  than  the  husband  himself  had,  which  was  a  right  to  reduce 
the  l^cv  into  possession,  which  was  not  done  in  his  lifetime;  and  in  Gaynet 
▼.  WWansonn  («)  which  was  the  case  of  a  reversionary  interest  in  stock 
bekmgiDg  to  the  wife  of  a  bankrupt,  which  became  absolute  in  the  lifetime  of 
the  hus&nd,  who  nevertheless  died  in  the  lifetime  of  the  wife  before  it  was 
ledoeed  into  possession,  the  Court  dismissed  a  bill  filed  by  the  husband's 
angnees  for  the  purpose  of  recovering  the  stock.  It  is,  however,  to  be 
obeerved,  that  an  assignment  under  a  bankruptcy  will  pass  the  whole  of  what- 
ever interest  the  husband  has  in  the  wife's  chose  in  action  at  tbe  time  of  bank- 
raptcy;  and  therefore  in  the  case  of  *  Ripley  v.  Woods,  (f)  where  p  m\M  n 
a  man  whose  wife  was  entitied  to  personalty,  subject  to  a  lite  inter-  ^  -J 

eM  in  her  mother,  became  a  bankrupt  and  obtained  his  certificate,  and  aAer- 
waids  the  tenant  for  life  died,  and  then  the  wife,  to  whom  tiie  husband  took 
ont  administration,  the  Vice  Chancellor,  Sir  A.  Hart,  decided  that  the  assignees 
of  the  husband  were  the  persons  entitied  to  the  fund  in  dispute,  because  the 
bnsband,  by  the  marriage,  had  an  incipient  right  to  the  c/wse  in  action  which 
would  become  vested  in  his  wife  if  she  survived  her  mother,  and  as  that  event 
bad  happened  in  the  lifetime  of  the  husband,  it  became  vested  in  her,  so  that 
the  husband  could  have  reduced  it  into  possession  :  the  husband,  therefore,  had 
at  his  bankruptcy  an  incipient  right,  which  was  capable  of  being  passed  by  the 
aangnment ;  and  as  the  events  which  happened  would  have  given  the  husband 
tfie  whole  interest  by  survivorship  in  case  he  had  not  been  a  bankrupt,  it  was 
beU  that  the  whole  riffht  of  the  husband  vested  in  the  assignees  by  virtue  of 
the  assignment,  which  had  given  them  the  right  in  its  incipient  state. 


(0  S  Raa.  65.  (d)  2  Sim.  167. 

(e)  S  Dick.  491 ;  8.  C.  I  Bro.  C.  C.  60,  n. 
)  S  i^in.  166. 
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« 

It  is  to  be  observed  here,  that  although  an  assignment  by  the  hosband  of  hii 
wife*s  equitable  chose  in  action^  when  such  chose  in  action  is  capable  of  inins- 
diate  redaction  into  possession,  will  have  the  effect  of  depriving  the  wife  of  her 
right  to  it  in  the  event  of  her  surviving  her  husband,  such  an  assignment  wOl 
not  deprive  the  wife  of  her  equitable  right  to  a  settlement  out  of  it,  where  the 
property  is  the  subject  of  litigation  in  a  Court  of  Equity.  The  distinctioiis  upon 
Uiis  subject  have  been  already  pointed  out;  (g)  it  will  be  sufficient,  therefore, 
in  this  place,  merely  to  draw  the  reader's  attention  to  the  fact,  that  geneiaDy  m. 
such  a  case  the  assignee  of  a  wife*s  equitable  chose  in  action^  even  where  the 
assignment  has  lieen  for  a  valuable  consideration,  will  not,  any  more  than  the 
hosband  himself,  be  permitted  to  receive  it  out  of  Court  unless  the  wife,  upon 
being  examined  apart,  consent  to  waive  her  right  to  a  settlement  out  of  it. 

But  even  the  wife's  concurrence  in  an  assignment  by  her  husband  dmiog 

r  *ld4  1  ^^^®^^^  ^^'^  ^'^^  ^^®  ^^  effect  of  depriving  *her  of  her  right  by 
^  -'  survivorship  in  cases  where  an  assignment  by  her  husband  alone 

would  not  have  that  consequence.  This  was  decided  in  the  case  of  Stismper 
V.  Barker^  (h)  before  referred  to$  and  it  appears  from  the  same  case,  tnat 
where  a /bne  covert  is  an  infant,  Uie  circumstance  of  her  father  being  party  ts 
the  deed  will  not  alter  the  interest  of  the  wife,  for  although  it  is  true  that  the 
law  of  this  court  permits  a  father  or  guardian  of  a  female  infant  to  contact 
before  marriage  on  her  part  with  her  intended  husband  as  to  her  personal  estate^ 
because  otherwise  it  would  become  his  property,  and  as  to  her  jointure,  beeanse 
her  benefit  and  the  convenience  of  families  requires  it,  there  is  no  principle  or 
authority  for  stating  that  after  marriage  a  parent  or  guardian  can  bind  the  interest 
of  an  infant/eme  covert,  (i) 

The  rule  that  the  concurrence  of  the  wife  in  an  assignment  of  her  reversionary 
chose  in  action  will  not  deprive  her  of  her  right  by  survivorship,  will  not  be 
affected  by  the  circumstance  of  the  wife's  consent  having  been  given  in  Coort, 
upon  examination  apart  from  her  husband.  This  point  was  discussed  in  Wool" 
lands  V.  Crowchtr^  {k)  before  Sir  William  Grant.  In  that  case  the  wife  was 
entitled  under  a  will  to  a  reversionary  interest  for  life  in  certain  stocks  belong- 
ing to  the  testator,  and  she,  together  with  her  husband,  contracted  to  sell  her 
reversionary  interest  to  the  defendant,  who  objected  to  complete  the  parehase 
without  the  consent  of  the  wife  in  Court ;  upon  which  the  bill  was  filed  for  a 
specific  performance.  The  Master  of  the  Kolls  expressed  a  doubt  whether 
this  was  a  proper  case  for  taking  the  consent  of  the  wife.  ^*  The  ordinary 
occasion  for  that  is  where  the  husband  applies  to  have  paid  to  him  money  that 
belongs  presendy  and  immediately  to  his  wife.  Her  equity  is,  not  to  prevent 
his  receipt  of  it,  (for  it  belongs  to  him)  but  to  have  a  settlement,  and  the  Court 
requires  her  consent  to  the  payment  to  him  without  a  settlement.  But  in  this 
instance  the  object  is  not  to  bar  her  equity  to  have  a  settlement,  but  to  bar  her 
right  to  the  survivorship,  fur  upon  his  death  it  belongs  to  her  entirely.  She 
r  *165  1  *^'  Rtvtng  up,  not  her  equity  only,  but  her  entire  right  by  snrvi- 
>-  ^  vorship.     That  is  not  the  case  in  which  the  Court  takes  her  con- 

sent If  the  husband  has  a  right  to  convey,  let  him  exercise  his  right;  hot 
why  this  court  should  join  and  aid  him  for  that  purpose,  I  do  not  know."  It 
is  true  that  in  the  same  case.  Sir  William  Grant  afterwards  took  the  consent  of 
the  wife,  but  it  was  taken  only  de  bene  esse^  so  as  not  to  prejudice  the  question 
in  the  event  of  her  being  the  survivor.  It  should  also  be  observed,  that  in  two 
cases  before  Lord  Alvanley,  Hewitt  v.  Croweher^  and  Chregg  v.  Croweherf 


» 


)  Ante^  p.  1S6. 
(h)  Ubi  auproj  vide  eiiam  Duke  of  Ohandos  t.  Talbot,  2  P.  Wnu.  602. 
(i)  6  M«d.  167.  (k)  12  Vc«.  175. 
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cited  in  fFoottand$  v.  Crawcher^  (A  and  in  Htnoard  ▼.  JkunUmiy  (m)  before 
Sir  Wifiiam  Grant,  the  consent  of  tne  wife  seems  to  have  been  taken ;  but,  as 
was  obsenred  by  Lord  Lyndhnrst  upon  these  cases,  in  his  judgment  in  Harmer 
%  Morton^  (n)  we  know  nothing  of  what  was  said  before 'Ix>rd  Alvanley,  so 
that  no  reliance  can  be  placed  on  those  cases*  Neither  can  any  reliance  be 
pined  on  Howard  v.  Dmmani^  which  was  a  mere  order  by  consent  It  may 
M  obssifed  in  this  place,  thai  in  JRiehards  v.  Chamber$j  (o)  Sir  William  Grant 
delennined  diat  there  was  no  Jurisdiction  in  a  Court  of  Kqnity  to  direct,  with 
Ihe  coosent  of  a  married  woman  taken  upon  examination,  a  transfer  to  her 
Mband  of  personal  property  settled  in  trust  for  her  absohitely  in  case  she 
Aoald  survive  him ;  and  the  same  opinion  appears  to  hare  been  entertained  by 
Sir  John  Leach,  Y.  G.,  in  Pxckard  v.  Roberts,  (p) 

With  respect  to  the  effect  of  a  release  by  the  husband  in  depriving  a  wife  of 
ker  right  by  survivorship  to  her  ehoses  in  action  not  redooed  into  possession 
daiiog  the  lifetime  of  the  husband,  it  seems  that  a  husband  after  marriage  may 
idease  debts  dne  to  the  wife  before  marriage,  and  also  legacies  absolutely  given 
toher;  (a)  he  may  also  release  her  interest  under  the  statute  of  distribution, 
sad  tfie  like ;  and  these  acts  may  be  done  by  him  although  he  and  his  wife  be 
divweed  d  men$a  et  thorOj  because  the  marriage  still  subsists,  (r) 

It  has  been  argued,  npon  the  authority  of  a  dicium  of  Lord  r-  «t|«(i  n 
*Holt  in  Gage  t.  ^cton^  (•)  '^that  where  the  wife  has  any  right  ^  ^^o  j 
srdoty  which  by  possibility  may  happen  to  accrue  during  the  marriage,  the 
kisband  may  release  or  dischaige  it,"  that  the  release  bv  the  husband  of  a 
Kferrionary  interest  of  the  wife  would  have  the  effect  of  oarrinff  her  right  by 
nrvivorBhip.  This  point  has,  however,  been  ably  considered,  both  by  Sir 
Tkomas  Plumer,  in  Purdew  v.  Jackson^  [t)  and  by  Lord  Lyndhnrst,  in  Hornier 
v«  Morton^  (tf)  and  according  to  the  opinion  of  the  former,  although  all  the 
mborities  upon  this  subject  are  not  perhaps  easily  reooncileable  with  each 
•dm,  thus  moch  seems  to  be  dear,  ^Hhat  if  the  wife's  chose  in  acUon  is  in 
contingency,  depending  on  the  event  of  survivorship,  the  husband  may  release 
Mb  own  ricfat,  but  he  cannot  bar  or  release  her'sj**  and  in  Honner  t.  Morton^ 
Lsid  Lyndhnist  observes,  ^*  Whether  the  diehim  (of  Lord  Holt,  in  Oage  v« 
Aton)  be  or  be  not  accurately  reported,  I  will  not  undertake  to  say,  but  in  the 
jw^ment  in  which  it  occurs,  Lord  Holt  differed  from  the  rest  of  the  Gourt,  and 
ibe  decision  was  contrary  to  his  opinion.  From  the  decision  there  was  an 
appeal,  which  was  afterwards  abandoned.  Lord  Kenyon,  when  the  case  was 
cded  before  him,  pronounced  the  opinion  there  delivered  by  Jjord  Holt,  to  be 
*aB  repugnant  to  the  rules  of  Ijsw  as  of  Equity.'  (x)  Lord  Holt,  according  to 
tke  report  in  Raymond,  cites  Lampet^s  case,  but  Lampet's  case  does  not  sup- 
port the  position  in  the  unqualified  way  in  which  he  states  it.  Suppose  the 
wband  conld  release  the  wife's  possibility  at  Law,  I  do  not  see  how  it  follows 
dnt  he  can  therefore  assign  it  in  equity.  Admit  the  position  that  he  can  release 
it  tt  law  to  be  incontrovertible,  he  cannot  make  his  own  title  perfect  unless  he 
ledaoes  it  into  possession ;  why  therefore  should  he  be  able  to  assign  it  in 
cqoity,  and  give  another  a  title  which  he  has  not  himself." 

It  is  to  be  observed,  that  the  rules  which  have  been  above  laid  down,  apply 
to  those  interests  of  the  wife  which  are  of  a  strictly  personal  nature :  with 
Mpect  to  those  interests  which  fall  under  the  description  of  chattels  real,  dis- 

(0  IS  Yea.  174.  (m)  8  Jac.  di^  W.  458. 

(»)  Vbi  utpra.  (o)  10  Yes.  680. 

ip)  S  Mad.  385.  (q)  Glib.  Eq.  R.  88 ;  8  Roll.  Rep.  134. 

(r)  atephcna  ▼.  Totty»  Noy.  46;  Oro.  Elis.  008. 

(«)  I  8alk.  327 ;  1  LonlRay.  516.  (/)  1  Riuv.  1. 

(«)  3  Ron.  66.  (x)  4T.  R.  886. 
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r  *lfi7  1  tinctions  exist  *with  respect  to  the  effect  of  an  aasignmeDt  of  a 
L  -^  httsbaod  in  barring  his  wife  of  her  right  in  them  by  sanrivorship; 

which  distinctions  are  important  with  reference  to  the  questbn  of  abatement, 
and  to  other  points  incidental  to  suits  in  eqaity  relating  to  property  of  tfiat 
description. 

The  interest  which  the  law  fives  to  the  husband  in  the  chatteb  real  whieh 
a  wife  has  or  may  be  possessed  of  during  marriage,  is  a  qualified  titlei  beiq^ 
merely  an  interest  in  riffht  of  his  wife,  with  a  power  of  alienation  daiing  cover- 
ture ;  (y)  so  that  if  he  do  not  dispose  of  his  wife's  terms  for  years  or  odier  real 
chattels  in  his  lifetime,  her  right  by  survivorship  will  not  be  defeated  ;  if,  how- 
ever, he  do  not  alien  them,  and  he  survive  his  wife,  the  law  gives  them  to  him, 
not  as  representing  the  wife,  but  as  a  maiital  right  Thus  if  a  feme  covert  has 
a  term  for  years,  and  dies,  the  lease  is  the  husband's,  and  he  may  maintain 
ejectment  without  taking  out  letters  of  administration ;  (z)  and  if  a  wife,  tenant 
for  a  term  of  years  of  a  copyhold,  marries  and  dies  before  the  term  is  expired, 
the  husband  shall  continue  without  any  new  admission  or  fine,  (a)  These  rolas 
equally  apply  where  the  interest  of  the  wife  in  the  chattel  is  only  equitable ; 
thus  where  a  term  of  years  determinable  upon  lives  was  assigned  to  trustees  in 
trust  for  a  woman  who  married  and  died,  upon  a  question  whether  this  trost 
went  to  the  husband,  who  survived,  or  to  the  wife's  administrator,  it  was  held 
clearly  that  the  trust  of  a  term,  as  well  as  the  term  itself,  survived  to  the  hus* 
band,  and  that  he  need  not  take  out  administration ;  (b)  and  so,  as  we  have 
seen  in  the  last  case,  (c)  if  a  man  assign  over  the  iruat  of  a  term  which  he  has 
in  right  of  his  wife,  this  shall  prevail  against  the  wife  though  she  survives.  This 
doctrine,  as  far  as  regards  the  trust  of  a  term  assigned  to  a  trustee  for  a  wife 
before  marriage,  appears  to  have  been  first  laid  down  by  the  House  of  Ijords  on 
r  *168  1  sppoal  in  Sir  E.  7\imer*8  case,  (d)  which,  firom  the  ^report  of  the 
L  J  subsequent  case  of  Pett  v.  Htmi^  appears  to  have  excited  the  sor- 

prise  of  the  Lord  Chancellor,  (Lord  Nottingham)  who,  however,  after  some 
hesitation,  said  he  must  be  concluded  by  the  Lords'  judgment,  and  decreed 
accordingly.  The  ground  of  the  decision  in  Sir  £»  7timer*s  case  appears  to 
have  been  this,  that  as  the  husband  can  at  law  dispose  of  a  term  for  years,  so  he 
may  dispose  of  the  trust  of  a  term  in  Equity,  because  the  same  rule  of  property 
must  prevail  in  Equity  as  well  as  at  Law,  (e)  and  this  has  ever  since  been  consid- 
ered as  the  law  of  tlie  Court.  (/)  Upon  the  same  principle  it  has  been  held, 
that  even  where  the  term  had  been  assigned  to  trustees  for  the  separate  use  of  the 
wife  by  her  first  husband,  the  second  husband  may  sell  or  dispose  of  it,  though 
he  has  made  no  provision  for  his  wife,  {g)  In  Walter  v.  Smmdere^  (A)  a  dis« 
tinction  was  attempted  to  be  drawn  in  aigument  between  a  term  in  trust  to 
raise  money  for  a  woman,  and  a  trust  of  the  term  itself  for  the  woman,  but  the 
Master  of  the  Rolls  determined  that  no  such  distinction  could  be  taken.  («)  It 
has  also  been  held,  that  if  the  wife  has  a  judgment,  and  it  is  extended  upon  an 
ekgitf  the  husband  may  assign  it  without  consideration.     So,  if  a  judgmmit 

(y)  In  a  marginal  abstract,  9  Mod.  104,  it  is  said,  that  a  wife  being  possessed  of  a  term 
of  years,  and  having  married  an  alien,  the  marriage  is  not  a  gift  in  law  of  the  term. 

(r)  Pale  ▼.  Michell,  2  £q.  Ca.  Ab.  p.  138;  Pi.  4,  n.  (a). 

(a)  Earl  of  Bath  v.  Abney,  1  Dick.  260,  arg. 

(6)  Pale  ¥.  Michell,  2  Eq.  Ca.  Ab.  138  ;  pi.  4. 

(c)  Packer  v.  Wyndham,  Sanders  ▼.  Page,  3  Ch.  Rep.  223;  Pitt  v.  Hunt,  1  Vera.  18; 
2  Cha.  Ua.  73. 

(rf)  1  Vem.  7,  8.  P. 

?e)  Per  Ijord  Htrdwicke,  in  Jewson  v.  Moolson,  2  Atk.  417,  421. 

(/)  Bates  ▼.  Dandy,  2  Atk.  207;  Incledon  v.  Northcote,  3  Atk.  430. 

(g)  Tudor  ▼.  Samyne,  2  Vem.  270.  (A)  1  £q.  Ca.  Ab.  58,  pi.  6. 

(t)  Vide  etiam  Packer  t.  Wyndham,  ubi  iupra. 
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be  given  in  tnist  for  a  ftmit  9oU  who  marries,  and,  by  consent  of  her  trastees, 
ia  in  posaeasion  of  the  land  extended,  the  huaband  may  assign  over  the  extended 
iDtereat;  and  by  the  same  reason,  if  a/eme  has  a  decree  to  hold  and  enjoy  lands 
nntfl  a  debt  due  to  her  is  paid,  and  she  is  in  possession  of  the  land  under  this 
deeree  and  marries,  the  husband  may  assign  it  without  any  consideration,  for 
it  is  in  the  nature  of  an  extent,  (k)  It  seems  also  to  be  settled,  that  a  husband 
may  also  assign  his  wife's  mortgage  in  fee  as  well  as  her  mortgage  for  a  term,  (/) 
thmigh  the  contrary  appears  to  have  been  considered  as  law  in  Packer  v.  Wyni' 

hUUlm    (ffl) 

It  is  to  be  obeerved,  that  although  the  husband  is  considered  entitled  to  assign 
the  trust  of  a  teim  or  other  real  chattel  ^created  for  the  benefit  of  ^  ^.  ^g  -. 
his  wife,  yet  where  a  term  or  chattel  real  has  been  assigned  in  trust  *-  ^ 

for  a  feme  with  the  privity  or  consent  of  her  husband,  then  without  doubt  he 
cannot  dispose  of  it  (n)  A  fortiori  he  may  not  if  he  make  a  lease  or  term  of 
yean  for  the  benefit  of  his  wife,  (o)  And  where  a  term  was  raised  out  of  the 
wife's  inheritance,  and  vested  in  trustees  for  purposes  which  were  satisfied,  and 
soli^ect  thereto  for  the  benefit  of  the  wife,  her  executors,  administrators  and 
aaaigna,  it  was  held,  that  the  particular  purpose  being  served  for  which  the  term 
was  raiKd,  the  trust  did  not  go  to  the  nusband,  who  was  the  administrator  of 
the  wife,  but  followed  the  inheritance.  (/>)  From  this  it  may  be  inferred,  that 
the  assignment  of  the  trust  of  such  a  term  by  the  husband  in  the  lifetime  of  the 
wife,  would  not  afifect  the  wife's  interest  in  it  by  survivorsliip. 

In  an  anonymous  case  which  occurs  in  9  Modem  Reports,  {q)  it  appears  that 
zfeme  covert^  but  who  had  been  divorced  d  mensa  et  tharoj  and  haid  alimony 
aUowed  to  support  her,  applied  to  the  Court  to  restrain  her  husband  from  pro* 
seeding  to  sell  a  term  of  years  of  which  she  was  possessed  before  her  marriage, 
and  that  the  Court  at  first  refused  the  injunction,  because  the  separation  a  menaa 
d  ikoro  did  not  destroy  the  marriage,  and  during  the  time  the  marriage  con- 
tinned,  the  husband  had  the  same  power  to  dispose  of  the  term  which  he  had 
in  right  of  his  wife,  as  he  would  have  had  if  it  had  been  in  his  own  right  $ 
bat  ailerwards,  upon  counsel  still  pressing  for  an  injunction,  in  order  that  the 
merits  of  the  cauae  might  come  bdbre  the  Court,  and  insisting  very  much  upon 
the  hankhip  of  the  case,  the  Court  granted  it,  on  the  ffround  that  though  the 
marriage  continues  notwithstanding  the  divorce,  yet  under  such  circumstances 
the  husband  does  nothing  in  his  capacity  of  husband,  nor  the  wife  in  that  of 
wife.  It  is  to  be  remarlDsd,  however,  that  this  was  merely  an  interlocutory 
onler  lo  prevent  the  terra  being  parted  with  *by  the  husband  till  the  p  ^^.^^  -i 
<|Qe8tion  should  be  properly  discussed,  aud  it  does  not  appear  that  ^  -^ 

aoy  further  proceedings  were  ever  had  in  the  cause. 

It  seems  that  an  abolute  transfer  or  assignment  by  the  husband  of  his  wife's 
term  of  yeara  or  other  chattel  real  is  not  requisite  to  deprive  the  wife  of  her  sur- 
nvofship,  but  that  since  an  agreement  to  do  an  act  is  considered  in  Equity  the 
SUM  as  if  the  act  were  done,  ao  if  the  husband  affree  or  covenant  to  dispoBC  of 
his  wife's  term  of  years,  such  covenant  will  be  enforced  although  he  dies  in  her 
lifetime,  (r) 


(ik)  Loid  Cwtarat  t.  PMchall,  8  P.  Wins.  200. 

(/)  Bates  T.  Duidy,  %  Atk.  207 ;  BostU  ▼.  Bnnder,  1  P.  Wmi.  459. 

(m)  Vhitupra. 

(«)  Sir  B.  Tomer'i  caw,  1  Vera.  7;  Vide  eHam  Bo§vil  ▼.  Brandor,  1  P-  Wbm.  458; 
Pitt  ▼.  Hant,  1  Vera.  18,  where  Lord  Nottingham,  however,  nid,  that  to  preTont  a  hus- 
kand;  be  mast  be  a  party  to  the  avignmeot 

(e)  Wicke's  caee,  Scacc  Pan.  8  Jack,  cited  1  Vem.  7,  Ed.  Raithbj,  twlie. 

(p)  Beet  V.  Slampfonl.  2  Fieem.  288;  8.  C.  2  Vem.  520;  Prec.  Ch,  252. 

(q)  9  Mod.  43. 

(r)  BateBT.  Dandy,  ubi  euprat  vide  eUam  Head  v.  Ciagh,  9  Mod.  18;  Sbannock  v. 
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The  power  which  the  law  gives  the  husband  to  alieo  the  whole  interest  of 
his  wife  in  her  chattels  real,  necessarily  anthorizes  him  to  dispose  of  it  in  pait ; 
if,  therefore,  the  husband  be  possessed  of  a  term  of  yeam  in  right  of  his  wile  or 
jointly  with  her,  and  demise  it  for  a  less  term,  resenring  rent,  and  dies,  soA 
demise  or  under-lease  will  be  good  against  her  although  she  survive  him,  but 
the  residue  of  the  original  term  will  belong  to  her  as  undisposed  of  by  her  hus- 
band, (a) 

So  also  if  the  husband  alien  the  whole  of  the  term  of  which  he  is  pooscasod 
in  right  of  his  wife,  upon  condition  that  the  grantee  pay  a  sum  of  money  to  his 
executors,  and  then  dies,  and  the  condition  is  broken,  upon  which  his  exBCUtois 
enter  upon  the  lands,  Uiis  disposition  by  the  husband  will  be  sufficient  to  bar 
the  wife  of  her  interest  in  the  term,  it  having  been  wholly  disposed  of  by  hia 
during  his  life,  and  vested  in  the  grantee,  {t) 

It  seems,  however,  that  if  the  condition  had  been  so  framed  that  it  might 
have  been  broken  in  the  husband's  lifetime,  and  he  had  entered  for  the  breadi« 
and  had  then  died  before  his  wife  without  making  any  disposition  of  the  temi, 
she  would  be  entitled  to  it  by  survivorship,  because  the  husband,  by  re-entry 
for  a  breach  of  the  condition,  was  retumeo  to  the  same  right  and  interest  in  die 
term  as  he  was  possessed  of  at  the  time  of  the  g^nt,  viz  :  in  right  of  his  wife,  (v) 
r  *171  1  *^^  cases  of  assignments  by  the  husband  of  his  wife*s  diattais 
^  -^  real,  the  wife  will  be  equally  barred  of  her  survivorship  whether 

the  assignment  be  for  a  valuable,  or  without  any  consideration;  (x)  bat  it  is  to 
be  observed  that  there  is  a  freat  distinction  where  the  disposition  is  of  the  whole 
or  part  of  the  property,  and  where  it  is  only  a  collateral  grant  of  something  out 
of  it;  for  although  if  a  husband  pledge  a  term  of  years  of  his  wife  for  a  debt, 
and  either  assign  or  agree  to  assign  idl  or  part  of  such  term  to  the  creditor,  the 
transaction  will  bind  the  wife ;  {y)  yet  if  the  transaction  be  collateral  to,  and 
do  not  change  the  property  in  tne  term,  as  in  the  grant  of  a  rent  out  of  it, 
then  if  the  wife  survive  the  husband,  her  right  being  paramount,  and  her  inters 
est  in  the  chattel  not  having  been  displaool,  she  will  be  entitled  to  the  term 
dischaiged  from  the  rent  (z)  • 

In  T^gud  to  the  right  of  the  husband's  executors  or  his  surviving  wife  to 
rents  reserved  upon  under-leases  of  her  chattels  real,  and  to  the  arrears  of  rents 
due  at  the  husband's  death,  there  ia  a  difference  of  opinion  in  the  books,  whieh 
may  probably  be  reconciled  by  attending  to  the  manner  in  which  the  rents  were 
reserved.  Accordingly,  if  the  husband  alone  grant  an  under-lease  of  hie  wife's 
term  of  years,  reserving  a  rent,  that  would  be  a  sood  demise,  and  bind  the  wife 
as  long  as  the  sub-demise  continued;  the  husband's  executors,  therefcnre,  wooldt 
as  it  is  presumed,  be  entitled  not  only  to  the  subsequent  accruing  rents,  bat  to 
the  arrears  due  at  his  death,  (a)  And  it  would  seem  that  the  principle  of  the 
last  case  would  entitle  the  executors,  to  the  exclusion  of  the  surviving  wife,  to 
subsequent  rents  and  all  arrears  at  the  husband's  death,  although  the  wife  wna 
a  party  to  the  under-lease,  provided  the  rent  were  reserved  to  the  husband  only, 
because  the  effect  of  the  sub-demise  and  reservation  was  an  absolute  dispontioa 
pro  tanto  of  the  wife's  original  term  which  she  could  not  avoid,  and  the  rent 

r    *172    1  ^'^^  ^^^  ^^^^  ^^^  absolute  property  of  the  husband.     *But  if  in  the 
^  -^  last  case  the  rent  had  been  reserved  by  the  husband  to  himself  and 

wife,  then  as  their  interests  in  the  term  granted  and  the  rent  reserved  were  joint 

r«)  Sym'i  Casei»  Cro.  Elia.  88 ;  Co.  Lit  46,  b. 

7)  Co.  Lit  46,  b. 

[u)  Vide  Watts  ▼.  Thomii,  2  P.  Wmi^  864-866. 

(xS  Lord  Carterat  t.  Pwchal,  8  P.  Wmt.  197. 

(y)  Bates  ▼.  Dandy,  ubi  aup.  (t)  Co.  Lit  184,  b. 

(a)  1  BoU.  Abr.  844,  845 ;  Co.  Lit  46,  b4  8  Lev.  100;  8  Ksbb.  800. 
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and  entile,  it  is  conceived  that  the  wife,  upon  surriving  her  husband,  would  be 
entitled  to  the  future  rents,  and  that  she  would  be  equaUy  entitled  to  the  arrears 
of  cent  at  her  husband's  death,  because  they  remaining  in  action,  and  being  due 
in  respect  of  the  joint  interest  of  the  husband  and  wife  in  the  term,  would, 
with  their  principad  the  term,  survive  to  the  wife,  {b) 


•CHAPTER  IV.  [    *n3   ] 

OP  TBS  PERSONS  AGAINST  WHOM  A  SUIT  MAT  BE  INSTITUTED. 


SECTION  L 
PFho  may  be  DeftndcmtB  to  a  Suit 

Hayin o  pointed  out  the  persons  who  are  capable  of  instituting  suits  in  equity, 
and  considered  the  peculiarities  of  practice  applicable  to  each  description  of  par- 
ties eomplttiiant,  we  come  now  to  the  consideration  of  the  persons  against 
whom  sails  may  be  commenced  and  carried  on,  and  the  practice  of  the  Court 
as  applicable  to  them. 

A  bill  in  equity  may  be  exhibited  against  all  bodies  politic  and  corporate,  and 
aU  other  persons  whatsoever,  who  are  in  any  way  interested  in  the  subject-matter 
in  litigation,  except  only  the  King  and  Queen  consort  and  the  heir  apparent, 
whoee  prerogatives  prevent  their  being  sued  in  their  own  names,  though  they 
may  in  certain  cases,  as  we  shall  see  presently,  be  sued  by  their  respective 
Attofneys  or  Solicitors  General. 

But  sdthough  sU  persons  are  subject  to  be  sued  in  equity,  there  are  some  indi- 
vidoals  whose  rights  and  interests  are  so  mixed  up  and  blended  with  that  of 
others,  that  a  bill  cannot  be  brought  against  them  unless  such  other  persons  are 
joined  with  them  as  co-defendants ;  and  there  are  other  individuals  who,  although 
their  interests  are  distinct  and  independent,  so  that  they  may  be  sued  alone 
vpoD  the  record,  are  yet  incapable,  from  the  want  of  maturity  or  weakness  of 
their  intellectual  faculties,  of  conducting  their  own  defence,  and  must  therefore 
apply  for  and  obtain  the  assistance  of  othere  to  do  it  on  their  behalf. 

In  the  first  class  are  included  married  women,  whose  husbands  must  be 
joined  with  them  as  co-defendants  upon  the  record,  and  persons  who  have  been 
knod  idiots  or  lunatic,  whose  committees  must  be  made  co-defendants  with  the 
penons  whose  property  is  entrusted  to  their  care,  (a) 

*Under  the  second  nead  are  comprised  infants,  and  all  persons  r-  i^i^a  -i 
who  althoogh  they  have  not  been  found  idiots  or  lunatics  by  inqui-  ^  -^ 

sition,  are  nevertheless  of  such  weak  intellects  as  to  be  incapable  of  conducting 
a  defence  by  themselves,  in  both  which  cases  the  Court  will  appoint  guardians 
for  the  purpose  of  conducting  the  defence  on  their  behalf. 

There  is  another  class  of  persons,  who  although  they  are  under  no  personal 
&ability  which  prevents  their  being  made  amenable  to  the  jurisdiction  of  the 
Oonrta,  yet  from  the  circumstance  of  their  property  being  vested  in  others, 
either  permanency  or  temporarily,  are  not  only  incapable  of  being  made  defend- 
ed) 4  Vin.  Abr.  (d.  a.)  117.  (a)  Lord  Bad.  33. 
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ants  alone,  but,  as  long  as  the  disability  under  which  they  labour  continuee,  ooghl 
not  to  be  parties  to  the  record  at  all.  In  this  class  are  included  bankni|it8, 
insolvent  aebtors,  outlaws,  and  persons  attainted  or  convicted  of  treason  or 
felony. 


In  the  present  chapter  the  reader^s  attention  will  first  be  directed  to  the 
in  which  the  Attorney  or  Solicitor  General,  either  of  the  King  or  Queen  con* 
sort,  or  of  the  Duke  of  Cornwall,  can  be  made  defendants  to  a  suit,  and  then 
to  the  rules  of  practice  affecting  corporations  either  aggregate  or  sole,  when 
made  defendants  on  the  record ;  in  connexion  with  which  will  be  noticed  the 
practice  applicable  to  particular  corporate  bodies,  viz :  the  Bank  of  England, 
Bast  India  Company  and  South  Sea  Company,  who  from  the  peculiarity  of 
their  situation  as  trustees  for  the  public  of  certain  stocks  or  funds,  the  naanage- 
ment  of  which  has  been  committed  to  their  care,  have  been  the  subject  of  ce^ 
tain  rules  and  regulations  which  are  not  applicable  to  other  corporations. 

The  reader's  attention  will  then  be  called  to  the  rules  of  practice  applicable 
to  the  several  classes  of  persons  above  pointed  out,  and  then  to  the  method  of 
defending  a  suit  in  formA  pauperis.  And  lastly,  will  be  pointed  out  the  con- 
sequences arising  from  a  person  who  is  a  necessary  party  to  a  suit,  being  out  of 
the  jurisdiction  of  the  Court,  and  the  various  r^o^ulations  from  time  to  time 
adopted  by  the  Court,  or  enacted  by  the  Legislature,  for  the  purpose  of  obvi- 
ating the  inconvenience  arising  from  that  circumstance  to  tlie  other  litigating 
parties. 


[    ♦ns    ]  *SECTION  II. 

7%e  Hingis  Attorney  OeneraL 

Although  the  King's  Attorney  General,  as  representing  the  interest  of  the 
Crown,  may,  in  certain  cases,  which  will  be  presently  pointed  out,  be  made  a 
defendant  to  a  bill  in  equity,  yet  this  is  to  be  understood  as  only  applicable  to 
cases  in  which  the  interest  of  the  Crown  is  not  immediately  concerned ;  for 
where  the  rights  of  the  Crown  are  immediately  in  question,  as  in  cases  in 
which  he  is  in  actual  possession  of  the  property  in  dispute,  or  where  any  title 
is  vested  in  the  Kinff  which  the  suit  seeks  to  divest,  a  bill  will  not  in  general  lie, 
but  the  party  claiming  must  apply  for  relief  to  the  King  himself  by  petition  of 
right,  (a) 

A  petLtion  of  right  to  the  King  is  in  the  nature  of  an  action  against  a  subject 
in  which  the  petitioner  sets  out  his  rifht  to  that  which  is  demanded  by  him, 
and  prays  the  King  to  do  him  right  and  justice,  and  upon  a  due  and  lawful  trial 
of  his  right  and  tide,  to  make  him  restitution.  It  is  called  a  petition  of  right, 
because  the  King  is  bound  of  right  to  answer  it,  and  to  let  the  matter  therein 
contained  be  determined  in  a  legal  way,  in  like  manner  as  causes  between 
subject  and  subject.  This  petition  is  to  be  determined  in  Chancery,  and  the 
metfiod  is  this  $  (c)  the  petition  is  presented  to  the  King  who  subscribes  it  with 
these  words,  ^^adt  droit  faii  al  partie^^*  i.  f.  let  right  be  done  to  the  party ; 
and  thereupon  it  is  delivered  to  the  Chancellor,  in  forma  juris  exequend:  L  e. 

(a)  Reeve  v.  Attorney  General,  cited  1  Vee.  445,  446.  Legal  Jndio.  in  Chaneeiyt 
itatedlS. 

(e)  Coke*e  Entriet,  419  t,  4SS  b;  Legal  Jadie.  in  Chanoeiy,  Mated  18. 
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to  be  ezeeuted  aceording  to  law,  and  directions  are  given  that  the  Attorney 
GSenend  shonld  be  made  a  party  to  the  suit  {d\ 

But,  although,  in  i^eneral,  a  bill  cannot  be  6ied  against  the  Attorney  General 
ibr  the  purpose  of  enforcing  equitable  rights  against  the  direct  interests  of  the 
Crown,  yet  in  certain  cases*  bills  will  be  entertained  on  the  Equity  r-  mtma  •^ 
side  of  Uie  Court  of  Exchequer,  as  a  Court  of  Revenue,  against  ^  J 

the  Attorney  General,  as  representing  the  King,  for  the  purpose  of  establishing 
claims  against  the  estates  or  revenues  of  the  Crown,  which  in  the  Court  of 
Chancery  or  other  Courts,  could  not  have  been  instituted  without  proceeding  in 
the  first  instance  by  petition  of  right.  Thus,  in  the  case  of  Lutunch  v.  The 
Attorney  Creneral^  mentioned  by  Lord  Hardwicke  in  Beeve  v.  Tlie  Momey 
Generate  (e)  where  Mr.  Lutwieh  had  a  mortgage  in  fee  on  Sir  William  Per- 
kin's  estate,  who  was  attainted,  and  brought  his  bill  to  foreclose,  making  the 
Attorney  General  a  party,  the  Court  of  Exchequer,  although  they  would  not 
decree  a  foreclosure  against  the  Crown,  granted  relief  by  directing  that  the 
mortgagee  should  hold  and  enjoy  till  the  Crown  thought  proper  to  redeem  the 
estate.  So  also  in  Ckuberd  v.  The  Attorney  Genermy  (/)  the  Court  relieved 
an  equitable  mortgagee  of  lands,  which  had  been  seized  under  an  extent ;  and 
it  is  to  be  observed,  that  in  the  case  of  Jteeve  v.  Attorney  General^  {g)  Lord 
Haidwicke  appeared  to  think,  that  although  in  the  Court  of  Chancery  ne  was 
obliged  to  dismiss  tbe  bill,  yet  that  the  Court  of  Exchequer  might  have  granted 
the  relief  sought,  namely,  the  performance  of  a  trust  against  the  Crown,  where 
the  tnist  estate  had  devolved  upon  the  King,  in  consequence  of  the  death  of  the 
sonriving  trustee  without  heirs,  (h) 

There  is  another  class  of  suits  which  may  be  noticed  here,  against  the  Attor- 
ney General,  which  have  been  frequently  instituted  on  the  Equity  side  of  the 
Coort  of  Exchequer,  as  a  Court  of  Revenue;  viz:  suits  for  the  purpose  of 
lelieving  accountants  to  the  Crown  against  the  decisions  of  the  Commissioners 
Ibr  auditing  the  Public  Accounts,  under  the  25  Geo.  3,  c.  52. 

It  has  now  been  fully  decided,  that  when  public  accountants  have  reason  to 
be  dissatisfied  with  the  determination  of  such  Commissioners,  either  in  disal- 
lowiqg  their  articles  of  discharge  *or  in  imposing  surcharges,  they  p  )^^mj  -i 
muBl  proceed  in  the  Equity  side  of  the  Exchequer,  against  the  ^  -^ 

Attorney  General,  and  not  against  the  Commissioners;  and  that  the  proper  mode 
of  proceeding  in  such  cases  is  by  bill  only,  and  not  by  motion  or'petition.  (t)  It 
has  also  been  held,  that  the  statutes  providing  for  the  relief  of  accountants  to 
the  Crown,  are  not  confined  to  cases  where  the  accountant  has  actually  been 
soed  or  impleaded,  but  that  he  may  proceed  immediately,  even  during  the  pass- 
ing of  his  accounts,  by  bill  in  equity,  as  it  were  quia  timet,  (k) 

It  is  to  be  observed,  that  where  an  accountant  to  the  Crown  seeks  relief  in 
the  Court  of  Exchequer  by  means  of  a  bill  against  the  Attorney  General,  the 
Attorney  General  cannot,  if  the  accountant  is  entitled  to  relief,  protect  himself 
by  demurrer  from  making  Uie  discovery  souffht  by  the  bill,  and  that  in  a  very 
leeent  case  such  a  demurrer  has  been  over-nded.  (/)  In  that  case  the  Attorney 
General  had  filed  an  information  in  the  Court  of  Exchequer,  against  an  army 
^gent,  for  an  account  of  his  dealings  with  the  War-office,  upon  which  the 

Badesd.  Tr.  Ch.  PL  80,  81.  (e)  8  Atk.  338. 

If)  6  Priee,411.  (g)  Obi  mtpra, 

(I)  Vide  Hue  ▼.  The  Attorney  Genena,  UuSnt,  176;  vide  etiam,  Pawlett  t.  Attornej 
veDefely  HaraKi^  40o« 

(i)  CoMwooke  ▼.  Attorney  General  7  Pri.  146;  Crawlord  t.  AttoniejOen.  ibid.  1 ;  Eg 
ftrU  Colebfooka,  7  Pri.  87;  £r  fMvfe  Durrand,  8  Aiift  748. 

(k)  Colebcooke  ▼.  Attorney  General,  M  eupra. 

(i)  Dean  t.  Attorney  Oenml,  1  Toonge  A  CoUyer,  867. 
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defendant  filed  a  croes  bill  against  the  Attorney  General  and  the  Secretary  at 
War,  alleging  that  certain  transactions  had  taken  place  between  him  and  die 
War-office  which  amounted  to  a  settlement  of  accounts,  andpraying  a  quietus^ 
&c.  To  this  bill  the  Attorney  General  and  Secretary  at  War  put  in  general 
demurrers,  alleging  as  the  cause  of  demurrer,  <*that  it  appeared  by  the  bill  that 
they  were  sued  as  officers  of  his  Majesty's  Government,  acting  for  and  on 
behalf  of  His  Majesty,  and  concerning  matters  arising  out  of  and  within  tbdr 
duty  and  employment  as  such  public  officers,  and  not  in  any  manner  in  their 
private  character  as  individuals,  &c."  On  the  argument  of  the  demnrrer,  it 
was  alleged  on  the  part  of  the  Attorney  General,  that  the  plaintiff  in  the  cross 
bill  was  not  entitled  to  the  relief  he  prayed,  and  it  was  strongly  urged  that  not 
being  entitled  to  the  relief,  he  was  not  entitled  to  the  discovery^  but  the  Lord 
r  *17R  1  ^hief  Baron  (Lord  Abin^r)  held,  that  although  the  ^plaintifF  was 
^  ^  not  entitled  to  the  specific  relief  prayed,  yet  that,  inasmuch  as 

taking  the  facts  stated  in  the  bill  to  be  true,  they  amounted  to  a  clear  defence 
to  the  information  exhibited  against'him  by  the  Attorney  Greneral,  he  was  enti- 
tled to  this  sort  of  relief,  namely,  to  have  the  benefit  of  the  discovery  for  the 
purpose  of  adducing  those  facts  before  the  Court  in  a  specific  and  distinct  form, 
when  both  the  causes  should  come  on  together.  His  lordship  further  said,  he 
was  not  prepared  to  say  that  a  bill  of  discovery  ever  had  or  ever  could  be  filed 
against  the  Attorney  General,  for  a  discovery  of  facts  that  could  be  neither  in 
his  personal  nor  in  his  official  knowledge,  or  that  the  Crown  would  be  bound, 
through  the  medium  of  the  Attorney  General,  to  make  that  discovery  5  but  at 
the  same  time  it  had  been  the  practice,  which  he  hoped  never  would  be  discon- 
tinued, for  the  officers  of  the  Crown  to  throw  no  difficulty  in  the  way  of  any 
proceeding  for  the  purpose  of  bringing  matters  before  a  court  of  justice,  where 
any  real  point  that  required  judicial  decision  had  occurred. 

In  cases  in  which  the  rights  of  the  Crown  are  not  immediately  concerned, 
that  is,  where  the  Crown  is  not  in  possession,  or  a  title  vested  in  it  is  not  souffat 
to  be  impeached,  but  its  riffhts  are  only  incidentally  involved  in  the  suit,  it  has 
generally  been  considered  that  the  King's  Attorney  General  may  be  made  a 
party  in  respect  of  those  rights,  whether  the  suit  be  in  the  Exchequer  or  in  the 
Court  of  Chancery,  or  in  any  other  Court  of  equity,  (m)  Thus,  where  in  a 
litigation  between  the  parties,  a  question  may  arise  whether  the  King  is  not  the 
party  entitled  instead  of  the  individuals  litigating,  it  is  usual  to  make  the  Attor- 
ney General  a  party  to  the  suit,  and  this  whether  any  claim  has  been  set  up  by 
the  Crown  or  not.  Indeed  it  seems  that  in  all  cases  of  such  description,  in 
which  any  right  appears  to  be  in  the  Crown,  or  the  interests  of  the  Crown  may 
be  in  any  way  afifected,  the  Court  will  refuse  to  proceed  without  the  Attorney 
General,  unless  it  is  clear  the  result  will  be  for  the  benefit  of  the  Crown,  (n) 
or  at  least  that  it  will  not  be  in  disaffirmance  or  derogation  of  its  interests  (o) 
r  *179  1  *^'^  *^  Birch  v.  fFaataUj  (p)  and  in  Hayward  v.  JFVy,  {q) 
I-  -J  where,  in  consequence  of  the  outlawry  of  the  defendants,  it  was 

held  that  all  the  defendants*  interest  was  forfeited  to  the  Crown,  the  Court 
directed  the  plaintifiT  to  obtain  a  grant  of  it  from  the  Exchequer,  and  to  make 
the  Attorney  General  t  party  to  the  suit  In  Burgess  v.  Whmte^  {r)  Lord 
Hardwicke  directed  the  case  to  stand  over,  in  order  that  the  Attorney  (xeneral 
might  be  made  a  party  5  and  in  Penn  v.  Lord  BaUimore^  {s)  which  was  a  suit 


(m)  Lord  Had.  U. 

(fi)  Hovenden  ▼.  L^.« >^,  — w..  ^  . 

(o)  Stafford  v.  Earlof  Angktej,  Hudr.  181. 


Hovenden  ▼.  Lord  Annesley,  3  8ch.  dc  L.  618. 

Stafford  v.  Earl  of 
(p)  IP.  Wma.  445. 

(g)  Ibid.  446;  and  vUU  Kexv.  rowler«  Bunb.  88. 
(r)  1  Eden.  181.  («}  1  Ves.  444. 
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far  Ihe  execution  o{  articles  relating  to  the  boundaries  of  two  provinces  in 
America,  held  under  letters  patent  from  the  King,  the  cause  was  ordered  to 
stand  over  for  the  same  purpose.  In  like  manner  in  Havenden  v.  Lord  Annes- 
lij/y  {i)  in  which  the  parties  claimed  under  two  distinct  mnts  from  the  Crown, 
ndi  reserving  a  rent  but  of  different  amounts,  it  was  held  that  inasmuch  as  the 
rights  of  the  Grown  were  concerned,  the  Attorney  General  ought  to  be  before 
\&  Court  (^)  In  Barclay  v.  Rtuaett^  {x)  the  Lord  Chancellor  (Lord  Lough- 
borcntgh)  dismissed  the  bm,  because  a  title  appeared  upon  the  record  for  the 
Crown,  although  no  daim  had  been  made  on  its  behalf.  In  that  case  the  ques- 
tion arose  as  to  the  rk;ht  to  a  sum  of  Bank  stock  which  had  been  purchased  by 
iSbe  govenunent  of  the  province  of  Maryland  before  the  American  war,  and 
vested  in  the  names  of  trustees  for  the  discharge  of  certain  bills,  in  respect  of 
which  no  daim  was  ever  made.  After  the  peace  by  which  the  independence 
of  the  American  colonies  was  acknowledged,  a  bill  was  filed  by  certain  persons 
who  claimed  the  stock  under  an  assignment  by  the  new  government  of  the  State 
of  Maryland,  in  opposition  to  which,  daims  were  set  up  by  the  surviving  trus- 
tee, wKo,  as  there  were  no  claims  under  the  bills  for  the  payment  of  which  the 
trust  had  been  created,  insisted  upon  being  beneficially  entitled  to  the  whole 
fond;  a  claim  was  also  made  by  the  proprietary  under  the  old  government,  who 
insisted  on  a  lien  upon  the  stock,  in  consequence  of  the  confiscation  of  their 
property,  which  took  place  ^during  the  war  by  the  authority  of  the  p  «^g^  -. 
tlien  Ic^lature  of  the  province,  in  consequence  of  the  trustees  I-  -^ 

haviqg  refused  to  transfer  the  stock  according  to  the  provisions  of  an  Act  of 
that  Lcffislatuie.  The  Court,  however,  upon  the  hearmg,  was  of  opinion  that 
oooe  m  these  parties  had  any  claim  upon  the  stock,  and  that  it  was  a  trust 
without  any  specific  purpose  to  whiich  it  could  be  applied,  the  consequence  of 
which  was,  that  it  was  for  the  King  to  appoint  for  what  purpose  the  stock 
should  be  applied.  Upon  the  same  prindple,  in  Dolder  v.  7%e  Bank  ofJEng- 
hmdf  (y)  Lord  Eldon  refused  to  order  the  dividends,  which  had  been  received 
befiMe  tne  filing  of  the  bill,  of  stock  purchased  by  the  old  government  of  Swit- 
leiland,  to  be  paid  into  court  by  the  trustees,  on  the  application  of  the  new 
goiemment  which  had  not  been  recognized  by  the  government  of  this  country, 
the  Attorney  General  was  made  a  party  to  the  suit.  But  althoug^h,  in 
where  a  title  in  the  Crown  appears  upon  the  record,  the  Court  wul  not 
make  a  decree  unless  the  Attorney  Uenerai  is  a  party  to  the  suit,  yet  it  seems 
that  the  circumstance  of  its  appearing  by  the  record  that  the  plaintiff*  has  been 
eomrieted  of  manslaughter,  and  that  a  commission  of  attainder  has  been  issued, 
wiB  not  support  a  plea  for  not  making  the  Attorney  General  a  party,  because 
an  inqiitsition  of  attainder  is  only  to  inform,  and  does  not  entitle  the  Crown  to 
aay  right,  (z)  It  seems,  however,  that  in  this  respect  ui  inquisition  of  attain- 
der dilm  from  a  commission  to  enquire  whether  a  person  under  whom  the 
piaiatiflr  daims  was  an  alien,  the  former  being  only  for  the  sake  of  informing 
iSbe  CiDwn,  but  the  latter  to  entitle,  (a) 

The  necessity  of  making  the  Attorney  General  a  party,  is  not  confined  to 
Aoae  eases  in  which  the  interests  of  the  Crown  in  its  own  right  are  concerned, 
bm  it  extends  also  to  cases  in  wliich  the  King  is  considered  as  the  protector  of 
the  rigfats  of  others.  Thus,  as  we  have  seen  before,  the  grantee  or  a  chose  in 
aethn  from  the  Crown  may  either  institute  proceedings  in  the  name  of  the 
Attom^  General,  or  in  his  own  name,  making  the  Attorney  Generd  a  defend- 
ant to  the  suit;  and  so  in  suits  in  which  the  Crown  may  be  interested  in  its 

(0  S  8cb.  &  L.  610. 

(»)  Hovenden  t.  Lord  ADUuHtj,  S  Seh.  d(  L.  617. 

(dr)  9  Vfli.  486.  (y)  10  Yes.  86S. 

(«}  B«k  V.  BrovTD,  %  Atfc.  899.  (a)  Ibid. 
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r    *181    1  *^^^^^'  ^^  protector  of  the  rights  of  others,  the  Attorney  Gen- 
L  J  eral  should  be  made  a  party.     Thus,  the  Attorney  Creoeral  is  a 

necessary  party  to  all  suits  where  the  subject  matter  is  either  wholly  or  in  part 
money  appropriated  for  general  charitable  purposes,  because  the  King  an  parau 
pairiss  is  supposed  to  superintend  the  administration  of  all  charities,  and  acts  in 
this  behalf  by  his  Attorney  General.  Where,  however,  a  legacy  is  given  to  a 
charity  already  established,  as  where  it  is  given  to  the  trustees  of  a  parucalar 
foundation,  or  to  the  treasurer  or  other  officer  of  some  charitable  institution,  to 
become  a  part  of  the  general  funds  of  such  foundation  or  institution,  the  Atto^ 
ney  General  need  not  be  a  party,  because  he  can  have  no  interference  with  tbe 
distribution  of  their  general  funds ;  {b)  upon  this  ground  where  a  legacy  w« 
given  to  a  charity,  and  upon  a  bill  filed  against  the  executors  for  an  acooant,  an 
objection  was  tiuien  because  the  Attorney  General  was  not  a  party,  the  objee* 
tion  was  over-ruled,  and  a  decree  made  for  an  account,  because  upon  such  a 
decree  the  Master  would  report  that  there  was  such  a  legacy,  and  the  parties 
might  come  in  and  claim  before  him.  (c)  And  it  seems  that  there  is  a  distinc- 
tion where  trustees  of  the  charity  are  appointed  by  the  donor,  and  where  no 
trustees  are  appointed  but  there  is  a  devise  immediately  to  charitable  uses;  in 
the  latter  case  there  can  be  no  decree  unless  the  Attorney  General  be  made  a 
party,  but  otherwise  where  trustees  are  appointed  bv  the  donor;  (d)  therefore, 
where  a  bill  was  filed  to  establish  a  will,  and  to  perform  several  trusts,  some  of 
them  relating  to  charities  in  which  some  of  the  trustees  were  plaintiflTs,  and 
other  trustees  and  several  of  the  cesttn  que  trusts  were  defendants,  an  objectioo, 
because  the  Attorney  General  was  not  made  a  defendant,  was  over-ruled,  it 
being  considered  that  some  of  the  trustees  of  the  charity  (e)  being  defendanti, 
there  might  be  a  decree  to  compel  the  execution  of  the  trusts  relating  to  these 
charities.  (/)  In  that  case,  it  was  said  by  the  Lord  Chancellor  (Paricer,)  that 
r  *lfi2  1  ^^  ^^^  should  be  any  collusion  ^between  the  parties  relating  to  the 
L  ^  charity,  the  Attorney  General  might,  notwithstanding  a  decree, 

bring  an  information  to  establish  the  charity  and  set  aside  the  decree,  and  that 
he  might  do  the  same  though  he  were  made  a  defendant,  in  case  of  collosion 
between  the  parties ;  but  it  seems  that  the  mere  circumstance  of  the  Attorney 
General  not  having  been  made  a  party  to  the  proceeding,  will  not  be  a  sufficient 
nound  to  sustain  an  information  for  the  purpose  of  setting  aside  a  decree  made 
m  a  former  suit,  unless  the  decree  is  impeached  upon  other  grounds,  {g) 

When  it  is  said  that  in  cases  where  a  legacy  is  given  to  the  trustees  of  a 
charity  already  in  existence,  for  the  general  purposes  of  the  charity,  it  will  not 
be  necessary  in  a  suit  concerning  it,  to  make  the  Attorney  General  a  defendant; 
the  rule  must  be  understood  to  apply  only  to  those  charities  which  are  <^  a  per- 
manent nature,  and  whose  objects  are  defined,  for  it  has  been  determined,  that 
where  legacies  are  given  to  the  ofiicers  of  a  charitable  institution  which  is  not 
of  B  permanent  nature,  or  whose  objects  are  not  defined,  it  will  be  necessary  to 
make  the  Attorney  General  a  party  to  a  suit  relating  to  them.  Thus,  in  the 
ease  of  WeBbdof^td  v.  /one*,  {h)  where  a  legacy  was  given  to  the  officen,  for 
the  time  being,  of  an  academical  institution,  established  at  York  for  the  educa- 
tion of  dissenting  ministers,  which  officers,  with  the  addition  of  such  other 
persons  as  they  should  choose,  (in  case  they  should  think  an  additional  number  of 


(Jb)  Weilbeloved  ▼.  Jones,  1  8.  4d  8.  41.     (e)  Chitty  ▼.  Parkar,  4  Bro.  38. 
\(f)  4  ViD.  500»  PI.  11,  notUg  2  Eq.  Ca.  Ab.  267,  PI.  13,  n. 

(«)  It  appean  from  a  aulMequent  part  of  the  caae  that  one  of  the  truateea  of  the  ^aiilf 
was  abroad. 

(/)  Monil  ▼.  LawBon,  4  Yin.  500,  PI.  11 ;  8  Eq.  Ca.  Ab.  267. 

S)  Attorney  General  ▼.  Warren,  2  8wanst  291. 
S  I  8.  dc  8.  48. 


TBS  KINOV  ATTOSNBT  OENSRAL,  109 

tnistees  necessary,]  were  to  stand  possessed  of  the  money  upon  trust,  to  apply 
Ihe  interest  aud  dividends  for  the  augmentation  of  the  salaries  of  dissenting 
ministers,  a  preference  being  given  to  those  who  should  have  been  students  in 
the  Yoik  institution;  and  in  case  such  institution  should  cease,  then  upon  trust 
that  the  persons  in  whose  names  the  fund  should  be  invested^  should  transfer 
the  same  to  the  principal  officers  for  the  time  being,  of  such  other  institution  as 
iboold  succeed  the  same,  or  be  established  upon  similar  principles;  the  Vice 
Chancellor,  (Sir  J.  Leach,)  upon  a  bill  filed  by  the  officers  of  the  institution, 
praying  to  have  the  fund  transferred  *to  them,  to  which  the  Attor-  r-  #100  -i 
ney  General  was  no  party,  ordered  the  case  to  stand  over,  with  ^  -^ 

leave  to  amend  by  making  the  Attorney  General  a  party ;  his  Honor  observing, 
that  the  Court  would  never  permit  the  legacy  to  come  into  the  hands  of  the 
pliintiffi^  who  happened  to  fill  particular  offices  in  the  society,  but  would 
take  care  to  secure  the  objects  of  the  testator  by  the  creation  of  a  proper  and 
permanent  trust;  and  upon  hearing  the  cause  would  send  it  to  the  Master  fox 
that  purpose,  and  that  it  would  be  one  of  the  duties  of  the  Attorney  General  to 
attend  the  Master  upon  the  subject 

It  is  to  be  observed  also,  that  the  Attorney  General  is  a  necessary  party  only 
where  the  charity  is  in  the  nature  of  a  general  charity,  and  that  where  it  is 
merely  a  private  charity,  it  will  not  be  necessary  to  bring  him  before  the  Court| 
tfans,  where  the  suit  related  to  a  voluntary  society,  entered  into  for  the  purpose 
of  providing  a  weekly  payment  to  such  of  the  members  as  should  become  neces- 
sitous,  and  their  widows,  Lord  Hardwicke  over-ruled  the  objection  that  the 
Ationiey  General  was  not  a  piarty,  because  it  was  in  the  nature  only  of  a  prir 
vale  charity,  (t) 

The  Attorney  General  qua  such  is  always  supposed  to  be  in  Court ;  (k) 
therefore  if  he  is  made  a  defendant  as  an  officer  of  the  Crown,  the  bill  must 
piay,  instead  of  the  usual  writ  of  aubpcenti,  that  he  being  attended  with  a  copy, 
may  appear  and  put  in  an  answer.  (/)  If  tlie  Attorney  General  does  not,  upon 
bdng  attended  and  served  with  a  copy  of  the  bill,  appear,  the  Court  will  not 
make  an  order  for  him  to  appear,  as  no  attachment  can  issue  against  him  tp 
enforce  it  In  such  case,  however,  the  plaintifiT  is  entided  to  justice,  and  the 
vm-appearance  of  the  Attorney  General  will  be  considered  as  a  nil  dicit*  {m) 
If  after  appearance  the  Attorney  General  delays  putting  in  his  answer  beyona 
a  reasonable  time,  it  is  the  ancient  practice  of  the  Court  of  Exchequer  for  the 
plaintifr  to  move  the  Court  to  appoint  a  day  for  the  Attorney  Generad  to  answer 
the  bill,  or  in  default  that  it  should  be  taken  pro  eonfesso.  (n)  This  prac- 
liee  ^bas  been  followed  in  a  recent  case ;  in  which  it  was  ordered,  p  ^.^ .  -, 
thai  unless  the  Attorney  General  put  in  his  answer  within  a  week,  ^  -1 

the  bill  should  be  set  down  to  be  taken  pro  confesso*  (0)  In  that  case  it  was 
Aiged  by  the  counsel  who  appeared  on  behalf  of  the  Attorney  General,  that 
it  was  the  intention  of  the  Attorney  General  to.  file  a  cross  information,  and  that 
the  intricacy  of  the  proceedings  had  been  the  only  cause  which  had  prevented 
in  being  sooner  done,  in  consideration  of  which,  and  in  order  to  give  the 
Crown  the  benefit  of  the  discovery  to  be  sought  by  the  cross  information,  it 
WIS  made  part  of  the  order  that  the  plaintifT  should  undertake  not  to  pass  pub- 
lication until  he  should  have  put  in  a  full  answer  to  the  cross  information  of  the 
Attorney  GeneraK  which  was  to  be  filed  on  or  before  a  day  named  in  the  order. 

Whoi  the  Attorney  General  is  made  a  defendant  to  a  suit,  it  is  entirely  in 

(0  AaoD.  8  Atk.  S77.  (k)  Barclay  v.  RaMeli»  2  Dick.  729. 

(i)  Lofd  IM.  St.  (m)  Barclay  v.  Ruaoell,  ubi  supra, 

(m)  1  Fowl.  Ex.  Pr.  401 ;  Peto  ▼.  Attorney  General,  1  Y.  &  J.  509. 
(o)  Pelo  V.  Att.  Gen.  I  Y.  &  J.  509. 
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hifl  diBeretion  whether  he  will  put  in  a  full  answer  or  not  (p)  The  mmi 
eourae  is  for  him  to  put  in  a  general  answer,  stating  merely  that  he  is  a  stranger 
to  the  matters  eontained  in  the  bill,  and  that  he  hopes  the  interest  of  the  Crown 
will  be  taken  care  of.  (q)  In  cases,  however,  in  which  the  interest  of  the 
Crown,  or  the  purposes  of  public  justice  require  it,  a  fiiU  answer  will  be  pot 
in,  (r)  as  in  Crawford  v.  The  Attorney  Genera^  {s)  in  which  case  the  Loidi 
of  the  Treasury  had  directed  that  the  question  might  be  brought  before  the  con* 
sideration  of  a  court  of  justice,  and  it  would  therefore  have  been  unbecoauiy 
in  the  Attorney  General  to  uige  any  matter  oi  form  which  might  prevoit  the 
case  being  properly  submitted  to  the  Court,  before  whom  it  was  bioi^glit  (/) 

In  Errington  v.  The  Attorney  Creneral,  (u)  the  Attorney  (Seneral  being  one 
of  the  defendants  to  a  bill  of  interpleader,  put  in  the  usual  general  answer,  opoo 
which  the  other  defendants  moved  that  the  bill  miffht  be  dismissed,  and  the 
injnnction  dissolved,  the  Attorney  General  opposed  me  motion,  and  at  the  same 
time  prayed  that  he  might  be  at  liberty  to  withdraw  his  general  answer,  and 
r  *lfi5  1  P°^  ^^  another,  insisting  *opon  the  particular  right  of  the  Crown  to 
I-  -J  the  money  in  question,  which  was  granted. 

The  answei  of  the  Attorney  General  is  put  in  without  oath,  and  is  usuaDj 
signed  by  him.  And  it  seems  that  such  an  answer  Lb  not  liable  to  be  excepted 
to,  even  though  it  be  to  a  cross  bill,  filed  by  the  defendant  in  an  information  for 
the  purpose  of  obtaining  a  discovery  of  matters  alleged  to  be  material  to  his 
defence  to  the  information.  We  have,  however,  seen  before,  (x)  that  where  a 
cross  bill  is  filed  against  the  Attorney  General,  praying  relief  as  well  as  a  (*' 
oovery,  he  cannot  protect  himself  from  answering  by  means  of  demurrer ; 
but  whether  he  could  by  such  means  protect  himself  from  answering  a  mere 
of  discovery,  does  not  appear  to  have  been  decided ;  it  is  most  probable  that  he 
might,  and  that  the  Court  would  in  such  a  case,  if  a  discovery  were  wanted 
from  the  Crown,  put  the  party  to  prefer  his  petition  of  right  (z) 

The  right  of  the  Attorney  Grenend  to  receive  his  costs,  where  he  is  made  a 
defendant  to  a  suit,  has  been  before  noticed ;  (a)  it  wUl  suffice  therefore  here  to 
repeat,  that  there  seems  to  be  no  rule  a^inst  the  Attorney  General  xeeeiviqg 
his  costs,  where  he  is  made  a  defendant  m  respect  of  legacies  given  to  chari- 
ties ;  and  that  in  Moggridge  v.  TTutckweil^  {b)  costs  were  given  to  all  partieSf 
including  the  Attorney  General,  as  between  solicitor  and  client,  out  of  the  fund 
in  Court.  It  appears  also,  that  he  frequently  receives  his  costs  where  he  is 
made  a  defendant  in  respect  of  the  immediate  rights  of  the  Crown,  in  catses  of 
intestacy,  (c) 

During  the  vacancy  of  the  office  of  Attorney  General,  the  Solicitor  Genenl 
may  be  made  a  defendant  to  support  the  interests  of  the  Crown ;  (d)  and  it 
has  happened,  that  where  there  has  been  an  information  by  the  Attorney  Gen- 
end,  the  object  of  which  has  been  to  set  up  a  general  daim  on  behalf  of  the 
Crown  at  variance  with  the  interests  of  a  public  charity,  the  Solicitor  General 
has  been  made  a  defendant,  for  the  purpose  of  supporting  the  interests  of  sudi 
charity  against  the  general  claim  of  the  Attorney  General. 


(p)  Daviflon  ▼.  Attorney  General,  6  Prioe^  398,  n. 

(q)  1  NewL  103. 

(r)  Colebrooke  ▼.  Attoniej  Oeneml,  7  Prioe,  193. 

(f)  7  Price,  1. 

(/)  Vide  etiam  Deuie  ▼.  Attorney  General,  ubi  aupra, 

(tt^  Bunb.  803.  (x)  Supra, 

ly)  Dean  ▼.  Attomej  General,  1  Yoange  and  C.  809. 

(c)  Ibid.  (a)  Ante,  p.  13,  13. 
(b)  7  Ves.  88. 

(e)  Attorney  General  ▼.  Earl  of  Aahbaniham,  1  8.  dc  8.  897. 

(d)  Loid  Red.  81. 
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•SECTION  IIL  [    *186    ] 

The  Attorney  General  to  the  Queen  Consort^  and  Prince  of  Wake. 

Thb  Qneen  Consort  roust  be  sued  by  her  Attorney  or  Solicitor  General*  in 
the  same  manner  as  the  King  $  and  it  is  presumed  that  the  Prince  of  Wales, 
as  Dake  of  Cornwall,  has  the  same  prerogative,  although  no  cases  appear  in 
the  books  wherein  that  point  has  been  decided  or  discussed. 


SECTION  IV. 
Corporations. 

It  has  beeo  stated  before  (a)  that  corporations  aggregate  must  be  sued  by 
their  corporate  name ;  that  is,  if  they  are  corporations  existing  by  Royal  char- 
ter, they  must  be  sued  by  their  name  of  foundation,  though  it  has  been  said 
that  if  a  corporation  be  known  by  a  particular  name,  that  it  is  sufficient  to  sue 
it  by  that  name.  {b\  This,  however,  must  be  confined  to  the  case  of  a  corpo- 
ration by  prescription ;  for  it  is  said  that  if  a  corporation  is  created  by  the  King, 
and  the  eommeneement  of  it  appear  by  the  record,  it  can  have  no  other  name 
by  use,  nor  be  named  otherwise  than  the  Kins;  by  his  letters  patent  has  ap» 
pointed,  and  the  Court  will  not  permit  it  be  sued  by  any  other  name. 

A  coqwration  aggregate  which  has  a  head,  cannot  be  sued  without  it,  because 
withoot  its  head  it  is  incomplete,  (e)  It  is  not  however  necessary  to  mention 
die  name  of  ike  head  $  {d)  nor  is  it  in  general  proper  to  make  individual  mem- 
beis  of  aggr^te  corporations  parties  by  their  proper  Christian  and  surnames, 
though  eases  may  occur  where  this  will  be  permitted  for  the  purpose  of  com- 
pdling  a  discovery  from  them  of  some  fact  which  may  rest  in  their  own  know- 
ledge. Thus  in  the  *case  put  by  Lord  Eldon,  in  Dummer  v.  7%6  p  ^^^^  -n 
Cofpore^twn  rf  Chippenham^  (e)  of  an  individual  corporator  whose  ^  -' 

estate  was  charged  with  a  rent  or  payment  to  a  charitable  institution,  of  which 
the  eorporaiion  had  die  manaffement,  and  who  had  obtained  possession  of  the 
deed,  his  Lordship  was  of  opinion  that  upon  an  information  for  the  purpose  of 
haviqs  the  estate  of  the  eharity  property  administered  by  the  corporation,  it 
voold  be  perfectly  competent  to  call  upon  the  mayor,  if  he  was  the  individual 
isiplieaied  in  that  conduct,  not  only  to  answer  with  the  rest  under  their  com- 
«oo  seal,  bat  also  to  answer  as  to  the  circumstances  relative  to  the  deed  sup- 
posed to  be  in  his  hands.  So  also  in  the  principal  case,  which  was  that  of  a 
oOl  by  a  schoolmaster  against  a  corporation  (/)  who  were  trustees  of  a  charity, 
to  be  idieved  against  a  resolution  of  the  trustees  by  which  he  was  deprived  of 
his  office  of  schoolmaster,  on  the  mund  that  the  resolution  had  been  pro- 
■oooeed  by  five  of  die  members  of  the  corporation,  from  improper  motives 
with  lefiuence  to  a  parliamentary  election,  to  which  bill  the  five  members  wers 
ande  parties,  for  the  purpose  of  obtaining  from  them  an  answer  upon  oath  ss 
to  dietr  alleged  improper  conduct,  a  demurrer  which  had  been  put  in  by  these 
fbe  membm,  on  the  ground  that  no  tide  was  shown  to  the  discovery  against 
ihem,  was  over-ruled  by  Lord  Eldon. 

(•)  AHie^  p.  95.  (h)  Bro.  Corp.  40. 

(r)  S  Bm.  Ab.  tit.  Corp.  [E.]o;  pL  S.         (iQ  3  8dk.  108;  1  Laoo.  807. 

(<)  14  Yea.  S56. 

(/ )  Dwamsr  v.  The  Cofporatioo  of  Chippenbain,  uU  eupra. 
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The  practice  of  making  the  officers  or  servants  of  a  corporation  parties  to  a 
suit  for  the  purpose  of  eliciting  from  them  a  discovery  upon  oath  of  the  matten 
charged  in  the  bill,  has  been  too  frequently  acted  upon  and  acknowledged,  to  be 
now  a  matter  of  doubt.     The  first  case  which  occurs  upon  the  point  is  sn 
anonymous  one,  in  1  Vernon,  [g)  where  a  bill  having  been  filed  against  a  cor- 
poration to  discover  writings,  and  the  defendants  answering  under  their  com- 
mon seal,  and  not  being  sworn,  would  answer  nothing  to  their  prejudice,  it  was 
ordered  that  the  clerk  of  the  company  and  such  principal  members  as  the 
plaintifi!'  should  think  fit,  should  answer  on  oath,  and  that  the  Master  shoakl 
settle  the  oath ;  and  so  in  the  case  of  TFych  v.  Meal,  (h)  where  a  bill  was 
r    *iRft    1  ^i^^S^^  against  the  East  India  *Company,  and  one  of  the  offioefs 
L      ^°^    J  of  the  company  was  made  a  defendant  in  order  to  discover  some 
entries  or  orders  in  the  books  of  the  defendant,  a  demurrer  by  the  officer  was 
over-ruled.     The  same  point  was  also  determined  in  Mooddey  v.  Morton^  (t) 
in  which  case  it  was  held  that  if  a  person  haq  reason  to  suspect  that  he  has  sua* 
tained  an  injury  by  persons  acting  under  the  authority  of  a  corporation,  bat 
cannot  ascertain  how  far  they  are  concerned,  he  may  file  a  bill  against  them  and 
their  secretary  or  other  officer,  for  a  discovery,  before  he  brings  an  action  at 
law,  suggesting  that  he  intends  to  bring  one,  but  cannot  do  it  without  the  dis* 
covery  prayed,  because,  as  the  suit  against  a  corporation  is  by  original,  the 
discoveiy  may  be  necessary  before  he  can  sue  out  the  writ     In  such  case, 
however,  if  the  discovery  would  be  prejudicial  to  the  corporation,  and  not  be 
necessary  to  the  plaintifi^'s  case,  the  officer  need  not  discover  those  facts,  {k) 

It  may  be  observed  here,  that  where  the  officer  of  the  corporation  from  whloa 
the  discovery  is  sought  is  a  mere  witness,  and  the  facts  he  is  required  to  dis- 
cover are  merely  such  as  might  be  proved  by  him  on  his  examination,  he  ongbt 
not  to  be  made  a  party.  Thus,  where  an  officer  of  the  Bank  of  England  was 
made  a  party,  for  the  purpose  of  obtaining  from  him  a  discovery  as  to  the  times 
when  the  stock  in  question  in  the  cause  had  been  transferred,  and  he  demumd 
to  the  bill,  the  Vice  Chancellor,  (Sir  J.  Leach)  allowed  the  demurrer,  on  the 
ground  that  the  officer  was  in  that  case  merely  a  witness.  (/) 
r  *18Q  1  *^"^  although  it  is  not  an  unusual  practice  to  make  the  derk  or 
L  J  other  principal  officer  of  a  corporation  a  party  to  a  suit  against  saeh 

corporation,  for  the  purpose  of  eliciting  from  him  a  discovery  of  entries  or  orders  in 
the  books  of  the  corporation,  yet  where  such  is  not  the  case,  it  is  still  the  doty  of 
the  corporation,  when  informed  by  the  information  of  the  nature  and  extent  of  the 
daims  made  upon  them,  to  cause  diligent  examination  to  be  made  before  they 
put  in  their  answer,  of  all  deeds,  papers  and  muniments  in  their  possesdoo  or 
power,  and  to  give  in  their  answer  aU  the  information  derived  from  such  ezami- 
nation;  and  it  was  sdd  by  Sir  J.  Leach,  M.  R.,  that  if  a  corporation  pnnne 
an  opposite  course,  and  in  their  answer  allege  their  ignorance  upon  the  anbjaet. 


(g)  Pag«  117.                                              (A)  3  P.  Wms.  810. 
(»)  IBro.  C.  C.  ■ 


469.  It  should  be  obwnred  here,  that  Lord  EIdon»  in  Dammer  v.  The 
CofpomtioD  of  Chippenham,  uhi  supra,  mentioned  itai  his  opinion,  that  the  case  of  8te«anl 
V.  The  Eaat  India  Company,  2  Vem.  380,  in  which  a  demurrer  to  a  biU  againet  the  Com- 
pany and  one  of  ita  aenraota,  is  reported  to  have  been  allowed,  ia  a  miaprint ;  and  that  inteaJ 
of  atating  that  the  demurrer  was  aUowad  without  putting  them  to  anawer  aa  to  mattar  of 
fraud  and  contrivance,  which  ia  nonaenaa,  it  should  bave  be«i,  that  the  demurrer  was  ^b^ 
allowed,  with  liberty  to  inaiat  by  their  anawer  that  they  rfiould  not  be  compelled  to  uoawnt 
the  duigm  of  freud,  Stc.;  but  may  it  not  have  been  that  the  bill,  which  was  againat  arbiia- 
lan  as  well  as  the  servants  of  the  Company,  and  who  all  joined  in  demurring,  contanwd  an 
allegation  of  fraud  and  contrivance^  and  that  one  of  the  queatlons  aigued  had  been  whetlmr, 
although  tbqr  bad  demurred  to  the  biU,  they  ought  not  to  have  aupported  their  deaaamr  by 
an  answer  denying  the  allegations. 

(k)  2  Bae.  Ab.  Corp.  13,  8.  (/)  How  v.  Beat,  6  Mad,  19. 
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tnd  the  information  required  is  afterwards  obtained  ficom  the  documents  sehe- 
dnled  to  their  answer,  ike  Court  will  infer  a  disposition  on  the  part  of  the  cor* 
poration  to  obstruct  and  defeat  the  course  of  justice,  and  on  that  ground  will 
cbme  them  with  the  costs  of  the  suit  (m) 

Where  a  suit  is  instituted  against  a  corporation  sole,  he  must  appear  and 
defimd^  and  be  proceeded  against  in  the  same  manner  as  if  he  were  a  private 
individuaL  But  where  corporations  agsregate  are  sued  in  their  corporate  capa- 
city, they  must  appear  by  attorney,  and  answer  under  the  common  seal  of  the 
eorporation;  but  if  those  of  which  the  corporation  consists  be  charged  as  private 
imlividaalB,  they  mijist  answer  upon  oath. 

If  the  majority  of  the  membera  of  a  corporation  are  ready  to  put  in  their 
answer,  and  the  head  or  other  person  who  has  the  custody  of  the  common  seal 
refuses  toaffix  it,  application  must  be  made  to  the  Court  of  King's  Bench  for 
a  mandamtis  to  compel  him,  and  in  the  meantime  the  Court  of  Chancery  will 
slay  the  process  against  the  corporation,  (n) 

A  corporation  aggregate  being  an  ideal  and  invisible  person,  existing  only  in 
contemplation  of  law,  cannot  be  attached  or  apprehended;  the  proceedings 
against  Uiem,  either  for  the  ^purpose  of  compelling  an  appearance  r-  ^,^  -^ 
or  an  answer,  are  therefore  commenced  by  distraining  the  property  ^  ^ 

of  the  corporation. 

For  this  purpose  a  writ  of  dUtrmgas  is  the  firat  process.  It  is  a  writ  issuing 
ool  of  the  Court  of  Chancery,  directed  to  the  sheriff,  commanding  him  to  dis- 
train the  land,  goods  and  chattels  of  the  corporation,  so  that  they  may  not  pos- 
sess them  till  the  Court  shall  make  other  order  to  the  contrary,  and  that  in  the 
meantime  he  (the  sheriff)  do  answer  to  the  Court  for  what  he  so  distrains,  so 
that  the  defendant  may  be  compelled  to  appear  in  Chancery,  and  answer  the 
contempt  Upon  this  writ,  if  the  corporation  has  property,  the  sheriff  usually 
levies  40#.  only,  and  makes  his  return  accordingly ;  and  if  this  execution  does 
not  procure  the  obedience  of  the  eorporation,  an  alias  diatringas^  which  is  a 
writ  commanding  the  sheriff  again  to  distrain  the  goods  and  chattels,  lands  and 
tenements  of  the  corporation,  may  be  obtained.  Upon  this  writ  the  sheriff  usually 
leriee  4iL,  and  if  after  that  the  corporation  still  continue  disobedient  a  pluries  dia- 
trmgas  issues.  There  must  be  fifteen  days  between  the  teste  and  return  of  each 
of  ttese  writs.  If  the  last-mentioned  distringas  hils  of  effect,  upon  the  pluries 
disiringas  being  returned  by  the  sheriff,  a  commission  of  sequestration  may  be 
obtained  against  the  corporation.  This  commission  is  usually  directed  to  five 
peraona  named  by  the  plaintiff,  directing  them  to  sequester  the  goods  and  chat- 
tels, the  rents  and  profits*  and  real  estate  of  the  corporation,  until  they  shall  appear 
or  answer  the  plaintiff's  bill,  or  the  Court  make  further  order  to  the  contrary.  A 
sequestration  cannot  be  discharged  till  the  corporation  have  performed  what  they 
aie  enjoined  to  do,  and  paid  the  costs  of  the  several  distringases^  and  of  the 
sequestration,  including  the  commissioner's  fees;  but  upon  their  doing  this  they 
may  upon  motion  get  the  sequestration  discharged. 

After  a  sequestration  has  been  issued  against  a  corporation,  the  plaintiff  may,  if 
he  please,  set  down  the  cause  to  be  heani,  and  have  the  bill  taken  pro  confesso 
i^ainat  them,  in  the  same  way  as  may  be  done  in  the  case  of  an  ordinary  person. 

In  Curzon  v.  The  African  Company^  (o)  the  Lord  Keeper  r  41191  -1 
*(Northj  is  reported  to  have  said,  that  he  did  not  see  how  a  com-  ^  ^ 

pany  who  had  no  property,  could  be  compelled  to  appear;  in  answer  to  which 
it  was  said  in  aigument,  that  in  such  a  case  the  plaintiff  might  sue  out  a  dis^ 
tringas  against  Oie  company,  and  have  it  returned  niAt/,  and  so  get  sequestra- 

(m)  Attompy  General  ▼.  The  Bait^eMes  of  Eait  Retford,  2  Mylne  &  K.  85. 
(it)  Rex  T.  Wyndham,  Cowp.  877 ;  2  Bac.  Ab.  tit.  Corp.  18. 
(o)  1  Vera.  132. 
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tion  against  them,  and  then  by  the  coniae  of  the  Court  the  plaintiff  need  not 
bring  them  to  a  hearing;  but  in  the  case  of  Salmon  ▼.  Tlie  Hamborough  Com* 
pany^  (p)  another  memod  was  adopted  to  compel  the  appearanee  of  a  corpon- 
tion  which  had  no  property  by  which  they  could  be  distrained.  The  bill  was 
filed  to  recover  payment  of  a  sum  of  money  which  had  been  lent  to  the  Com- 

{>any  by  the  plaintiff,  and  alleged  that  the  Company  had  been  incorporated  by 
etters  patent,  and  had  power  to  make  bye-laws,  and  to  assess  rates  upon  doths, 
^c.  (which  was  the  commodity  they  dealt  in,)  and  by  poll  to  defray  the  neces* 
sary  changes  of  the  Company,  and  that  the  Company  had  imposed  rates  accord- 
ingly, and  that  they  thereby  had  got  great  credit,  and  had  borrowed  great  sums 
of  money  under  their  common  seal,  and  particularly  that  the  plaintiff  had  lent 
them  money  upon  that  security  many  years  since.  The  bill  went  on  to  chaige. 
that  the  company  having  no  common  stock,  the  plaintiff  had  no  remedy  at 
law  for  his  debt;  but  charged,  that  the  usage  had  been  to  make  taxes  and  levy 
actions  upon  their  members,  to  bear  the  chaiges  of  their  Company  and  lo  pay 
their  debts,  but  that  the  Company  now  refused  to  execute  that  power;  and 
alleged,  that  divers  members  of  the  corporation,  who  were  made  defendants  by 
name,  refused  to  meet  for  the  purpose  of  laying  taxes,  ^cc 

To  this  bin  the  corporation,  upon  beiuff  served  with  process,  and  having 
nothing  by  which  they  could  be  distrained,  refused  to  appear ;  but  the  indi- 
vidual members  of  the  Company  who  were  served,  appeared,  and  demnnred 
to  the  bill.  The  demurrer  upon  argument  was  allowed,  and  the  bill  was  dis- 
missed as  to  those  defendants  ;  whereupon  a  petition  of  appeal  was  preferred 
to  the  House  of  Lords,  admitting,  that  in  the  ordinary  course  of  proceeding  in 
Chancery,  that  Court  could  not  help  the  plaintiff,  but  suggesting  that  in  cases 
r  *102  1  ^^  ^^^^  description  the  House  of  *J^rds  had  dven  special  direc- 
(_  im  J  ^^^^  ^  ^^^  Court  of  Chancery  to  relieve,  which  it  had  accordingly 
done,  and  citing  two  precedents  against  companies  in  London  for  that  purpose. 

To  this  petition  the  defendants  particularly  named  put  in  an  answer,  [dea 
and  demurrer;  but  the  Company,  though  several  times  summoned,  did  not 
appear;  and  ader  hearing  the  appeal  in  their  absence,  the  House  o^ Lords 
ordered  that  the  dismission  should  stand  reversed,  and  that  the  Lord  ChanceOor 
should  retain  the  bill,  and  that  the  Court  of  Chancery  should  issue  forth  the 
usual  process  of  that  Court,  and  if  cause  be,  process  of  distringas  thereupon 
against  the  said  corporation,  provided  the  said  process  be  servea  one  mmth 
before  the  return  thereof;  and  if  upon  return  of  the  said  process  the  said  cor- 
poration should  not  file  an  appearance,  or  should  appear  and  not  answer,  die 
said  bill  should  be  taken  pro  confesso,  and  a  decree  should  thereupon  pass ;  but 
in  case  the  said  corporation  should  appear  and  answer  within  the  time  aforesaid, 
then  that  the  Court  of  Chancery  should  proceed  to  examine  what  tlie  plaintifiTs 
just  debt  was,  and  should  decree  the  said  Company  to  pay  so  much  money  as 
the  same  should  appear  to  amount  unto,  with  reasonable  damages ;  and  in  case 
the  corporation  should  not  pay  the  sum  decreed  within  ninety  days  after  the  ser- 
vice of  the  said  decree  upon  their  governor,  deputy  governor,  treasurer,  clerk  or 
secretary  for  the  time  being,  then  that  the  Loni  Chancellor  or  Lord  Keeper  for 
the  time  being  should  order  and  decree  that  the  governor  or  deputy  governor,  and 
the  twenty-four  assistants  of  the  said  Company,  or  so  many  of  them  as  by  the 
tenor  of  their  charter  constituted  a  quorum  for  the  making  of  leviations  upon 
the  trade  or  members  of  the  said  Company,  should  within  such  time  as  by  the 
Lord  Chancellor  or  Keeper  should  be  thought  fit,  make  such  a  leviation  upon 
every  member  of  the  said  Company  as  was  conuributary  to  the  public  chaige, 
as  should  be  sufficient  to  satisfy  the  said  sum  to  be  decreed  to  the  plaintiff  in 

(p)  1  Chan.  Ca.  S06-7. 
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that  euMe,  aod  to  collect  and  levy  the  eame,  and  to  pay  it  over  to  the  plaintiff 
as  the  Court  should  direct;  and  such  a  leviation  was  to  be  pat  into  writing;,  and 
akned  with  the  hand  of  the  governor,  deputy  governor  and  assistants  of  the 
aforesaid  Company  for  the  time  being,  and  so  many  of  them  as  by  the  consti- 
tkm  of  *tbe  said  charter  made  a  quorum ;  and  in  case  they  should  r-  ^^^^  -i 
not  make  or  return  such  leviations  as  aforesaid,  then  it  was  ordered  ^  -^ 

that  the  Lord  Chancellor  or  Lord  Keeper  might  issue  process  of  contempt 
against  them  as  is  usual  against  persons  in  their  natural  capacity,  and  if  by  the 
Sttd  time  so  to  be  limited  by  the  said  Court  of  Chancery  the  said  money  so  to 
be  assessed  should  not  be  paid,  then  and  from  thenceforth  every  person  of  the 
said  Company  upon  whom  such  a  leviation  should  be  made  was  to  be  liable  in 
his  natonl  capacity  to  pay  his  quota  or  proportion  assessed.  And  the  Jxird 
Chancellor  or  Lord  Keeper  was  to  order  or  decree,  that  such  process  should 
issue  against  any  such  member  so  refusing  or  delaying  to  pay  his  quota  or  pro- 
portion, as  is  usual  against  persons  chaiged  by  the  decree  of  the  said  Court  for 
any  doty  in  their  several  capacities.  And  if  die  total  so  returned  and  filed  with 
the  register  should  not  amount  to  so  much  as  should  be  sufficient  to  satisfy  the 
som  ctecreed,  with  respect  had  to  such  persons  as  should  make  it  appear  that 
they  were  overchargea,  or  ought  not  to  be  charged  at  all,  then  the  said  Lord 
Chancellor  or  Lord  Keeper  for  the  time  being  might  from  time  to  time  order 
that  a  new  leviation  should  be  made  and  returned  into  the  registers  of  the  Court 
of  Chancery,  of  such  sum  as  should  be  sufficient  by  way  of  supplement  for 
that  purpose,  to  the  payment  whereof  every  individual  person  was  to  be  bound 
in  such  manner  as  aforesaid. 

It  appears  by  the  same  Report,  that  aiVerwards,  upon  a  motion  grounded  on 
the  above  order,  the  Court  ordered  the  dismission  of  the  bill  to  stand  reversed, 
and  the  bill  to  be  revived,  and  that  process  and  other  proceedings  issued  as  was 
thereby  directed.  Accordingly,  the  treasurer  and  secretary  were  served  with  a 
diiiringaM  against  the  Company,  and  a  copy  of  the  Lords*  order,  to  which  the 
sheriff  returned  nulla  bona^  and  no  appearance  was  made.  The  cause  was 
afterwards  heard,  and  the  bill  taken  pro  conftsao  against  the  corporation,  and 
the  defendants  were  decreed  to  pay  tne  plaintiff's  debt  according  to  the  Lords' 
Older. 

The  same  process  of  distringaB  and  sequestration  issue  to  compel  the  per- 
fbnnanoe  of  an  order  or  decree  against  a  corporation,  as  to  compel  an  answer. 
Upon  service  of  the  writ  of  ^execution  of  the  decree  and  default,  p  ^^.g .  -« 
a  dUtrwgas  issues  without  order,  {q)     The  form  is  the  same  aa^  -J 

that  of  a  distringas  to  compel  appearance  or  answer,  but  the  indorsement 
explains  the  purpose,  (r)  Upon  the  return  of  the  distringas  an  order  may  be 
obtained  for  a  sequestration  as  of  course,  without  suing  out  an  alias  or  a  piu-* 
ties  as  upon  mesne  process.  («)  In  such  case,  however,  the  order  is  only  an 
order  nisi  in  the  first  instance,  and  may  be  had  upon  a  motion  of  course.  If 
there  is  any  irregularity  in  the  form  of  the  proceedings,  the  defendants  may 
avail  themselves  of  it  on  showing  cause  against  making  the  order  absolute,  and 
not  by  moving  to  appear  to  the  distringas^  and  then  moving  to  discharge  the 
sequestration.  If  no  irregularity  is  shown  in  the  process,  the  order  is  made 
absolute  upon  motion.  (/) 

Payment  of  costs  may  be  enforced  against  a  corporation  by  the  same  process 
as  the  decree,  except  that  a  subpcena  issues  in  the  first  instance  instead  of  a 
writ  ^  execution,  (u)    It  is  to  be  observed,  that  in  the  order  made  in  the  case 

(q)  1  Har.  149;  Harrey  ▼.  Eart  India  Company,  Prac.  Cb.  129  ;  8  Vera.  896. 
(r)  Loivtea  v.  Mmfot  of  Cokheater,  8  Mer.  648. 
(ff)  Ibid.  (0  Ibid. 

(«)  Lumtsm  v.  Mayor  of  Colchester,  8  Mer.  64S,  n. 
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of  Lawtenv.  The  Mojfor  of  Colehe$ierj  {x)  it  appears  that  the  m^jpona  for 
costs  was  issuecf  in  pursuance  of  an  order  obtained  for  that  purpose  ;  there  isy 
however,  no  occasion  for  such  an  order,  as  a  subpoena  for  costs  issues  without 
order,  (y) 

If  a  corporation  aggregate  omit  to  put  in  an  examination  to  interrogatories 
exhibited  under  a  decree,  or  if  the^  put  in  an  insufficient  examination,  an  order 
•may  be  obtained  for  a  sequestration,  unless  the  examination  is  put  in  within 
four  days,  which  upon  default  will  be  made  absolute,  (z) 

The  examination  of  a  corporation,  like  its  answer,  most  be  under  the  com- 
mon seal. 


It  should  be  stated  here,  that  by  the  Act  of  6  Greo.  4,  c  01,  before  referred 
.to,  {a)  it  is  amongst  other  things  enacted,  that  in  any  charter  hereafter  to  be 
r  «105  1  S^'^'^^^^  ^y  ^^^  Majesty,  his  *heirs  or  successors,  for  the  incorpo- 
^  -'  ration  of  any  company  or  body  of  persons,  it  shall  and  may  be 

lawful  in  and  by  such  charter  to  declare  and  provide,  that  the  members  of  such 
corporation  shall  be  individually  liable  in  their  persons  and  property  for  the 
debts,  contracts  and  engagements  of  such  corporations,  to  such  extent,  and  sub- 
ject to  such  regulations  and  restrictions  as  His  Majesty,  his  heirs  or  snccessois 
may  deem  fit  and  proper,  and  as  shall  be  declared  and  limited  in  and  by  such 
charter ;  and  the  members  of  such  corporation  shall  thereby  be  rendered  so 
liable  accordingly.  By  the  subsequent  Act,  4  &  5  Will.  4,  c.  94,  also  men- 
tioned in  a  preceding  chapter,  (b)  as  having  been  passed  to  enable  His  Ma- 
jesty to  invest  trading  and  other  companies  with  the  powers  necessary  for 
the  due  conduct  of  their  affairs,  and  for  the  security  of  the  rights  and  inter- 
ests of  their  creditors,  power  has  been  given  to  His  Majesty,  by  letters  patent 
under  the  Great  Seal  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
or  in  Scotland  under  the  Seal  appointed  oy  the  Articles  of  Union  to  be  used, 
instead  of  the  Great  Seal  thereof,  to  grant  to  any  company  or  body  of  per- 
sons associated  together  for  any  trading,  charitable,  literary  or  other  purposes, 
and  to  the  heirs,  executors,  administrators  and  assigns  of  any  such  persons, 
although  not  incorporated  by  such  letters  patent,  the  same  privileges  which 
according  to  the  rules  of  the  common  law,  or  in  pursuance  of  the  atx>ve  Act 
of  the  6  Geo.  4,  c  91,  it  would  he  competent  to  His  Majesty  to  grant  to 
any  such  company  or  body  of  persons,  in  and  by  any  charter  of  mcorporation, 
and  especially  the  privilege  of  maintaining  and  defending  actions,  suits,  proee- 
cutions  and  other  proceeding,  both  at  law  and  in  equity,  in  the  name  or  names 
of  any  one  or  more  of  the  principal  officers  for  the  time  being  of  any  such 
associations  respectively.  And  it  is  provided,  that  in  all  cases  where  sucii  let- 
ters patent  shall  be  granted  to  such  company  or  body  of  persons,  it  shall  be 
lawful  in  all  suits  or  proceedings  in  equity  commenced  or  instituted  against 
the  principal  officer  or  officers  of  such  company  or  body  of  persons,  to  join, 
for  the  purpose  of  discovery  in  such  suits  or  proceedings,  any  member  or  mem- 
r  *10A  1  ^^^  ^^  ^"^^  ^company,  as  the  nominal  defendant  or  defendants 
L  -^  for  or  on  behalf  of  such  company  or  body  of  persons,  subject  to 

the  payment  by  the  plaintiffs  of  such  costs  as  the  Court  in  which  such  proceed- 
ings may  be  had  shall  in  that  behalf  order  or  direct. 

By  the  third  section  it  is  enacted,  that  any  decree,  judgment,  order  or  inter- 
locutor made  or  pronounced  in  any  action,  suit  or  proceeding  in  any  Court  of 

(y)  Seiiton  on  DecreM^  430. 

(z)  Attorney  General  t.  Corporation  of  Wincheiter,  Seton,  488-430. 

(a)  AniCf  p.  31.  (6)  Anie,  p^  31. 

(»)  Ubifupra. 
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Ltw  or  Equity  against  any  officer  of  any  such  company^  body  or  association 
named  as  aforesaid,  shall  have  the  like  effect  and  operation  Upon  and  against 
the  property,  funds  and  effects  of  such  company,  body  or  association,  and  upon 
and  against  the  persons  and  property  of  every «and  any  memlipT  thereof,  as  if 
sQcb  company,  body  or  association,  and  such  member  or  members  thereof,  had 
been  a  party  or  parties  to  such  action,  suit  or  proceeding,  and  as  if  such  decree, 
judgment,  order  or  interlocutor  had  been  pronounced  against  such  company, 
body  or  association,  or  against  every  or  any  such  member  or  members  thereof : 
Provided  that  no  diligence  or  execution  shall  pass  or  be  issued  thereon  without 
leave  first  granted  in  open  court  by  the  Court  in  which  such  decree,  judgment, 
order  or  interlocutor  was  made  or  pronounced,  and  which  motion  shaU  be  made 
on  notice  to  the  person  or  persons  sought  to  be  charged  |  nor  aAer  the  expira- 
tion of  three  years  next  after  such  person  or  persons  shall  have  ceased  to  be  a 
member  of  such  company,  body  or  association.  And  by  the  fourth  section  it  is 
provided,  that  the  principal  officer  or  officers  for  the  time  being  of  such  com- 
pany or  body  of  persons  to  whom  such  letters  patent  shall  be  granted,  shall,  in 
the  first  week  of  the  month  of  June  and  in  the  first  week  of  the  month  of 
December  in  each  year  during  the  continuance  of  such  letters  patent,  cause  a 
tnie  list  of  the  names  of  all  the  then  existing  members  of  such  company  or 
bodv  of  persons,  with  their  respective  'places  of  abode  and  description,  to  be 
filed  with  the  derk  of  the  patents,  and  that  the  same  shall  be  open  for  inspec- 
tion at  aU  reasonable  times  by  any  person  requiring  the  same,  (c) 

*No  decision  has  yet  been  come  to  by  the  Courts  upon  any  point  ^  ^| ^  -. 
of  practice  relating  to  corporations  or  joint  stock  associations  formed  ^  -^ 

under  the  sanction  of  the  preceding  Acts  of  Parliament ;  it  is  however  presumed, 
that  in  all  suits  commenced  against  the  officers  of  associations  established  under 
the  authority  of  the  latter  Act,  the  proceedings  must  be  the  same  as  they  would 
be  in  ease  the  same  person  were  sued  in  his  individual  capacity. 

With  respect  to  proceedings  against  joint  stock  companies  existing  under 
private  Acts  of  Parliament,  they  must  depend  entirely  upon  the  provisions  of 
the  Act  under  which  they  are  constituted ;  nothing  can  therefore  be  added  in 
this  place,  beyond  calling  the  reader's  attention  to  the  observation  of  Lord  Eldon 
upon  these  companies,  in  his  judgment  in  Van  Sandau  v.  Moore^  {d)  which 
has  been  before  noticed,  and  to  the  observations  already  made  in  treating  of 
suits  instituted  on  behalf  of  this  description  of  associations,  (e) 


In  pursuance  of  the  arrangement  suggested  in  the  commencement  of  this 
Chapter,  the  reader's  attention  will  be  here  called  to  the  peculiarities  of  practice 
consequent  upon  making  certain  corporations  parties  to  a  suit,  who,  although 
they  have  no  interest  in  the  subject-matter,  are  nevertheless  sometimes  brought 
before  the  Court  in  respect  of  their  situation  as  managers  of  certain  public 
stocks,  the  manacement  of  which  has  been  entrusted  to  3iem  by  different  Acts 
of  PariiamenL  These  corporations  are  the  Bank  of  England,  the  East  India 
Company,  and  the  South  Sea  Company. 

The  Governor  and  Company  of  the  Bank  of  England,  the  United  Company 
of  Merchants  trading  to  the  East  Indies,  and  the  Governor  and  Company  of 
Merchants  of  England  trading  to  the  South  Seas  or  other  parts  of  America, 
any  be  made  parties  to  a  suit  relating  to  any  public  stock  standing  in  their 

(c)  For  the  remaiiitiig  claiuet  of  this  Aet,  ts  fiur  ae  rehteo  to  regiitoriDg  and  advertiiuig 
dM  grants  of  lettera  patent  made  in  parauanoe  thereof,  and  to  the  advertking  the  appoint- 
mt,  death,  dec  of  the  offioen,  mdt  anUf  p.  33. 
(lO  1  RttMO,  441-458.  (e)  Ante,  p.  SO. 
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books,  for  the  purpose  of  compelling  or  authorizing  such  companies  to  soAr  a 
transfer  of  such  stock  to  be  made  in  their  books,  and  also  of  prayinfir  an  injmic- 
r  *\QR  *1  ^^^  Bgunst  their  *permitiing  such  transfer ;  and  formerly  it  appears 
L  •'to  Ifeve  been  the  practice  to  make  them  parties  in  all  cases  of  thai 

description,  and  an  opinion  stated  to  have  been  expressed  by  Lord  Kenyon, 
that  notice  to  the  Bank  without  more  would  operate  as  an  injunction,  was 
denied  by  Lord  Eldon  in  Thnple  v.  TTte  Bank  of  JEnglcmd,  {/)  who 
observed,  that  the  Bank  would  never  admit  that,  even  upon  a  gubposna  and  bill 
filed. 

In  order  to  save  the  expense  of  making  these  companies  parties,  an  Act  of 
Parliament  was  passed,  40  Geo.  3,  c  3^  whereby  it  is  enacted,  that  it  shall 
be  lawful  for  any  of  His  Majesty's  Courts  of  Elquity,  before  or  upon  hearing 
any  cause  depending  therein,  to  order  the  Governor  and  Company  of  the  Bank 
of  England  to  suffer  a  transfer  of  stock  standing  in  their  books  to  be  made,  or 
to  pay  any  accrued  or  accruing  dividends  thereon,  belonging  to  or  standing  in  the 
names  of  any  party  to  a  suit,  as  such  Courts  may  deem  just,  or  to  issue  as 
injunction  to  restrain  them  from  suffering  any  transfer  of  such  stock,  or  from 
paying  any  dividends  or  interest  accruing  or  accrued  thereon,  although  such 
Governor  and  Company  are  not  parties  to  the  suit  in  which  such  decree  or 
order  shall  be  made,  such  Courts  bieing  satisfied  by  the  certificate  of  the 
accountant  of  the  said  corporation,  duly  signed  by  him  as  thereinafter  is  directed 
that  the  stock  required  to  be  transferred  is  standing  in  their  books  in  the  names 
of  Uie  persons  or  person  required  to  transfer  the  same,  or  of  the  persons  or 
person  to  whom  they  or  he  are  or  is  the  l^gal  representative ;  and  that  after  doe 
service  of  a  short  order  upon  the  said  Governor  and  Company,  or  their  proper 
officer,  which  shall  contain  no  recital  of  the  pleadings  or  other  matter  than  the 
title  of  the  cause  and  the  ordering  part  of  such  decree  or  order  which  respects 
the  said  Governor  and  Company,  and  for  which  the  sum  of  1  Ss.  and  no  more  shall 
be  paid,  like  process  shall  issue  to  enforce  such  order  or  decree  as  to  enforce  them 
against  any  party  to  a  suit  depending  in  such  Court  And  for  the  better  enabling 
any  party  to  a  suit  to  obtain  and  produce  such  certificate  in  Court,  it  is  enacted, 
that  upon  request  in  writing,  signed  by  the  clerk  in  Court,  (or  other  ofiicer  answer- 
r  *100  1  ^"^  thereto)  and  the  ^solicitor  concerned  in  the  cause  for  the  party 
*-  -^  applying,  which  shall  state  the  cause,  and  for  what  parties  they  are 

concerned,  the  Governor  and  Company  of  the  Bank  of  Enuriand  shall  ddlver 
or  cause  to  be  delivered  to  the  said  derk  in  court  or  other  officer,  and  solicitor, 
or  one  of  them,  a  certificate  signed  by  their  accountant,  stating  the  amount  of 
such  stock  or  dividends,  and  in  whose  names  or  name  such  stock  is  standing  in 
their  books,  and  if  it  be  particularly  required,  (but  not  otherwise)  when  such 
stock  or  any  part  thereof  was  transferred,  and  by  whom ;  for  the  signing  of 
which  request  in  writing  there  shall  be  paid  to  such  clerk  in  court  or  omer 
officer  a  fee  of  6^.  Bd.  and  no  more ;  and  to  such  solicitor  for  the  drawiqg, 
copying,  and  delivering  of  the  same  at  the  Bank,  a  fee  of  iSs.  4(f.  and  no  more; 
and  to  the  officer  making  out  and  delivering  such  certificate,  a  fee  of  2#.  (ki. 
and  no  more  ;  it  is  provided  nevertheless,  that  nothing  therein  contained  riiall 
extend  to  any  case  where  any  further  discovery  is  wanted  than  is  thereinbefore 
expressly  mentioned,  nor  to  any  case  where  the  said  Crovemor  and  Company 
claim  any  interest  in  or  lien  upon  the  said  fund,  but  that  in  such  cases  it  shaU 
be  necessary  to  make  them  a  party  to  such  suit,  as  if  the  Act  had  never  been 
made ;  and  that  if  any  special  matter  shall  arise  which  in  the  opinion  of  tiie 
aaid  Governor  and  Company  shall  effect  their  interests,  or  which  may  be  objeeled 
against  suffering  such  transfer  of  stock,  Ac,  it  shall  be  lawful  for  them  to  state 

(/)  6  Vsfc  770,  m. 


OOHFORATIOnS.  119 

soeh  matler  to  the  Goart,  by  motion  or  petition  in  such  8uit«  and  that  execution 
of  process  to  compel  such  transfer,  &C.9  shall  be  suspended  until  final  order 
ihall  be  made  thereon* 

By  the  third  section  it  is  enacted,  that  in  all  suits  then  depending  in  which 
Ihe  said  GoTeraor  and  Company  may  have  put  in  their  answer,  not  claiming 
any  interest  in  or  lien  upon  the  slock  required  to  be  transferred,  no  further  pro- 
ceedings shall  be  had  against  them  as  a  party  to  such  suits,  but  that  the  bills 
shall  stand  dismissed  as  against  them  in  such  suits ;  and  that  in  all  such  suits 
an  order  may  be  made,  upon  motion  or  petition  as  of  course,  for  the  taxing  of 
their  costs  already  incurred,  and  for  immediate  payment  thereof  by  the  plaintiffs 
in  any  such  suits  or  any  of  them,  subject  however  to  any  further  order  as 
between  the  other  parties  to  such  suits  ^respecting  the  final  pay-  p  ^oaa  -i 
meat  of  sueh  costs,  as  by  the  Court  in  which  any  suit  may  be  I-  -> 

depending  shall  be  deemed  just  And  it  is  by  the  fourth  section  further  enactedf 
tbtdi  the  several  regulations  and  provisions  thereinbefore  enacted  shall  extend, 
mUatii  mutandis^  to  every  case  where  the  United  Company  of  Merchants  of 
England  trading  to  the  East  Indies,  or  the  Governor  and  Company  of  Merchants 
of  Great  Britain  trading  to  the  South  Seas  or  other  parts  of  America,  have  any 
stock  standii^  in  the  books  of  such  respective  corporations  which  may  now  be 
or  hereafter  may  become  the  subject  of  any  suit  in  equity  or  incidentid  thereto, 
saving  to  the  said  corporations  respectively  the  like  right  of  beipg  made  a  party, 
by  applying  by  motion  or  petition  in  such  suits,  as  is  before  reserved  or  given 
to  the  Governor  and  Company  of  the  Bank  of  England. 

By  a  singular  mistake  in  penning  the  third  section  of  the  above  Act,  the  latter 
words  of  the  section  are  not  prospective,  only  extending  to  causes  then  depend- 
mg  \  the  consequence  is,  that  the  above-mentioned  public  bodies  may  still,  if 
tm  pbuntiff  thinks  proper,  be  made  parties  to  a  suit,  and  demurrers  by  them 
wiQ  be  overruled,  [g)  Some  check,  however,  is  provided  for  an  abuse  of  this 
power,  by  a  declaration  of  Sir  John  Leach,  V.  C.,  that  where  the  Bank  has 
ken  umeeeBHority  made  a  party,  the  bill  will  be  dismissed  as  against  it,  with 
coats  to  be  personally  paid  by  the  plaintiffs,  (h)  Where,  however,  the  Bank 
were  necessarily  made  parties  for  the  security  of  a  legacy,  their  costs  were 
ndered  to  be  paid  out  of  the  capital  of  the  legacy,  (t) 

Although  it  18  stated  above  that  the  opinion  expressed  by  Lord  Kenyon,  that 
iiotioe  to  the  Bank,  without  more,  would  operate  as  an  injunction  to  restrain 
them  from  permitting  the  transfer  of  stock,  was  denied  by  Ijord  Eldon,  yet  it 
wems  that  where  the  Bank  has  been  made  a  party  to  a  suit,  praying  an  injunc- 
tionio  restrain  them  from  permitting  a  transfer  or  payment  of  dividends,  a  notice 
■anred  upon  them,  stating  that  a  bin  had  been  filed,  and  what  the  object  was, 
accompanied  by  a  mbpoma^  will  have  the  effect  of  an  injunction  to  restrain  the 
tnosfer ;  {k)  and  that  in  such  case  if  the  plaintiff  *in  the  cause  does  ^  ^oqi  1 
MH  move  for  an  injunction  in  proper  time,  the  other  defendants,  in  >-  ^ 

whose  names  the  stock  stands,  may  apply  to  the  Court  to  permit  the  Bank  to 
make  a  transfer,  which  it  will  order  to  be  done  after  a  certain  day,  unless  in 
the  meantime  the  Court  shall  gjant  an  injunction  to  restrain  such  transfer,  {h 
It  seems,  however,  that  an  application  to  this  effect  cannot  be  made  on  behalf 
of  the  Bank ;  and  that  if  the  Bank  are,  in  consequence  of  their  refiisal  to  permit 
a  tninsfer,  threatened  with  an  action  at  law,  they  must  file  a  bill  of  interpleader 
against  the  plaintiffs  at  law,  and  the  other  j»rties  claiming  an  interest  in  the  pro- 


(r)  Temple  v.  Bank  of  Engltnd,  6  Ves.  770 ;  Attorney  General  v.  Gale,  ib.  d. 


(A)  Edfidge  v.  Ediidge,  8  Mad.  386;  Skiymsher  ▼.  Northoote,  ib.  n 
(0  Himmnad  v.  NeuDOy  1  8wu 
(0  SoMv.  ahsHor,  6  Mad.  458. 


(0  Haamood  v.  Neune,  1  Swan.  86.         (Jt)  Ro«  v.  Sbeaier,  6  Mad.  458. 
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perty,  {m)  otherwise  the  Court  would  in  fact  give  the  plaintiff  an  injunctioii,  at 
the  request  of  a  defendant  who  had  no  interest  in  the  question,  (n) 

Before  the  passing  df  the  above-mentioned  Act,  an  injunction  against  the ' 
Blink  could  not  be  granted  by  the  Court  unless  upon  notice,  nor  till  afier  the 
other  defendants  had  appeared  or  were  in  contenapt,  (o)  unless  in  the  case  of 
some  special  emergency,  which  rendered  it  impossible  to  serve  notice  $  and  it 
seems  that  the  same  practice  has  continued  since  the  Act,  and  that  an  applica- 
tion to  restrain  the  Bank  from  making  a  transfer,  without  making  them  parties, 
must  be  after  notice  to  the  other  defendants,  unless  where  from  the  necessity  and 
uigency  of  the  case  notice  cannot  be  given,  in  which  case  the  application  mnst 
be  upon  affidavit,  verifying  that  such  uigency  and  necessity  exist  (p) 

Where  a  transfer  of  stock,  or  payment  of  dividends,  is  sought  to  be  restrained, 
the  usual  mode  of  proceeding  is  to  obtain  a  distringas  from  the  Court  of  Exche- 
quer against  the  Bank,  and  to  serve  it  upon  the  secretary  of  the  Bank  of  Eng- 
land, accompanied  by  a  notice  that  the  object  of  the  distringas  is  to  prevent  tbe 
transfer  of  the  stock,  or  payment  of  the  dividends,  &c.,  described  in  the  notiea 
This  will  have  the  effect  of  restraining  the  transfer  or  receipt  for  a  limited  time, 
within  which  a  bill  may  be  filed  for  an  injunction,  &c. 

r    *202    1      *^^  ^^  ^^^  ^^  ^^^^  ^^^'  service  of  the  distringas^  the  Cooit 
^  -^  of  Exchequer  will,  upon  motion  by  the  party  seeking  to  make  the 


transfer,  set  aside  the  distringas^  with  costs  to  be  paid  by  the  party  at  wb 
instance  it  has  been  issued,  (q)  It  is,  however,  the  usual  practice  of  the  Bank 
to  give  notice  to  the  party  issuing  the  distringas^  that  unless  a  bill  is  filed  and 
an  injunction  obtained  before  a  certain  day,  they  will  permit  the  transfer. 

It  seems  that  in  strictness,  afler  a  distringas  has  been  issued,  the  bill  ought 
to  be  filed  in  the  Court  of  Exchequer,  and  that  to  issue  one  with  intention  of 
afterwards  filing  a  bill  in  the  Court  of  Chancery,  is  an  improper  use  of  tiie 
writ ;  (r)  and  upon  this  ground,  where  in  the  course  of  hearing  a  motion  it 
appeared  from  the  afiidavits  filed  on  the  part  of  the  plaintiff  that  &e  distringas 
had  been  issued  for  the  purpose  of  restraining  the  transfer  of  stock  till  a  bill  oodd 
be  filed  in  the  Court  of  Chaticery,  Lord  Lyndhurst,  L.  C.  B.,  made  an  order 
to  set  aside  the  distringas  with  costs,  in  the  same  terms  as  the  order  in  SeoU 
Y.  Hie  Bank  of  England,  {s) 

It  is  to  be  observed  here,  that  the  Bank  of  England  is  not  bound  to  take  notice 
of  any  tnist  affecting  public  stock  standing  in  their  books  $  all  that  they  have  Id 
do  is  to  look  to  the  legal  estate;  and  therefore,  if  the  person  entitled  to  the  l^gal 
estate  applies  for  a  transfer  to  himself,  the  Bank  must  permit  the  transfer,  and 
are  not  bound  to  look  further  to  see  whether  the  stock  is  trust  stock.  Upon 
this  ground,  where  a  bill  was  filed  against  the  Bank,  to  compel  them  to  make 
good  the  deficiency  in  a  sum  of  stock  which  had  been  specifically  bequeathed 
to  a  trustee,  who  was  also  the  executor,  and  which  had  been  transferred  to  the 
trustee  and  executor,  and  aflerwards  sold  out  by  him,  it  was  dismissed  as 
against  the  Bank,  (f)  Upon  the  same  principle,  where  the  Bank  filed  a  hill 
against  the  executors  of  a  will,  to  restrain  their  proceeding  in  an  action  brought 

(m)  Birch  ▼.  Corbin,  I  Cox,  144. 

(n)  With  respect  to  the  right  of  the  Bank  of  England  to  apply  to  a  Coart  of  Equity  to 
reatrain  any  action  brought  againit  it  by  an  executor  or  other  person  having  a  i^l  right  to 
call  for  a  transfer  of  funds,  vide  Bank  of  England  ▼.  Lunn,  15  Ves.  569,  and  the  casaa  thsn 
cited. 

(o)  Doolittle  ▼.  Walton,  2  Dick.  442. 

(/i)  Hammond  ▼.  Mundrell,  6  Ves.  778,  n. 

(q)  Scott  ▼.  Bank  of  England,  2  Younge  6l  J.  327. 
'  r)  Fellows  v.  Bank  of  England,  1  Younge,  885. 
s)  2  Younge  6c  J.  327. 

i)  Hartga  ▼.  Bank  of  England,  3  Ves.  56. 
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hj  them  against  the  Bank,  in  consequence  of  their  refusal  to  permit  a  transfer 
to  the  executors  of  stock,  part  of  the  testator's  residuary  estate,  which  had  heen 
bequeathed  to  *theni  upon  certain  tmsts,  the  injunction  was  dis-  r-  ^^m  n 
solved,  on  the  ground  that  the  Bank  had  a  good  defence  at  law.  (u)  L  J 

In  a  subsequent  case,  where  a  similar  bill  was  filed  by  the  Bank,  to  restrain  an 
aetioo  by  the  executors,  the  order  made  was,  that  the  Bank  permitting  the 
transfer,  and  paying  to  the  defendant  the  costs  at  law  and  in  equity^  the  action 
should  be  discontinued,  (x) 

It  is  to  be  observed,  however,  that  by  the  6  Geo.  1,  st.  2,  c.  10,  s.  90,  by 
which  the  management  of  the  public  stocks  or  annuities  was  first  given  to  the 
Governor  and  Company  of  the  Bank  of  England,  the  stock  created  by  that  Act 
was  declared  to  be  personal  estate ;  and  by  the  12th  section  of  the  same  Act  it 
was  provided,  that  any  person  possessed  of  such  stock  or  annuities  might  devise 
the  same  by  will  in  writing,  attested  by  two  or  more  credible  witnesses ;  but 
that  such  devisee  shall  receive  no  payment  thereupon  till  so  much  of  the  will 
m  idales  to  the  stock  or  annuity  be  entered  in  the  proper  office  at  the  Bank  y 
and  that  in  default  of  such  transfer  or  devise,  the  stock  or  annuities  were  to  go 
to  the  executors  or  administrators.     These  clauses  have  been  repeated  in  all 
subsequent  Acts  creating  stocks  of  this  nature,  and  have  given  rise  to  consid- 
cnble  discussion,  as  to  whether  the  Bank  are  bound  to  take  notice  of  a  specific 
devise  of  stock,  attested  by  two  witnesses,  and  registered  according  to  the  pro- 
nsiaiis  of  the  Acts,  and  whether  they  are  justified  in  resisting  a  claim  to  such 
stock  set  up  by  the  executor.     This  appears  to  have  been  first  discussed  in  the 
case  of  Pearson  v.  T^Ae  Bank  of  England^  (y)  in  which  a  sum  of  stock  had 
been  bequeathed  to  the  plaintiff,  who  was  also  executor  of  the  will,  for  life,  and 
aiWr  his  decease  to  Mr.  White  absolutely,  who  aflerwards,  for  a  valuable  con- 
sideratiiMi,  by  deed,  baigained  and  sold  all  his  interest. in  the  stock  to  the 
pbiotifiT.     The  bequest  had  been  duly  registered  according  to  the  Act,  and  on 
application  made  to  the  Bank  by  the  plaintiff  and  White  to  transfer  the  stock 
to  the  plaintiff,  they  refused,  and  the  bill  was  filed  by  the  plaintiff  and  White 
against  the  Bank,  to  compel  them  to  make  the  ^transfer;  it  also  p    ^aj     -i 
payed  that  the  Bank  might  pay  the  costs  of  the  suit     It  was  ^  -^ 

msisted  oo  the  part  of  the  Bank,  that  unless  by  transfer  inter  vivoSf  or  b^ 
devise  by  wiU  properly  attested,  stocks  were  not  properly  assignable ;  that  it 
could  not  be  expected  the  Bank  would  take  upon  itself  the  hazard  of  deter- 
nining  the  consequences  of  private  transactions  between  parties  interested  in 
the  fund ;  and  that  if  those  parties  dealt  with  their  stock  in  any  other  manner 
Ihan  thoee  prescribed  by  the  Acts  of  Parliament,  the  Bank  could  act  only  under 
the  decrees  of  courts  of  competent  jurisdiction.  Upon  hearing  the  case.  Lord 
Thnilow  was  of  opinion,  that  the  devise  of  the  stock  was,  under  the  Acts  in 
question,  in  the  nature  of  a  Parliamentary  appointment,  (z)  and  did  not  want 
Uie  assent  of  the  executor,  and  that  being  so,  the  practice  of  the  Bank  seemed 
stokdy  right,  and  he  accordinffly  gave  them  their  costs.  The  same  rule  was 
•nbsequendy  followed  by  Loitl  Loughborough,  in  Marryait  v.  The  Bank  of 
England^  and  in  Jlynnvorth  v.  The  Bank  of  England,  (a)  and  also  by  Sir 
W.  Grant,  in  JIusttn  v.  The  Bank  of  England,  (o)  Where,  however,  a  bill 
bad  been  filed  by  the  Bank,  to  restrain  an  action  which  had  been  brought  against 

(«)  Bank  of  Englaiid  v.  Moflat,  3  Bro.  C.  C.  860 ;  5  Vei.  668,  and  note. 

(jT)  Bmk  of  England  ▼.  Pvmxm,  5  Ves.  666. 

(y)  8  Bro.  C.  C.  539 :  3  Cox,  176^  8.  C.     (z)  Cox,  179. 

(c)  6  Yes.  584,  n.  b.  (6)  8  Vet.  583. 

(c)  Buk  of  England  v.  Lonn,  15  Yes.  581. 

(a)  Loid  Red.  83. 

(5)  Coonlew  of  Portland  ▼.  Piodgen,  3  Yarn.  104. 
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them  by  the  exeeotor,  in  conseqoence  of  their  refusal  to  permit  the  tnmtfer  of 
stock  which  had  been  specificaDy  bequeathed,  Lord  Eldon  allowed  a  demurrer 
to  the  bill,  on  the  ground  that  there  was  no  foundation  for  the  interference  of  a 
Court  of  Equity,  (or  if  the  executor  could  not  maintain  an  action  at  law,  the 
plaintiffs  did  not  want  the  protection  of  the  Court,  and  if  he  could  maintain  an 
action,  then  the  true  construction  of  the  Act  of  Parliament  anthoiixed  or  did 
not  prevent  that  action,  and  if  so  there  was  no  equity,  (c) 


[    *205    ]  *SECTION  V. 

Married  Women* 

It  is  a  rule,  both  of  law  and  equity,  that  where  a  suit  is  instituted  against  a 
married  woman,  her  husband  must  also  be  a  party,  unless  he  is  an  exile  or  has 
abjured  the  realm,  (a)  in  which  case  the  wife  is  considered  in  all  respeeis  as  a 
feme  sole^  (6)  and  may  be  made  a  defendant  without  her  husband  being  joined ;  (c) 
which  it  seems  she  also  may  if  her  husband  is  an  alien  enemy,  (d)  It  appears 
also,  that  in  certain  cases  a  husband  may,  in  equity,  make  his  wife  a  defend- 
ant, (e)  as  where  she  has  before  marriage  entered  into  articles  concerning  her 
own  estate,  she  is  considered  to  have  made  herself  a  separate  person  from  her 
husband,  and  in  such  a  case,  upon  a  motion  by  the  husband  to  commit  her  for 
not  answering  interrogatories,  she  was  ordered  to  answer  within  a  week, 
&c  (/)  A  husband,  however,  cannot  make  his  wife  a  defendant  in  order  to 
have  from  her  a  discovery  of  his  own  estate,  (g) 

But  although  a  wife  cannot,  except  in  certain  instances  which  have  been 
pointed  out,  be  made  a  defendant  to  a  suit  without  her  husband  being  jmned  as 
a  co-defendant,  yet  there  are  cases  in  which,  although  the  husband  and  wife  are 
both  named  as  defendants,  the  suit  may  be  proceeded  with  against  the  wife 
separately.  Thus,  if  the  suit  relates  to  the  wife*s  separate  property,  and  the 
husband  be  beyond  seas  and  is  not  amenable  to  the  process  of  the  Court,  the 
wife  may  be  served  with  a  subpoena  and  compelled  to  answer  the  bilL  In 
Dubois  V.  Hole^  (A)  a  bill  was  filed  against  a  man  and  his  wife  for  a  demand 
out  of  the  separate  estate  of  the  wife,  and  the  husband  being  abroad  the  wife 
was  served  with  a  mbpoma^  and  upon  non-appearance  was  arrested  upon  an 
attachment,  and  having  stood  out  all  the  usual  process  of  contempt,  the  bill  was 
r  *206  1  ^^^°  *P^^  confeeso  against  her.  (i)  It  is  to  be  observed,  that  in 
^  -J  order  to  entitle  the  plaintiff  to  compel  the  wife  to  answer  separatdyt 

the  husband  must  be  actually  out  of  the  jurisdiction,  and  that  the  mere  eiicom- 
stance  of  his  being  a  prisoner  in  the  King's  Bench  prison,  will  not  be  a  siifi- 
cient  ground  for  obtaining  an  order  for  a  separate  answer,  (j) 

The  case  in  which  the  Court  compels  a  woman  to  appear  and  defend 
separately  from  her  husband,  is  where  the  demand  is  against  her  in  respect  of 
her  separate  estate,  and  the  husband  is  only  named  for  conformihr  and  cannot  be 
affected  by  the  decree;  but  where  there  is  no  separate  property  belonging  lo  the 
wife,  she  cannot  be  proceeded  against  without  her  husband,  unless  indeed  she 


s 


1  Init  132  b,  138  a. 

Deerley  ▼.  Duchen  of  Maiarine,  Salk.  U6. 


(t)  Brookfl  ▼.  Brookfi  Pnc  Ch.  24.  (/)  Ibid. 

Is)  Ibid.  (k)  2  Vera.  618. 

'  (»)  2  Vera.  614,  in  w^f  vide  etiam^  Bell  t.  Hyde,  Piec  Ch.  326,  end  die  other 
there  cited. 

(J)  Anon.  2  Yes.  jon.  832. 
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ha8  tppeued  and  piayed  pennknoii  to  tnvwer  separately,  in  which  case  she 
wiD  lie  liable  to  the  vmial  process  of  contempt  if  she  does  not  put  in  her  answer 
in  eoDformity  with  the  order  which  she  herself  has  obtained,  {k) 

It  is  to  be  observed  here,  that,a  feme  covert  administratrix  is  not  considered 
IS  haTioff  a  separate  piop^y  in  the  assets  of  her  intestate,  (Q  and  upon  this 
groond  Lord  Eldon,  in  Pamiell  v.  Tayler^  (m)  held,  that  a  writ  of  ne  exeai 
regno  sgainst  a  married  woman  sostaimng  that  character,  could  not  be  main- 
tiined.  In  that  case  his  Lordship  had  originally  granted  the  writ,  upon  the 
tatfaority  of  Moore  v.  Meyndl{n)  and  Jemegan  v.  Glaaee,  (o)  but  upon  a 
motioa  being  sobeequently  made  on  behalf  of  the  defendant  to  discharge  the  writ, 
lusLoidship  was  of  opinion  that  it  could  not  be  maintained,  observing,  that  if  he 
had  been  apprised  of  the  circumstances  of  the  case  of  Moore  v.  Memell  (upon 
the  anthority  of  which  Lord  Hardwicke  appears  to  have  acted  in  Jemegan  v« 
Okue^)  he  should  not  have  granted  the  writ 

The  cirenmstanoes  in  A&ore  v.  Mejpidl^  of  which  Lord  Eldon  in  his 
judgment  stated  himself  to  have  been  ignorant  at  the  time  when  he  originally 
mnted  the  writ,  appeared  by  the  dectee,  and  were,  that  Hie  feme  covert  had  a 
ttige  separate  property,  and  that  she  had  executed  bonds,  from  p  m^*  -% 
wmeh  it  *seems  to  have  been  contended  that  she  had  rendered  her  ^  -^ 

lepante  estate  liable  to  the  payment  of  her  debts.  ( ») 

It  is  to  be  observed,  that  in  Pannd  v.  Taylor^  Lord  Eldon  remariced,  that 
there  might  be  a  very  great  difference  between  the  case  of  a  married  woman  who 
has  separate  property,  and  the  case  of  a  married  woman  who  is  administratrix. 
is  administratrix,  his  Lordship  said,  she  can  have  no  property  at  all,  and  has 
BO  power  to  aet  without  her  husband.  This  distinction,  however,  does  not 
appear  to  have  been  attended  to  jn  some  previous  cases,  ia  which  Sir  John 
Laeh,  Y.  C,  appears  to  have  granted  attachments  against/eme^  covert  admin- 
irtntrix,  where  their  husbands  were  abroad.  The  first  case  was  Btmyan  v. 
Moirtmer^  (o)  where  a  bill  was  filed  against  a  husband  and  wife  in  respect  of  a 
demand  on  the  wife  as  executrix  of  a  deceased  person,  and  the  hnshana  having 
gone  abroad  after  appearance  for  himself  and  wife,  an  attachment  was  issu^ 
against  him,  and  a  motion  was  made  for  leave  to  issue  an  attachment  against  the 
infef  when  his  Honor  said,  tfiat  the  proffer  course  was,  to  move  that  the  wife 
mkht  answer  separately,  and  that  notice  of  that  motion  must  be  given  to  the 
wile.  The  second  case  was  that  of  Btishell  v.  Buehellj  (r)  where  an  order 
far  an  attachment  was  applied  for  and  obtained  against  a  married  woman,  for 
want  of  appearance  to  a  mbpcerm  against  her  and  her  husband,  which  in  con- 
leqvence  of  the  husband  being  abroad  had  been  served  upon  her  alone.  It 
does  not,  however,  appear,  from  die  report  of  the  case,  in  what  character  the 
wife  was  made  a  party  to  ^e  proceeding. 

Where  a  hnsband  and  his  wife  are  living  separate  from  each  other,  the  bus- 
band  vrfll  not  be  answerable  for  the  tortioue  act  of  his  wife,  and  the  wife  may 
be  eompelled  to  answer  apart  from  her  husband ;  thus  in  Flomer  v.  Plomer^  (s) 
where  the  plaintifr  being  about  to  pay  a  debt  of  KMM.  due  by  him  to  Lady 
nomer,  Ifaigaret  Smith,  her  daughter,  snatched  20/.,  part  of  the  money,  and 


(i)  Powdl  V.  PiMitifle,  Ridg.  366.  (/)  Vkk  infra. 

(»)  1  Turn.  6t  R.  96.  (n)  1  Dick.  30. 

(•)  I  Dick.  167;  8  Atk.  400;  Amb.  62»  and  1  Turn,  dc  R.  97,  n.  b. 

ip)  IiiftfiibMqaMitCMe,  Moore  ▼.  Hudtoo,  6  W.  Mad.  318,  Sir  John  Leach  graotod 
two  npaiate  wriu  of  ne  exeai^  one  against  the  man,  and  the  other  against  his  mh,  who  waa 
■I  auentrix,  the  plaintiff  undertaking  not  to  issue  mora  than  one  of  the  writs. 

(q)  Mad.  &  Geld.  378.  (r)  1  8.  dfc  8.  164. 

(•)  1  Uh.  R.  66. 
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r  *208  1  ^^^^  Bway  therewith,  and  afterwards  *Lad7  Plomer  brought  an 
^  -J  action  against  the  plaintiff  to  recover  the  20/.;  whereupon  the 

plaintiff  filed  a  bill  against  Lady  Piomer  and  against  Maigaret  Smith  and  her 
husband,  to  recover  back  from  Mar^ret  Smith  the  2OL9  and  to  restrain  hnAy 
Plomer*s  action  in  the  meantime.  It  was  held,  that  as  the  defendant,  Margaret 
Smith,  lived  apart  from  her  husband,  and  had  so  done  for  many  years,  and 
would  not  answer  the  plaintiff^s  bill,  the  Court  would  not  chaige  the  husband 
with  the  20/.,  in  regard  to  their  living  apart,  but  that  the  said  Margaret  Smith 
ought  to  answer  the  same.  And  an  injunction  was  accordingly  granted  against 
Lady  Plomer  lo  restrain  her  proceeding  with  the  action,  until  the  plaintiff  snonld 
recover  the  20/.  from  Margaret  Smith,  and  in  the  meantime  the  plaintiff  was 
ordered  to  prosecute  Margaret  Smith  with  process  of  contempt  for  her  answer. 
And  so  where  a  man*s  wife  lives  separate  from  him  and  is  not  under  his  infla- 
ence  or  control,  the  Court  will  upon  motion,  accompanied  by  an  affidavit  veri- 
fying the  circumstances,  give  the  husband  leave  to  put  in  a  separate  answer,  (f) 
Upon  the  same  principle,  process  of  contempt  will  be  stayed  against  a  hoslmia 
for  want  of  his  wife's  answer,  on  his  making  an  affidavit  that  she  has  left  him 
and  that  he  has  no  power  over  her.  (ti) 

In  a  more  recent  case,  (;r)  where  a  man  and  his  wife  were  made  defendants, 
the  husband  put  in  a  separate  answer,  in  which  he  stated  that  his  wife  did  not 
live  with  him,  and  that  he  had  no  influence  over  her,  but  the  wife  having  pat  in 
no  answer  an  attachment  was  sued  out  against  the  husband  for  want  of  his 
wife's  answer,  upon  which  he  was  taken  into  custody.  Upon  a  motion  beii^ 
made  on  behalf  of  the  husband  to  dischaige  the  attachment,  the  Vice  Chan- 
cellor (Sir  J.  Leach)  dischaiged  it,  and  ordered  the  wife  to  answer  separately 
and  to  indemnify  the  husband  in  respect  of  costs ;  observing,  however,  that  he 
doubted  whether  notice  of  the  application  ouffht  not  to  have  been  given  to  the  wife, 
and  that  he  also  doubted  whether  the  husband  could  answer  separately  before  there 
r  *209  1  ^^  ^°  order  that  the  wife  should  put  in  *a  separate  answer.  His 
I-  J  Honor  also  observed,  that  although  the  practice  seemed  to  be  to 

receive  the  separate  answer  of  the  husband,  yet  that  if  it  were  not  a  case  in 
which  an  order  miffht  be  obtained  for  the  wife  to  answer  separately,  she  must 
answer  jointly,  and  then  his  answer  must  be  taken  off  the  file  in  order  that  she 
might  join  in  it.  With  reference  to  the  practice  stated  to  exist  of  reoeiving  the 
answer  of  the  husband,  it  is  to  be  observed,  that  in  a  case  where  a  wife,  aethv 
in  combination,  refused  to  swear  to  a  plea  prepared  by  her  husband  for  himsS 
and  her,  and  the  husband  put  in  the  plea,  ana  then  applied  that  it  should  stand 
for  himself,  and  that  the  plaintiff  should  proceed  against  his  wife,  it  was  so 
ordered;  (y)  and  that  in  a  later  case  in  which  a  husband  having  put  in  a  sepa- 
rate answer,  moved  that  he  might  be  at  liberty  to  answer  separately  from  his 
wife,  and  that  he  might  not  be  liable  to  process  on  account  of  his  wife  not 
putting  in  an  answer,  on  an  affidavit  made  by  him  that  his  wife  lived  sepaimie 
and  apart  from  him,  and  that  he  had  no  control  or  influence  over  her  ;  the 
Vice  Chancellor  (Sir  J.  Leach)  held,  that  as  he  had  already  put  in  a  separate 
answer,  there  was  no  necessity  for  tliat  part  of  the  motion  which  related  to  the 
answer,  but  made  the  order  as  to  the  latter  part  (z)  It  is  to  be  noticed,  ho werer, 
that  under  ordinary  circumstances,  a  husband  cannot  answer  separately  from 
his  wife  without  the  sanction  of  an  order  for  that  purpose,  and  that  if  he  does 
00,  his  answer  wiU  be  treated  as  a  nullity,  so  that  if  he  has  been  taken  into 


(t)  Chamben  ▼.  Boll,  1  Anit  369. 

(u)  Leitbly  ▼.  Taylor,  1  Dick.  378;  Llojdv.  Banet,  1  Dick.  148. 

(x)  Garaj  ▼.  Whittinghaiit,  1  8.  &  8.  163. 

(y)  Pain  V ,  1  C.  G.  296 ;  Pavie  v.  A'Coort,  1  DidL.  18,  semble  8.  C. 

(z)  Barry  ▼.  Cane,  3  Mad.  472. 
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custody  for  contempt  in  not  patting  in  the  joint  answer  of  himself  and  wife, 
Ae  biU  may  be  taken  jem'O  eortfetso  against  him,  under  the  11  Geo.  4,  and  1 
Wm.  4,  c  36,  Rule  2.  {a\ 

If  a  wife  appears  and  afterwards  absconds,  process  will  be  stayed  against  the 
hndiand,  and  liberty  given  to  sne  out  a  sequestration  against  the  wife  $  (6)  and 
so  if  a  wife  has  left  her  husband,  process  against  him  for  want  of  her  answer 


jom  m  a  aeience  witn  ner  nusDana,  tne  nusoano  may 
be  allowed  to  defend  himself,  and  the  plaintiff  must  proceed  separately  against 
tbB  wife ;  (<f)  but  it  is  to  be  observed,  that  if  a  wife  cannot,  in  conscience,  con- 
sent to  such  an  answer  as  is  drawn  up  by  her  husband,  she  is  not  obliged  to 
submit  to  it,  but  upon  application  to  the  Court,  she  may  be  considered  as  a 
sepairate  person,  and  wilt  be  allowed  to  answer  distinctly  and  independendy  of  her 
hnsbaod;  and  that  if  a  husband  insists  that  his  wife  shall  put  in  an  answer 
eontiary  to  what  she  believes  to  be  the  feet,  and  by  menaces  prevail  upon  her 
to  do  it,  this  is  an  abuse  of  the  process  of  the  Court,  and  he  may  be  punished 
fer  the  contempt  f  e^ 

The  cases  in  wnich  a  woman  usually  obtains  an  order  to  answer  separately 
fiom  her  husband,  are  those  in  which  she  claims  an  adverse  interest  (/)  or 
where  she  lives  separate  from  her  husband,  or  disapproves  of  the  defence  he 
imeods  to  make. 

¥rhere  a  woman,  who  was  made  a  defendant  to  a  bill  filed  for  the  purpose  of 
establishing  a  will  against  her,  with  a  man  who  pretended  that  he  was  her  hus- 
band, but  which  the  woman  denied,  on  her  makmg  application  to  answer  sepa- 
nidy.  Lord  Hardwicke  ordered,  that  she  should  be  at  liberty  to  put  in  a  8q>a- 
nte  answer,  but  without  prejudice  to  any  question  as  to  Uie  raidity  of  the 
maniage.  {g) 

In  geoeral  the  separate  answer  of  a  feme  covert  ought  to  have  an  order  to 
warrant  it,  and  if  put  in  without  an  order,  it  may  be  tdien  off  the  file ;  Ui)  but 
if  a  husband  brings  a  bill  against  his  wife,  he  admits  her  to  be  Vifime  Mcie^  and 
she  most  put  in  her  answer  as  such,  and  no  order  is  necessary  to  warrant  her 
•0  doing;  (t)  and  if  she  does  not  put  in  her  answer,  the  husband  may  obtain  an 
Older  to  eompel  her  to  do  so.  (Isi^ 

But  althoi^h,  strictly  speakmg,  the  answer  of  %feme  covert^  if  separate, 
eodit  to  be  warranted  by  an  onfer,  yet  if  her  answer  *be  put  in  r-  ^. .  -. 
wiuioat  sudi  an  order,  and  the  same  be  a  fair  and  honest  answer,  L  ^  J 
and  deliberately  put  in  with  the  consent  of  the  husband,  and  the  plaintiff  accepts 
oi  k  and  replies  to  it,  the  Court  will  not,  on  the  motion  of  the  wife,  or  of  her 
eaecolors,  set  it  aside.  In  the  Ihtke  of  Chandoi  v.  TfUbot^  (/)  in  which  this 
MBit  was  determined,  a  reference  had  l)een  made  to  the  Master,  to  state  whether 
her  answer  bad  been  regularly  put  in  or  not 

k  married  woman,  obtaining  an  order  to  answer  separately  from  her  husband, 
hcTMlf  liable  to  process  of  contempt  in  case  she  does  not  put  in  her 
pursuant  to  the  order,  (m)    It  is  to  be  observed,  however,  that  a  feme 
e^tert^  afler  obtaining  an  order  to  answer  separately,  is  entitled  to  the  usual 


(•)  Bitton  v.  Bennett,  4  Yoong,  17.  (b)  SeoMon  v.  Ovwton,  1  Dick.  133. 

(ei  Uovd  V.  Bttoet,  1  Dick.  143. 

Id)  Pain  V. ,  1  C.  C.  396;  Marriett  v.  LyoD,  Bonb.  17;  PuTe  v.  A^Court,  1 

la. 


CO  Ex  parte  Halnm,  3  Atk.  50.  (/)  Anon.  3  Eq.  Ca.  Ab.  66. 

(Jg)  Wylnini  ▼.  Bloont,  1  Dick.  165.  (A)  Prac  Reg.  58. 

(<)  Ex  parte  Strangeway^  8  Atk.  478.  {k)  Aindie  ▼.  Medlioott  18  Yea.  366. 

CO  3  P.  Wms.  871.  (m)  PoweUv.  Pnntic^  Ridgw.  P.  C.  358. 

Vol.  m— M 


120  PBB80N8  A0AIN8T  WHOM  A  SUIT  MAT  BK  IMSTmmD. 

time  to  put  in  her  answer  from  the  date  of  the  order,  and  that  she  will  not  be 
bound  by  any  previous  order  obtained  by  the  husband  either  on  her  or  bit 
behalf,  (n) 

Where  baron  znAfeme  are  defendants  to  a  bill,  it  is  necessary  that  the  wiCbi 
as  well  as  the  husband,  should  put  in  a  full  answer :  (o)  she  will  not,  howevei^ 
be  compelled  to  answer  to  any  tiling  which  may  expose  her  to  a  forfeiture;  [p) 
neither  is  she  compellable  to  discover  whether  she  has  a  separate  estate,  unlev 
the  bill  is  so  framed  as  to  warrant  the  Court  in  making  a  decree  against  such 
separate  estate.  Thus,  where  a  bill  was  filed  against  a  man  and  his  wife  for 
the  purpose  of  enforcing  the  specific  performance  of  an  agreement,  alleged  to 
have  be«n  entered  into  by  an  agent  on  their  behalf  for  the  purchase  of  an  estate 
from  the  plaintiff^  and  in  support  of  the  plaintiff's  case,  it  was  alleged  that  the 
wife  had  separate  moneys  and  property  of  her  own,  and  had  joined  with  her 
husband  in  authorizing  the  agent  to  enter  into  the  agreement,  but  the  bill  prayed 
merely  that  the  husband  and  wife  might  be  decreed  specifically  to  perform  the 
agreement,  and  did  not  seek  any  specific  relief  against  her  separate  estate :  ths 
wife,  having  obtained  an  order  to  that  effect,  put  in  a  separate  demurrer  ai 
r  *212  1  *^  ^^  much  of  the  bill  as  required  from  her  a  discovery  whether 
L  ^  she  had  not  separate  money  and  property  of  her  own,  &c.,  and 

answered  the  rest.  Upon  argument,  the  Master  of  the  Rolls  allowed  the 
demurrer,  on  tlie  ground  that  as  the  decree  in  cases  where  a  feme  covert  was 
held  liable  had  been  uniformly  against  the  separate  estate,  and  not  against  the 
feme  covert  herself;  and  that  as  the  bill  did  not  seek  any  decree  against  any 
trustees,  or  particular  fund,  but  only  against  the  wife,  it  could  not  be  supported, 
and  the  interro^tory,  if  answered,  would  consequently  be  of  no  use.  (a) 

A  wife  cannot  be  compelled  to  make  a  discovery  which  may  expose  her  hus- 
band to  a  chaige  of  felony  $  and  if  called  upon  to  do  so,  she  may  demar.  (r) 
The  answer  of  a  wife  cannot  be  made  use  of  as  evidence  to  chaige  her  hosbaiid, 
and  therefore,  where  a  bill  was  exhibited,  before  the  statute  of  frauds,  against 
a  husband  and  his  wife  to  discover  a  trust,  in  a  matter  in  which  she  was  con- 
eemed  as  executrix,  and  they  disagreed  in  their  defence,  and  put  in  separate 
answers,  the  husband  denying  and  the  wife  admitting  the  trust ;  at  the  heariiv, 
the  plaintiff  having  proved  the  trust  by  one  witness  only,  insisted  on  the  wif&s 
confession  in  her  answer ;  the  bill  was  dismissed,  because  it  was  held  that  the 
answer  of  the  wife  could  not  bind  the  husband.  {$) 

For  the  same  reason,  a  married  woman  cannot  be  made  a  party  to  a  salt  fiv 
the  mere  purpose  of  obtaining  a  discovery  from  her  to  be  made  use  of  against 
her  husband,  therefore  in  Le  Texier  v.  The  Margrave  of  ^nspach^  (i)  where 
a  bill  was  filed  against  the  Margrave  to  recover  a  balance  due  to  the  plaintiff 
upon  certain  contracts,  to  which  bill  the  Margravine  was  made  a  party,  as  the 
agent  of  her  husband,  for  the  purpose  of  eliciting  from  her  a  discovery  of  cer- 
tain vouchers,  which  were  alleged  to  be  in  her  possession  ;  a  demurrer  by  the 
Margravine  was  allowed  by  Lord  Lougborough,  C,  and  afterwards,  upon 
rehearing  by  Lord  Eldon,  who  said,  ^Hhat  attending  to  the  cireumstance  that 
no  relief  was  prayed  against  the  wife,  without  saying  what  would  be  the  efheU 
r    *2ia    1*^^  ^  ^^^  ^  prayer  that  the  vouchers  should  be  deliTered 

L  -1  up  by  her  $  but,  observing  that  she  was  made  a  party  merely  far 

discovery,  which  is  of  no  use  unless  she  can  be  made  a  witness  and  the  dis- 
covery can  be  used  as  her  testimony  against  her  husband,  and  a  great  principle 
of  public  policy  forbidding  that  she  should  be  a  witness  for  that  puq>ooe,  aa  the 


(n)  Jackson  v.  Haworth,  1  8.  &  8.  161.     (o)  Wiottesley  ▼.  Bendish,  3  P.  Wma.  »&. 
(p)  Ibid.  (q)  Francif  ▼.  Wigxell,  1  Mad.  S58. 

(r)  Cartwrigfat  ▼.  Green,  8  Yet.  405.  (•)  Anon.  2  Cha.  Ca.  89. 

(/)  6  Yea.  322;  Le  Texier  ▼.  The  Maigravine  of  Aimfth,  16  Yes.  159. 
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UU  prays  no  relief  against  her,  my  opinion  is,  that  she  is  not  a  proper  party  to 
the  biO,  as  a  hill  for  discovery  by  her  as  a  witness,  a  character  which  she  can- 
not sustain  against  her  husband.**  Upon  the  same  principle,  where  a  bill  was 
fited  against  a  roan  and  his  wife  for  a  discovery  in  aid  of  an  action  at  law 
brought  against  him  to  recover  a  debt  due  from  the  wife  dum  aola^  a  separate 
demurrer  put  in  by  the  wife  was  allowed.  (t<) 

In  Ruiter  v.  Baldwin  {w)  the  Court  agreed  clearly,  that  a  wife  can  never  be 
admitted  to  answer,  or  otherwise  as  evidence,  to  charge  her  husband ;  and  that 
where  a  man  marries  a  widow  executrix,  &c.,  her  evidence  shall  not  be  allowed 
to  eham  her  second  husband,  {x)  but  in  that  case  the  wife  having  held  herself 
out  as  feme  soU^  and  treated  with  the  plaintiff  and  other  parties  to  the  cause, 
who  were  ignorant  of  her  marriage,  in  that  character,  and  it  having  been  proved 
in  die  cause  that  on  some  occasions  the  husband  had  given  in  to  the  conceal- 
ment of  the  marriage ;  the  Court  allowed  the  answer  of  the  wife  to  be  read  as 
eridenoe  against  the  husband,  and  decreed  accordingly. 

But  though  the  separate  answer  of  a  married  woman  cannot  be  read  as  evi- 
denee  against  her  husband,  yet  it  may  be  read  against  herself  notwithstandiuff 
her  coverture.  Thus  a  feme  covert,  being  the  heir  at  law  of  a  testator,  and 
living  separate,  and  answering  separately  from  her  husband,  in  pursuance  of  an 
order  for  that  purpose,  her  admission  of  the  will  was  held  sufficient  ground  to 
establish  it.  (y)  This  appears  to  have  been  the  case  in  Le  Neve  v.  Le  Neve,  {z) 
In  that  case,  the  object  of  the  suit  was  to  set  aside  a  settlement,  which  had 
been  made  by  thif  husband  upon  his  second  marriage,  of  property  comprised  in 
*a  settlement  made  upon  his  first  marriage,  under  which  the  plain-  ^  ^i^  -i 
tifls  claimed ;  and  the  answer  of  the  second  wife  appears  to  have  ^  -J 

been  read  for  the  purpose  of  showing  that  the  attorney  who  prepared  both  set- 
tlements was  the  attorney  employ^  by  her,  so  a^  to  fix  her  with  notice, 
throngh  him,  of  the  existence  of  the  first  settlement.  The  answer,  it  is  to  be 
observed^  could  not  aflfect  the  husband,  because  he  had  a  life  interest  under  both 
setllenients }  and  the  principal  question  in  the  cause  was.  whether  the  second 
wife,  at  the  time  her  settlement  was  executed,  had  notice  of  the  first 

Where  a  baron  and  feme  are  made  defendants  to  a  suit,  relating  to  personal 
property  belonging  to  the  feme,  and  they  put  in  a  joint  answer,  such  answer 
any  be  read  against  them,  for  the  purpose  of  fixing  them  with  the  admissions 
contained  in  it;  but  where  the  subject  matter  relates  to  the  inheritance  of  the 
wife,  it  cannot;  (a)  and  the  facts  relied  upon  must  be  proved  against  them  by 
ether  eridenee :  thus,  in  Mereet  v.  Ilodgean,  (b)  the  Lord  Chief  Baron  refused 
Id  permit  the  joint  answer  of  the  husband  and  wife  to  be  read,  but  ordered  the 
canee  to  stand  over,  to  give  the  plaintiffs  an  opportunity  of  proving  the  fiicts 
admitied. 

From  the  report  of  the  case  in  Eytan  v.  Eyton,  (c)  it  appears,  on  first  view, 
as  if  the  separate  answer  of  a  husband  had  been  admitted  by  the  Master  of  the 
Bella  to  be  read  as  evidence  against  the  wife  in  a  matter  relating  to  her  inheri- 
traee,  but  upon  closer  attention,  it  will  be  found,  that  in  all  probability  the 
leeson  of  the  decree  in  that  case  was,  that  his  Honor  conceived  that  the  coun- 
terpart of  the  settlement,  which  appears  to  have  been  produced,  was  considered 
Id  be  sofficient  evidence  of  the  settlement ;  at  least,  mis  appears  to  have  been 


(»)  Barron  ▼.  Grillanl,  8  Vm.  dr  B.  166.     (w)  1  Eq.  Ca.  Ab.  337. 

\x)   Vide  Cole  v.  Gray.  3  Vam.  79. 

(y)  Codiinsitoii  ▼.  Earl  of  Shalboma^  3  Dick.  475. 


(z)  9  Atk.  648.  (a)  Evaqa  ▼.  Cogan,  3  P.  Wjm.  449. 

(6)  9  Prioa,  663.     Vi 
(e)  Proc  in  Ch.  1 16. 


663.     Tide  eiiam  Elston  t.  Wood,  3  M.  &  K.  678. 
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the  ground  upon  which  the  case  tras  decided  on  the  appeal  beTne  the  Loid 
Keeper  (Wright.) 

In  Ward  v.  Meath,  {t[\  a  bill  was  exhibited  againat  the  huaband  anil  wife, 
concerning  the  wife's  inheritance  ;  the  huaband  atood  out  all  the  prooeaaee  «( 
contempt,  and  upon  its  being  moved  that  the  hill  might  be  taken  jm>  eorft$M, 
r  *aifi  1  '*  ^^  oppoeed,  because  'the  wife  having  in  the  interim  oblaiited 
>-  -'an  order  to  that  effect,  put  in  an  anawer,  in  which  ehe  set  Tonh  a 

title  to  henelf;  and  the  Court  decreed  that  the  bill  should  be  taken  pro  ron/'eH* 
against  the  huaband  only,  and  that  he  should  account  for  all  the  profits  of  the 
land  which  he  had  received  since  the  coverture,  and  the  profits  which  should  be 
received  during  coverture. 

It  appears,  from  the  report  of  Ihe  above  case  (o  have  been  admitted,  that 
where  the  husband  does  not  answer,  the  answer  of  a  wife,  in  a.  case  reUting  U 
her  inheritance,  is  no  anawer;  and  that  if  the  husband  will  not  appear,  no 
decree  can  be  had  asainst  a  fane  covert  for  her  inheritance.  Some  doubt, 
however,  appears  to  Be  thrown  upon  the  authority  of  Ward  v.  Meath,  by  the 
report  of  G&ton  v.  Scevington,  (e)  in  which  the  Lord  Keeper  seems  to  have 
renised  to  allow  a  bill  to  be  taken  pro  cotifeato  against  a  huabandi,  where  hit 
wife  had  appeared  and  answered ;  but  from  a  perusal  of  the  report,  it  appears 
that  the  Lord  Keeper's  decision  did  not  apply  to  the  question  of  taking  the  bUl 
pro  confesto  against  the  husband,  but  only  to  the  question  whether  a  decree 
could  be  made  aoainst  the  husband  upon  ihe  anawer  of  his  wife,  put  in  withoat 
his  privity,  whicn  his  Lordship  expressed  his  intenti<Mi  to  decide  in  the  nega- 
tive ;  saying  that  they  must  proceed  against  the  husband,  and  levy  oa  the  aequev- 
tration  to  bring  him  in. 

It  mav  b(!  observed  in  this  place,  that  there  is  no  case  in  which  this  Cooit 
has  maJc  a  personal  decree  against  a  feme  covert  alone.  She  may  pledge  her 
separate  properly,  and  make  it  answerable  fur  her  engagements  ;  but  where  her 
trustees  arc  tint  made  parties  to  a  bill,  and  no  particuLir  fund  is  sought  to  be 
charged,  but  only  a  personal  decree  is  prayed  for  against  her,  the  bill  caiuot  be 
sustained.  (/)  Upon  this  ground,  in  the  case  before  referred  to,  wheta  a  bill 
was  tiled  against  a  husband  and  wife  for  the  specific  performance  of  aa  agree- 
ment for  the  purchase  of  an  estate,  charging  that  the  wife  had  separata  [vopei^ 
sufiicirni  to  answer  the  purchaee  money,  but  without  praying  any  specific  relief 
against  such  separate  estate,  a  demurrer  put  in  by  the  wife  to  so  much  of  Ifae 
r  *2IB  n  ^'^  "  sought  a  discovery  from  her  whether  she  had  *a  separate 
L  -^  estate  or  not,  was  allowed.  (A)     Upon  the  same  prind)^  Lofd 

Hardwicke  held  that  a  wife  cannot  be  taken  in  execution  for  coeta.  (i)  And  ao 
it  has  been  determined,  that  a  bill  will  not  lie  for  the  specific  perfonaance  vi  a 
covenant  by  the  husband  that  his  wife  shall  levy  a  fine,  because  upon  Bucfa  a 
decree  the  husband  could  not  compel  hia  wife  to  levy  the  fine;  and,  if  she 
would  not  comply,  imprisonment  would  fall  upon  the  husband  ioft  the  eoa- 
tempt.  ij) 


If,  however,  the  eqnitv  of  redemption  of  a  morlnged  estate  comes  lo  a 
narried  woman,  and  a  bill  is  brought  againai  her  and  Mr  huaband  lo  fiuwdon 
it,  upon  which  a  decree  for  forecToeaie  is  pRmonnced,  the  wife  is  absolutdy 


foreclosed,  and  will  not  be  allowed  time  to  show  canse  ^ainu  the  fofoelonar* 
after  h^  husband's  death;  (It)  and,  where  a  widow  filed  a  bill  to  eet  aside  a 

{d)  S  Cbi.  Ca.  178;  1  Eq.  Ca.  Ab.  U.       (e)  1  Tsni.  3i7. 
(/}  Holme  V.  Tenut,  I  Bro.  C.  CIS;  Pniwisv.  Winell,  1  Mad.  S58-1S8. 
(A)  FriDci*  V.  Wigidl,  ubi  lupn.  (■)  Joims  v.  ChuiiHiM,  I  Dick.  160. 

(j)  Ortnul  V.  Roond,  VId.  Ab.  tiL  Bumi  &  Ftatt,  (U.  6.)  Cb.  4 ;  I  So.  Ca.  jU. 
14$  pi.  4,  a.  C. 
(It)  Mslbdi  V.  Oaltoo,  a  P.  Wnu.  953. 
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deeree  of  foredosnre  pronounced  against  ber  and  her  husband  during  coverture, 
and  to  be  let  in  to  redeem,  and  the  mortgagee  pleaded  the  proceedings  and  decree 
in  the  former  cause,  the  plea  was  allowed  (/) 

Where  an  estate  has  been  sold  under  a  decree  of  the  Court,  a  ftmt  covert  is 
80  much  bound  by  the  decree  as  a  feme  aole^  although  it  may  be  to  her  preju- 
dice ;  as  it  would  most  minously  depreciate  the  value  of  property  sold  under  a 
decree  in  equity,  if,  where  there  is  neither  fraud  or  collusion  in  the  purchaser, 
his  title  could  be  defeated.  It  is  to  be  observed,  however,  that  a  decree  obtained 
by  fraud  is  invalid,  (rn) 


The  name  of  the  wife  is  usually  joined  with  that  of  the  husband  in  the  same 
nApcena;  and  as  the  husband  and  wife  are  accounted  but  one  person,  (n)  the 
nd^Mena  may  include  two  other  names  besides,  in  order  to  complete  the  uiree 
names  which,  according  to  the  last  new  orders,  may  be  inserted  in  the  same 
wriL  (o) 

Where  husband  and  wife  are  defendants,  service  of  the  *8tebpcsna  p  ^^^  -. 
on  tlie  husband  is  good  service  on  him  as  well  as  his  wife;  and  ^  -^ 

service  on  the  wife  is  good  service  on  the  husband,  if  the  body  of  the  subpcsna^ 
voder  eeaU  is  led  with  her  at  her  husband's  dwelling-house  or  place  of  resi- 
denee.  (p) 

If  the  husband  and  wife  are  served  with  a  mbpcena^  the  husband  must  enter 
an  appearance  for  both  by  his  clerk  in  Court,  or  an  attachment  will  issue  against 
both,  (o)  And  if  the  husband  only  be  served,  and  has  notice  that  his  wife  is 
also  a  defendant,  he  must  enter  an  appearance  for  her,  otherwise  an  attachment 
win  issue  against  him,  even  though  he  appear  and  answer  the  bill  (r)  And  if 
an  appearance  is  entered  for  the  wife,  and  she  does  not  answer,  an  attachment 
will  issue  against  both,  {n) 

If  the  bill  be  broiiffht  against  baron  and  feme  for  a  demand  out  of  the  sepa- 
lale  estate  of  the  wife,  and  the  husband  is  abroad,  and  not  amenable  to  the  pro- 
eese  of  the  Court,  the  tubpoena  may  be  served  upon  the  wife  alone,  and  she 
Hnwt  appear  and  answer  the  bill,  {t) 

We  have  seen  before  that  where  a  man's  wife  refuses  to  join  with  him  in  his 
defence,  or  lives  separate  from  him,  and  is  not  under  his  influence  or  control, 
he  may  apply  to  the  Court  by  motion  for  leave  to  put  in  a  separate  answer  from 
ber,  whicn  will  be  granted,  and  in  the  meantime  process  will  be  stayed  against 
Urn.  And  it  seems  that  where  he  has  actually  answered  without  such  an  appli- 
cation having  been  previously  made,  he  may  in  like  manner  apply  by  motion 
to  the  Court  to  have  the  process  of  contempt  against  him  stayed,  {u) 

But  it  is  to  be  observed,  that  in  all  cases  after  due  service,  process  of  con- 
tempt may  be  awarded  against  the  husband  for  the  default  of  the  wife,  unless 
an  Older  be  obtained  to  the  contrary,  (a?) 

Where  a  suit  has  been  instituted  against  a  man  and  his  wife,  and  p  *9\a  n 
the  husband  dies  pending  the  proceedings,  the  suit  *will  not  be  l-  ^ 

abated     Thus,  where  a  bill  was  filed  against  baron  and  feme  executrix  for  a 

(/)  Ibid. 

(m)  Bariw  v.  Croebte,  I  Ball.  &  B.  489 ;  Kennedy  ▼.  Daly,  I  Scho.  dt  Lef.  365. 

(fa}  GiAk  For.  Rom.  40.  (o)  Onler,  ]>ec  1833,  Y. 

\p)  Pilgrim  ▼.  Reed.  Gary,  111 ;  1  Tamer  dt  V.  69;  Barlow  ▼.  Baker,  ib.  76. 

\q)  Moooz  ▼.  Abel,  Gary,  93.  (r)  Toth.  Prooeedinfa,  11. 

(a)  Ibid. 

li)  Duboia  ▼.  Hole,  2  Vem,  614;  Bell  ▼.  Hyde,  Free  in  Gh.  838,  and  anU. 

(«)  AnU  209.  {z)  Prac.  Reg.  87 ;  Hind.  94. 
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legacy,  and  after  the  defendants  had  answered  and  witnesses  had  been  examined, 
>  and  publication  passed,  the  husband  died ;  it  was  insisted  thai  the  wife  was  not 
bound  by  the  answer,  nor  by  the  depositions  taken  during  coTerture,  but  the 
Court  held  that  there  was  no  abatement,  and  that  the  wife  was  bound  by  tbe 
answer  and  depositions ;  though  it  was  held  that  in  the  case  of  the  wife*8  iaheii- 
tance  it  might  be  otherwise,  (y) 

But  although  where  a  bill  has  been  exhibited  against  a  man  and  his  wife, 
and  the  husband  dies  pending  the  suit,  there  is  no  abatement,  and  the  wife  will 
be  bound  by  the  former  answer  and  proceedings  in  the  cause ;  yet  where,  by 
the  death  of  the  husband,  a  new  interest  arises  to  the  wife,  it  seems  that  she 
will  not  be  bound  by  the  former  answer,  and  that  a  supplemental  bill  ought  to 
be  filed,  for  the  purpose  of  giving  her  an  opportunity  of  putting  in  another 
defence,  in  respect  of  her  newly  acquired  interest  Thus,  where  a  bill  wis 
filed  by  the  assignees  of  a  married  man  to  compel  the  specific  performance  of  a 
contract  for  the  sale  of  a  part  of  his  estate,  to  which  the  wife  was  made  a  cfh 
defendant  in  respect  of  certain  terms  of  years  which  were  vested  in  her  as 
administratrix  of  a  person  to  whom  the  terms  had  been  assigned  to  protect  the 
inheritance,  and  she  had  joined  with  her  husband  in  putting  in  an  answer,  by 
which  she  claimed  to  be  dowable  out  of  the  property ;  upon  the  death  of  her 
husband  an  objection  was  taken  to  the  suit  being  proceeded  with  till  a  supple- 
mental bill  had  been  filed  against  her,  in  order  to  give  her  an  opportunity  of 
making  another  defence  in  respect  of  the  right  of  dower  which  had  become 
vested  in  her,  and  the  Master  of  the  Rolls  (Sir  Thomas  Plumer)  said,  that  her 
former  answer  could  not  be  pressed  against  her,  because,  in  the  former  case, 
she  was  made  a  party  as  administratrix ;  but  the  right  to  dower  which  she  then 
had  was  not  claimed  by  her  as  representative,  but  in  her  own  character ;  and  it 
was  an  interest  that  had  devolved  upon  her  since  her  answer  was  put  in.  (z) 
r  *21Q  1  ^^^  Honor,  therefore*  held  the  suit  to  be  defective.  Whereupon  a 
^  -J  supplemental  *bill  was  filed  against  the  widow,  in  order  to  enable 

her  to  claim,  in  her  separate  character,  what  she  had  before  claimed  in  her 
character  of  wife.  Upon  hearing  the  cause,  however,  Jjord  Eldon,  although 
he  recognized  the  principle  laid  down  by  Sir  Thomas  Plumer,  said,  that  he 
should  have  been  inclinea,  in  that  case,  to  have  come  to  a  difierent  decision,  as 
he  thought  that  it  would  have  been  difiScult  for  the  widow,  in  her  answer  to  the 
supplemental  bill,  to  state  her  case  dififerently  from  the  way  in  which  it  had 
been  stated  in  her  former  answer,  (a) 

It  follows,  from  what  has  been  before  stated,  that  where  a  man  and  his  wife 
are  defendants  to  a  suit,  if  the  wife  dies  there  will  be  an  abatement  of  the  suit. 
Thus,  where  a  man  having  married  an  administratrix,  the  plaintiff  obtained  a 
decree  against  him  and  his  wife,  after  which  the  wife  died ;  it  was  held  the  suit 
was  abated,  and  that  the  administrator  ought  to  be  made  a  party  before  any 
further  proceedings  could  be  had  in  the  cause.  (6) 


SECTION  VL 

Idiots  and  Lunatics, 

An  idiot  or  a  lunatic  may,  as  we  have  seen,  be  made  a  defendant  to  a  suit, 
but  then  he  must  defend  by  the  committee  of  his  estate;  (c)  who,  as  well  as  the 


(y)  Shelberry  v.  Brigg*,  2  V«ni.  248 ;  1  Eq.  Cdu  Ab.  1»  pl.^4,  8.  a 


[2)  Mole  ▼.  Smith,  1  Jac.  A  W.  665.  _      (a)  Mole  ▼.  Smith,  Jac.  496. 
Jacksouv.  Rai  "  "' 

Loid  Red.  82. 


(b)  Jacksou  ▼.  Rawlins,  2  Vern.  195,  Ed.  Kaithby,  u.  1. 
(0 
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idiol  or  lunatic  whose  estate  is  under  his  care,  is  a  necessary  party  to  a  suit 
leepecling  that  estate,  (d) 

if  a  suit  be  instituteo  against  an  idiot  or  a  lunatic,  the  committee  of  his  estate 
ffenerally  applies  by  motion  or  {petition  to  be  appointed  guardian,  to  answer  and 
aefaiid  the  suit,  which  is  ordered  of  course  $  the  ffuardianship  being  rarely,  if 
ever,  assigned  by  commission,  as  in  other  cases,  (tj 

In  a  town  cause,  the  guardian  is  sworn  to  his  answer  at  the  public  office,  in 
like  manner  as  a  guardian  to  an  infant  In  a  country  cause  the  answer  is  tekea 
by  eommission  $  which  is  in  the  same  form,  and  executed  in  the  same  manner, 
^imUoHs  muiandUy  as  in  the  case  of  an  infant  answering  by  p  4^220  1 
goaidian.  (/)  L  J 

If  it  happens  that  an  idiot  or  a  lunatic  has  no  committee,  or  a  committee  has 
an  interest  opposite  to  that  of  the  person  whose  property  is  entrusted  to  his  care, 
an  order  may  be  obtained  for  appointing  another  person  as  guardian  for  the 
purpoee  of  defendiiu^  a  suit  against  him.  {g) 

In  HowlUi  V.  nVbraham  (A)  it  is  stated,  that  an  order  to  this  effect  was 
obtained  on  motion  by  the  plaintiff  $  but  upon  reference  to  the  registrar's  book, 
it  appears  that  the  application  was  made  on  the  part  of  the  defendant,  who  was 
not  a  lunatic,  but  was  alleged  to  be  a  person  of  weak  intellect  (t)  In  some 
eases,  however,  it  may  be  proper  that  the  application  should  be  made  by  the 
plainti£ 


SECTION  vn. 

Infants. 

IiiFAiffTB  as  well  as  adults  may,  as  we  have  seen,  be  made  defendants  to  suits 
in  equity ;  and,  in  such  cases,  it  is  not  necessary  that  any  other  person  should 
be  joined  with  them  in  the  bill,  nor  is  it  usual  for  the  plaintiff  to  describe  them 
as  infants  in  his  bill,  unless  any  question  in  the  suit  turns  upon  the  fact  of  their 
infancy. 

Although  it  is  not  necessary  that  in  bringing  a  bfll  against  infants  the  plaintiff, 
as  in  the  case  of  married  women,  should  join  any  other  person  with  them  ^  yet 
diey  are  not  permitted,  on  account  of  their  supposed  want  of  capacity,  to  defend 
themselves  $  and  therefore,  where  a  defendant  to  a  suit  is  an  infant,  the  Court 
will  appoint  a  proper  person  to  put  in  his  defence  for  him,  and  generally  to  act 
on  his  behalf  in  the  conduct  and  management  of  the  case. 

The  person  so  appointed  is  called  *Mhe  ^ardian  of  the  infant;**  and  in  the 
books  is  generally  styled  *Mhe  guardian  adlitem^**  to  distinguish  him  from  the 
Ofdinary  ^ardian. 

The  outy  of  such  guardian  is  to  put  in  the  proper  defence  for  the  p  «oo  1  ^^ 
infant ;  and  it  seems  that  he  is  responsible  for  the  propriety  and  ^  -^ 

conduct  of  such  defence;  and  if  the  answer  put  in  by  him  for  the  infant  should 
be  reported  scandalous  or  impertinent,  he  would  be  liable  to  the  costs  of  it  (a) 
Sometimes  the  guardian  is  ordered  or  decreed  to  perform  a  duty  on  behalf  of 
the  in&nt,  his  refusal  or  neglect  to  do  which  will  subject  him  to  the  censure  of 
the  Court  (6) 


(i)  I^ord  Bed.  4.  (e)  Huid.  362. 

(/)  Hind.  352.  (g)  Lord  R«d.  82. 

(A)  5  Mad.  423. 

(£)  Reg.  Lib.  1820,  A.  fo.  4,  tub  nomine  Howell  ▼.  WObrmbtm. 
00  Hind.  241.  (b)  Ibid. 
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If  the  gaaidian  of  an  infant  defendant,  or  the  next  friend  of  an  in&ni  pkinliC 
does  not  do  his  duty,  or  other  sufficient  ground  be  made  out,  the  ooort  wiB 
remove  him.  (c)  It  seems,  however,  thai  infants  are  as  moch  bound  by  the 
conduct  of  those  who  conduct  their  case,  as  adults,  provided  their  conduei  be 
bond  fide.  Thus  although,  strictly  speaking,  where  infants  are  concerned,  the 
evidence  in  the  Master^s  office  must  be  taken  upon  interrogatories  and  not  upon 
affidavit,  yet  it  seems  that  if  the  solicitor  for  the  infant  assents  to,  or  acqniesees 
in  that  method  of  proceedinff,  the  in&nt  will  be  thereby  bound,  {d)  In  like 
manner,  although  an  heir-at-law  is  entitled,  as  of  course,  to  an  issue  demiomi 
vel  non,  yet  it  seems  that  such  issue  may  be  waived  on  the  part  of  the  in£uiL  (e) 
And  so,  although  the  Court  wiU  not,  where  infants  are  concerned,  make  a  decree 
by  consent  wiUiout  first  referring  it  to  the  Master  to  inquire  whether  it  is  for 
their  benefit,  yet  when  once  a  decree  has  been  pronounced  without  that  previous 
step,  it  is  considered  as  of  the  same  authority  as  if  it  had  been  referred  to  the 
Master,  and  he  had  made  a  report  thereupon  that  it  would  be  for  their  benefit^  (f) 
in  the  same  manner,  an  order  for  maintenance,  though  usually  made  upon  refer- 
ence to  a  Master,  if  made  without  would  be  equally  binding,  (g) 

An  infant  defendant  is  as  much  bound  bv  a  decree  in  equity  as  a  person  of 
full  age;  therefore,  if  there  be  an  absdute  decree  made  against  a  defendant  whe 
is  under  age,  he  will  not  be  permitted  to  dispute  it  unless  upon  the  same 
r  *222  1  *^un<l8  as  an  adult  might  have  disputed  it  5  such  as  fraud,  coDih 
L  J  sion  or  error. 

To  impeach  a  decree  on  the  ground  of  fraud  or  collusion,  he  may  proceed 
either  by  a  bill  of  review,  or  supplemental  bill  in  the  nature  of  a  bill  of  review; 
or  he  may  so  proceed  by  original  bill  He  may  also  impeach  a  decree,  on  the 
ground  of  errors  by  original  bill  $  and  he  is  not  obligeo,  for  that  purpooe,  10 
wait  till  he  has  attained  twenty-one.  {h) 

Among  tlie  errors  that  may  be  assigned  for  the  purpose  of  impeachii^  a 
decree  against  an  infant,  is  the  circumstance'  that  in  a  suit  for  the  administra- 
tion of  assets  against  an  infant  heir,  a  sale  of  the  real  estate  has  been  decreed 
before  a  sufficient  account  has  been  taken  of  the  personal  estate,  (t)  And  so,  if 
an  account  were  to  be  directed  against  an  infant  in  respect  of  his  receipts  and 
payments  during  liis  minority,  such  a  direction  would  be  erroneous*  (i) 

Another  ground  of  error  for  which  a  decree  against  an  infant  may  be  impeached 
is,  that  it  does  not  give  the  infant  a  day  after  his  coming  of  age  to  show  cause 
against  it  in  cases  wnere  he  is  entitled  to  such  indulgence.  (/) 

This  arises  from  the  practice  which  was  formerly  adopted  in  Courts  of  Equity, 
from  analogy  to  the  rule  of  law,  by  which,  when  an  infant  was  sued  on  the 
specialty  of  his  ancestor,  he  might  plead  that  he  was  an  infant,  and  that  he 
ought  not  to  answer  until  he  was  of  age,  upon  which  the  parol  demurred  ;  that 
is,  all  further  proceeding  was  stayed  till  the  infant  attained  twenty-one.  (m)  In 
imitation  of  this  rule.  Courts  of  Equity  held,  that  in  case  of  lands  in  fee 
descending  upon  an  infant,  the  parol  should  demur  in  equity  as  well  as  at 
law,  (n)  and  that  whether  the  estate  was  equitable  or  legal.  (0) 

From  analogy  to  this  rule,  by  which  the  parol  was  made  to  demur  wherever 
the  real  estates  of  an  infant  were  sought  to  be  subjected  to  the  debt  of  his 

(e)  RoMell  ▼.  Sharpe,  1  J.  A  W.  482.         (d)  TillotioD  ▼.  Hargrave,  8  Mad.  404. 

h)  Leij  ▼.  Levy,  8  Mad.  246.  (/)  Wail  ▼.  Buahby,  1  Bro.  C.  C.  484. 

Ig)  Ibid.  (A)  Richmond  ▼.  Tayleur,  1  P.  Wraa.  734. 

(t)  Bennett  ▼.  Hamill,  2  8ch.  &  Lef.  566.     (k)  Hindmanh  ▼.  8oathgate»  8  Rma.  824. 

If)  Bennett  ▼.  Hamill^  2  8eh.  dt  Lef.  566. 

(r/i)  Com.  Dig.  Enianty  [D  J  8 ;  ib.  Plead.  2,  [E.]  8. 

(n)  Chaplin  ▼.  Chaplin,  8  P.  Wma.  864. 

(0)  Lechmere  ▼.  Brarier,  2  Jac.  4d  W.  287 ;  BauOi  v.  Cotton,  Ca.  temp.  Talb.  198. 


aneestor,  the  Courts  of.  ^Equity  adopted  another  role,  by  which  it  p  ^k^oq  n 
was  rendered  necessary,  that  in  all  cases  in  which  the  real  estates  <-  -J 

of  am  in&nt  were  to  be  sold  or  conveyetl  nnder  a  decree  of  the  Court,  and  it 
was  requisite,  in  order  to  complete  the  title  to  such  estate,  that  the  convey- 
anoe  should  be  executed  by  the  infant,  the  execution  of  such  conveyance  should 
be  deferred  till  afWr  the  infant  should  have  had  an  opportunity,  aAer  attaining 
iweaty*one,  to  show  cause  against  the  decree.  For  this  purpose  a  provision 
was  inserted  in  the  decree,  giving  the  infant  a  day  to  show  cause  against  it 
within  a  certain  time  after  he  came  of  age.  The  words  of  the  decree  in  such 
cases  were  as  follows :  **  And  this  decree  is  to  be  binding  on  the  infant,  unless 
being  served  with  process  for  that  purpose,  he  shall,  within  six  months  after 
he  snail  have  attained  his  aee  of  twenty-one  years,  show  unto  this  Court  good 
cause  to  the  contraiy."  The  omission  of  this  clause  in  a  decree  for  a  convey* 
ance  by  an  infant  of  his  estate,  was  so  strictly  insisted  upon  in  all  cases,  that 
die  omission  of  it  has  been  considered  as  an  error  in  the  decree,  (p) 

By  the  Stat.  1  WilL  4,  c.  47,  however,  both  the  rale  for  the  parol  demur- 
nag^  and  the  clause  giving  an  irdant  a  day  after  coming  of  age,  to  show  cause 
against  a  decree,  requiring  him  to  convey  his  inheritance  to  a  purchaser,  have 
been  taken  away  in  all  cases  where  the  object  of  the  suit  is  to  enforce  the  pay- 
ment of  the  debts  of  a  perBon  deceased  under  whom  the  infant  claims. 

By  the  10th  sect  of  that  statute,  it  is  enacted,  that  from  and  after  the  passing 
of  the  Act,  where  any  action,  suitor  other  proceeding  for  the  payment  of  debts, 
or  any  other  purpose,  shall  be  commenced  or  prosecuted  by  or  against  any  infant 
under  the  age  of  twenty-one  years,  either  alone  or  together  with  any  other  per* 
son  or  persons,  the  parol  shidl  not  demur ;  but  such  action,  suit  or  other  pro- 
ceeding shall  be  prosecuted  and  carried  on  in  the  same  manner  and  as  effectually 
as  any  action  or  suit  could  before  the  passing  of  the  Act  be  carried  on  or  prose- 
eated  i^inst  any  infants,  where,  according  to  law,  the  parol  did  not  demur. 

*By  another  section  of  the  same  Act,  (q)  it  is  enacted,  that  p  ^224  1 
where  any  suit  hath  been  or  shall  be  instituted  in  a  Court  of  ^  -* 

Equity  for  the  payment  of  any  debts  of  any  person  or  persons  deceased,  to 
which  his  or  their  heir  or  heirs,  devisee  or  devisees  may  be  subject  or  liable, 
and  aoch  Court  of  Equity  shall  decree  the  estates  liable  to  such  debts  or  any  of 
them^  to  be  sold  for  satisfaction  of  such  debt  or  debts,  and  by  reason  of  the 
inHuicy  of  such  heir  or  heirs,  devisee  or  devisees,  an  immediate  conveyance 
thereof  could  not,  as  the  law  then  stood,  be  compelled  |  in  every  such  case, 
socli  Court  shall  direct,  and  if  necessary,  compel  such  infant  or  infants  to  con- 
vey such  estates  so  to  be  sold,  by  all  proper  assurances  in  the  law  to  the  pur- 
chaser  or  purchasers  thereof  and  in  such  manner  as  the  said  Court  shall  think 
proper  and  direct,  and  every  such  infant  shall  make  such  conveyance  accord- 
ingly ;  and  every  such  conveyance  shall  be  as  valid  and  effectual  to  all  intents 
aiM  purposes  as  if  such  person  or  persons,  being  an  infant  or  infants,  was  or 
were  at  the  time  of  executing  the  same,  of  the  fun  age  of  twenty -one  years. 

In  consequence  of  the  last  section,  the  law  now  is,  that  wherever  an  estate 
vested  in  an  infant  is  ordered  to  be  sold  for  the  payment  of  the  debts  of  the  per- 
son through  whom  he  claims  either  as  heir  or  devisee,  *a  conveyance  of  such 
estate  to  a  purohaser  may  be  immediately  made  by  the  infant,  under  the  sane- 
lioD  of  the  Court.  And  it  has  been  decided,  that  the  Act  applies  to  cases 
where,  in  a  creditor's  suit,  the  decree  for  the  sale  of  estates  for  the  payment  of 
ddMs,  had  been  made  prior  to  the  passing  of  the  Act  (r)  It  has  also  been  held^ 
that  nnder  the  11th  section,  the  heir  of  a  devisee  may  be  compelled  to  join  in 
the  conveyance  to  a  purchaser,  although  the  words  of  the  Act  refer  only  to  the 


Cp)  RiduDoiid  V.  Tayleun  1  P-  Wms.  784. 

(7)  See.  11.  (r)  Chapman  v.  Tomant,  8  Rusi.  dc  M.  74. 
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heir  or  heira^  demaee  or  devUees,  of  the  peraon  or  penons  deceased,  whole 
debts  are  to  be  satisfied.  («) 

It  is  to  be  observed,  that  the  1  Ith  section  of  the  Act  extends  only  to  cases 
r  *225  1  v^^i^  estates  are  ordered  to  be  sold  for  *the  satisfaction  of  anj 
*-  -^  debts  of  any  person  or  persons  deceased,  the  old  practice  of  the 

Court,  therefore,  remains  unaltered  in  aU  other  cases;  consequently,  wher- 
ever a  conveyance  is  required  from  an  infant,  for  any  other  purpose  than  the 
payment  of  debts,  the  clause  giving  the  infant  a  day  to  show  cause  must  sliU 
be  inserted.  Thus,  in  cases  of  partition,  where  mutual  conveyances  are  to  be 
executed,  and  any  of  the  conveying  parties  are  infants,  the  conveyances  cannot 
be  executed  by  the  infants  till  twenty-one ;  (/)  and  a  day  will  be  given  to  them 
after  attaining  that  age,  (u)  to  show  cause  against  the  decree.  It  seems  that, 
formeily,  where  decrees  were  made  for  partition,  and  some  of  the  parties  weie 
infants,  and  others  adult,  the  practice  was  to  direct  mutual  conveyances  to  be 
executed  by  the  adult  parties,  and  by  the  infants  at  twenty-one,  unless  they 
should  show  cause  to  the  contrary ;  (x)  now,  however,  the  practice  appears  lo 
be  not  to  direct  a  conveyance  by  any  of  the  parties  till  all  the  infants  shall  have 
attained  twenty-one,  aiud  have  had  an  opportunity  of  showing  cause  against  the 
decree }  in  the  meantime  the  decree  only  extends  to  make  the  partition,  give 
possession,  and  order  enjoyment  accordingly,  till  effectual  conveyances  can  be 
made,  (y) 

In  JSyre  v.  TTu  Cauntesf  of  Shefiesbury^  (z)  it  is  said,  that  in  all  decrees 
against  infants,  even  in  the  plainest  cases,  a  day  must  be  given  them  to  show 
cause  when  they  come  of  age.  Lord  Hardwicke,  however,  in  Shiffidi  v.  Tkt 
Dulcht99  of  Buckingham^  (a)  said,  that  he  took  it  to  be  the  course  of  the 
Court  not  tt>  give  a  day  unless  a  conveyance  was  directed,  either  in  form  or 
wbutance;  and  this,  upon  reference  to  the  cases  referred  to  in  the  note  appears 
to  be  the  most  correct  statement  of  the  practice.  (6)  As  a  further  confirmation 
r  *228  1  ^^  ^^^  *rv\e  as  laid  down  by  Lord  Hardwicke,  it  may  be  observed, 
^  -J  that  where  a  bill  is  filed  for  the  purpose  of  establishing  a  will  oif 

real  estate  against  an  infant  heir  at  law,  no  day  is  ever  givoi  in  the  decree  for 
the  infant  to  show  cause  against  it ;  and  also,  that  in  cases  where  the  legal 
estate  is  in  trustees,  and  an  execution  of  the  trust  is  declared,  it  has  been  hdd 
that  there  is  no  occasion  to  give  a  day  to  show  cause  to  an  infant  ctsiui  qut 
truit.  (c) 

There  is  one  case,  nevertheless,  in  which  the  rule  as  laid  down  by  Loid 
Hardwicke  is  subject  to  exception,  namely,  that  of  foreclosure  against  an  in- 
hni  $  (d)  in  that  case,  although  no  conveyance  is  required  from  the  infant,  either 

($)  Brook  V.  Smith,  3  Rem.  ft  M.  78. 

(0  Tuekfield  v.  Bailor,  1  Diok.  341 ;  Amb.  197,  8.  C;  8etoo,  396,  n. 
(u)  Habblo  v.  Rood,  1  Dick.  343,  n.  (x)  TockfieU  ▼.  BuUer,  1  Dick.  343. 

(yS  Vide  tbo  docreo  in  Agar  v.  Fairfax,  17  Yea.  545,  554,  ami  Attoiney  Gooeial  v. 
Hamilton,  1  Mad.  314;  aa  to  the  practice  where  the  infant  ia  plaintifi^  vide  supra. 


(z)  3^P.  Wma.  102.  (a)  1  Wert.  684. 


Thna  where  in  a  suit  inrtituted  previoasly  to  the  1  Will.  4,  c  47,  landa  had 
deViied  to  traateei  to  be  'eold  for  payment  of  debta,  and  the  heir  at  law  waa  an  in&nt,  no 
day  waa  given  him  to  ahow  ctuae,  beeauw  the  land  being  deviaed  to  traataea,  notfaiag 
deaoended  to  the  infiint,  ao  that  there  waa  no  necearity  for  him  to  join  in  the  oonvieyancB. 
(Cook  V.  Paraona,  Prec  Ch.  184;  1  Eq.  Ca.  Ab.  389,  a.  4;  3  Yem.  439.)  Batia 
another  caae  there  waa  a  deviae  of  all  the  testator'a  real  and  perwnal  eatale  fi>r  the  payment 
of  hia  debti^  and  an  appointment  of  executori,  bat  no  apecific  deviae  of  the  real  ertate  waa 
named,  LoM  Hardwicke  directed  the  in&nt  heir  to  convey  at  31,  anleii^  dec.  (Blalehv. 
Wilder,  1  Atk.  431 ;  vide  etiam  Uvedale  v.  Uvedale,  3  Atk.  119.) 

(e)  Thoraton  v.  Blaekbnm,  3  Keb.  7 ;  1  Harrioon,  Ch.  Prac  Ed.  Newl.  867,  d. 

((f)  Booth  ▼.  Rich,  1  Yem.  395;  Williamaon  t.  Gordon,  19  Yea.  114;  Anoiu  Moa. 
66 ;  Bennett  ▼.  Edwardi^  3  Yem.  893. 
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in  form  or  substance,  he  will  be  allowed  six  months  after  he  comes  of  age  to 
ihow  cause  against  the  decree,  (e) 

It  is  to  be  observed,  however,  that  in  such  a  case  the  only  cause  which  can 
be  shown  by  the  defendant  is  error  in  the  decree :  and  it  has  been  held  that  he 
may  not  unravel  the  account,  nor  is  he  so  much  as  entitled  to  redeem  the  mort- 
gage by  paying  what  is  due,  (/) 

The  clause  giving  the  infant  a  day  to  show  cause  against  a  decree  of  fore- 
dosare  after  attaining  twenty-one,  must  be  inserted  in  the  order  for  making  the 
decree  absolute,  as  well  as  in  the  original  decree ;  and  in  WUliamson  v.  Gor- 
imiy  (jg)  an  order  was  made  upon  motion  for  varying  a  decree  in  which  the 
fkttse  had  been  omitted,  by  its  insertion. 

Where  a  mortgage  in  fee  had  been  executed,  with  the  usual  covenants  for 
title  by  the  mortgagor,  but  it  afterwards  appeared  that  the  mortgaged  premises 
were  in  fact  copyhold  ^land,  which  never  having  been  surrendered  r-  4^207  1 
to  the  mortgagee*  descended  upon  the  death  of  the  mortgagor  to  an  ^  -^ 

infant  heir,  the  Master  of  the  Rolls,  (Lord  Alvanley)  although  he  was  cJeariy 
of  opinion  that  the  covenant  in  the  mortgage  -deed  was  a  contract  for  a  valuable 
Moflideration  affecting  the  heir,  would  not  make  a  decree  directing  the  heir  to 
ranender  the  estate,  and  in  default  of  payment  to  be  foreclosed  ;  but  said,  that 
the  mortgagor  must  set  the  legal  estate  conveyed  to  him  before  he  would  direct 
a  foreclosure.  His  Honor,  however,  afterwards  made  a  decree,  declaring  that 
the  covenant  bound  the  land,  and  directed  an  account  of  what  was  due  to  the 
plaintiff  for  principal,  interest  and  costs*  upon  payment  of  which  within  six 
months  after  the  Master  should  have  made  his  report,  the  plaintiff  was  to  reoon- 
vey  the  mortgaged  premises  to  the  defendant,  &c. ;  but  in  default  of  such  pay- 
ment, the  plaintiff  was  to  be  let  into  possession  of  the  mortgaged  premises,  and 
to  enjoy  the  same  till  the  defendant  attained  twenty-one  years,  upon  doing 
which  the  defendant  was  directed  to  surrender  the  mortgaged  premises  to  the 
plaintiff;  and  it  was  declared  that  the  decree  should  be  bindmg,  unless  upon 
being  served  with  a  aubpcena  to  show  cause,  he  should  within  six  months  after 
attaining  twenty-one  show  cause  to  the  contrary.  (Aj 

It  was  said  by  the  Court  in  Booth  v.  Bich,  (t)  tnat  where  there  is  an  infant 
defendant  to  a  bill  of  foreclosure,  the  proper  way  is  to  decree  the  lands  to  be 
aold  to  pay  the  debt,  and  that  such  a  sale  would  bind  the  infant :  but  in  Goodier 
y.  Athtcn^  {k)  Sir  W.  Grant  said,  that  the  modern  practice  was  to  foreclose 
infants,  and  refused  to  refer  it  to  the  Master  to  inquire  whether  a  sale  would 
be  for  the  benefit  of  the  infant  In  a  subsequent  case,  however.  Lord  Eldon 
iaid,  (/)  it  would  be  too  much  to  let  an  infant  be  foreclosed,  when  if  the  mort- 
gagee would  consent  to  a  sale,  a  surplus  might  be  got  of  perhaps  4,000/.9 
eoQsidered  as  real  estate  for  the  benefit  of  the  infant.  His  Lordship  accord- 
ingly made  a  decree,  by  which  it  was  referred  to  the  Master  to  inquire  and 
report  whether  it  *would  be  for  the  benefit  of  the  infant  that  the  r-  ^^oofi  1 
estate  should  be  sold.     In  that  case  the  reference  was  to  be  made  ^  -* 

only  in  case  the  mortgagee  consented,  and  the  same  appeals  to  have  been  the 
Older  in  Pace  v.  Mar$den^  (m)  but  in  Wakehatn  v.  lAnat^  and  Hamond  v* 
Bradley^  (n)  like  decrees  appear  to  have  been  made  without  its  being  stated 

(e)  Mallack  ▼.  Galton,  3  P.  Wmf.  352. 

(/)  Mallack  ▼.  Galton,  3  P.  Wim.  352 ;  Ljne  v.  Willis,  ib.  n.  B.  This,  however, 
Mit  not  be  anderatood  as  applying  to  cases  where  the  decree  has  been  obtained  by  fraud,  or 
wbae  the  iofant  claims  by  a  title  paramount  to  the  mortgage.     Vide  potty  243. 

(f)  Williamson  ▼.  Gordon,  19  Ves.  114.      (A)  Spencer  v.  Boyes,  4  Yes.  370. 
(0  1  Vera.  295.  (k)  18  Ves.  84. 

(0  Mondey  v.  Mondey,  lV,6cB.  223.       (m)  Seton  on  Decrees,  275. 
(n)  Ibid. 
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that  they  were  made  by  consent,  or  even  that  a  sale  was  prayed.  It  is  to  be 
observed  also,  that  in  those  cases,  as  well  as  in  Pace  t.  Sfarsden^  the  decree 
was  made  for  a  sale  without  a  previous  reference  to  the  Master  to  inquire 
whether  it  would  be  for  the  benent  of  the  infant  In  Pace  v.  MarsdoL,  how- 
ever, it  seems  that  a  sale  was  prayed  by  the  bill 

Where  an  estate  is  directed  to  be  sold,  and  a  day  is  given  to  an  infant  to  show 
cause  aAer  he  attains  twenty  one,  a  direction  is  generally  given  in  the  decree, 
that  in  the  meantime  a  purchaser  under  it  shall  hold  and  enjoy  the  estate  against 
such  infant  until  he  attains  such  age ;  and  it  seems  that  a  purchaser  buying  the 
estate  under  such  a  decree  must  accept  the  order  of  the  Court  for  a  future  con- 
veyance as  a  sufficient  security,  (o)  In  such  a  case  the  purchaser  must  presume 
diat  the  Court  has  taken  the  necessary  steps  to  investigate  the  right  of  the  par- 
ties, and  that  on  such  investigation  it  has  properly  decreed  a  sale ;  {p)  and  the 
Court  so  far  protects  a  purchaser  under  a  decree,  that  it  will  not  permit  his  tide 
to  be  affected  by  a  mere  error  in  the  decree.  Thus  in  Bennett  v.  HandU^  (9) 
where  a  bill  was  filed  by  an  infant  defendant  on  attaining  twenly-one,  against 
the  heir  of  a  purchaser  under  a  decree,  and  other  parties  interested  in  the  estate, 
to  impeach  Uie  decree  as  erroneous,  and  to  recover  the  estate,  the  principal 
question  was,  whether  a  sale  under  a  decree  of  the  Court  was  lo  be  impeached 
on  the  grounds;  Ist,  That  the  heir  of  the  debtor  not  being  of  age  and  being 
requirea  to  join  in  the  conveyance,  had  not  a  day  to  show  cause.  2dly,  That 
there  was  no  sufficient  account  of  the  personal  estate ;  and  Lord  Redesdsle 
dismissed  the  bill  as  against  the  representatives  of  the  purchaser,  although  be 
r  *220  1  ^^^^  ^^  ^^  ^  proceed  against  *the  other  parties.  In  d^ver- 
*-  ^  ing  his  judgment  his  Lordship  observed,  that  afler  eonsidoiog 

the  subject  a  good  deal,  he  thought  it  would  be  too  much  to  say  that  a  purchaser 
under  a  decree  of  that  description  could  be  bound  to  look  into  all  these  circum- 
stances ;  that,  if  he  was,  he  must  go  through  all  the  proceedings  from  the  ban- 
ning to  the  end,  and  have  the  opinion  of  the  Court  that  the  decree  is  right  in 
all  its  parts,  and  that  it  would  be  impossible  to  alter  it  in  any  respect;  that  the 
cases  warranted  no  such  opinion ;  and  that,  on  the  contrary,  as  ftir  as  he  could 
find,  the  general  impression  they  give  is,  that  a  purchaser  has  a  right  to 
presume  that  the  Court  has  taken  the  steps  necessary  to  investigate  the  rights 
of  the  parties,  and  that  it  has  on  that  investigation  properly  decreed  a  sala 
Then  he  is  to  see  that  this  is  a  decree  binding  the  parties  claiming  the  estate; 
that  is,  to  see  that  all  proper  parties  to  be  bound  are  before  the  Court ;  and  he 
has  further  to  see,  that  taking  the  conve3rance  he  takes  a  title  that  cannot  be 
impeached  atiunde.  He  has  no  right  to  call  upon  the  Court  to  protect  him 
from  a  title  not  in  issue  in  the  cause,  and  in  no  way  affected  by  the  decree; 
but  if  he  gets  a  proper  conveyance  of  the  estate,  so  that  no  person  whom  the 
decree  affects  can  invalidate  his  title,  although  Uie  decree  may  be  erroneous, 
and  therefore  to  be  reversed,  the  title  of  the  purchaser  ought  not  to  be  invali- 
dated for  insufficiency,  (r) 

Infant  defendants  are  served  with  subpoenas  ad  remondendum  in  the  same 
manner  as  adults ;  (s)  where,  however,  they  cannot  be  found  so  as  to  be  served, 
service  of  the  subpoena  upon  the  ffaardian  is  sufficient.  Thus  service  upon  the 
mother  of  an  infant  was  held  good  service,  as  she  is  the  natural  ffuardian  of  ha 
children ;  {i)  and  in  TTufmpson  v.  Jones^  (u)  service  upon  the  father-in-law  of 
an  in&nt  was  permitted.     It  seems,  however,  that  previously  to  such  service, 

(0)  Powell  ▼.  Powell.  Mad.  6l  Oeld.  63.     (p)  Bennett  ▼.  Hamill,  3  8eb.  &  Lef.  566. 
r^)  Ubi  supra.  (r)  Tide  Llojd  ▼.  Johnes,  9  Yea.  87. 

l»)  Where  there  is  an  infant  defendant  the  wbpcMa  to  hear  judgment  miiat  he  aarred 
upon  the  guardian,  ad  Utem^  and  not  upon  the  defendant. 
(0  Smith  ▼.  MarahaU,  3  Atk.  70.  (u)  8  Yea.  141. 
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n  Older  to  anlhoruEe  it  shoold  preyiooaly  be  obtained  upon  motion)  (a?)  and 
wheie,  after  audi  order,  and  service  in  pursuance  thereof,  *the  p  ^aqa  *i 
iD&Bts  did  not  appear,  it  was,  on  motion,  ordered  that  the  plaintiff  ^  -^ 

iliottid  be  at  liberty  to  sue  out  an  attachment  against  them  to  compel  them  to 
ippear.(y) 

If  an  in&nt,  being  served  with  a  mbpcma  will  not  appear,  on  affidavit  of 
lernce  of  the  mbpcaia  an  attachment  issues  against  him ;  this  however  is  in 
ikt  never  executed,  but  counsel  moves  upon  the  attachment  for  an  order  for  a 
nessenger  to  bring  the  infant  into  Court,  and  when  he  is  there  the  Court 
dwajs  assi|;n8  him  a  guardian,  {z) 

So  if  an  infant  appears  to  a  bill  and  refuses  to  answer,  an  attachment  issues 
^pinst  him  for  not  answering,  f which  is  never  in  fact  executed)  and  counsel 
moves  the  Court  upon  the  attacnment  for  a  messenger  to  bring  the  iohni  into 
Coort,  and  the  Court  will  make  such  order  accordingly,  (a) 

Where  an  infant  defendant  is  brought  into  Court  by  tne  messenger,  and  no 
one  ofiers  on  his  behalf  to  be  his  guudian,  the  Court  usually  orders  the  senior 
nx  derk,  who  is  not  engaged  in  the  cause,  to  be  assigned  his  guardian,  to 
appear,  answer  or  defend  the  suit  (6)  In  general,  however,  some  relation  or 
ineDdof  the  in&nt  prays  to  be  appointed  guardian  for  him,  to  answer  and  defend 
the  suit,  which  the  Court  orders,  (c) 

It  has  been  decided  that  an  infant  cannot  be  kept  in  custody  after  a  guardian 
has  been  assigned  him,  and  that  he  pays  no  costs  of  contempt,  but  the  plaintiff 
always  pays  the  messenger.  ((/) 

An  infant,  upon  being  served  with  a  tuhpcsna  to  answer,  must,  if  in  town, 
appear  in  Court  and  have  a  guardian  assigned  to  him,  by  whom  he  must  defend 
the  suit.  If  in  the  country  he  must  sue  out  a  commission  to  assign  a  guardian 
and  put  in  his  answer,  and  whether  he  pleads,  answers  or  ^demurs,  p  ^iqi  -i 
still  it  must  be  done  by  his  guardian  $  for  if  it  be  a  plea,  answer  or  I-  -^ 

demaner  of  an  infant  without  his  guardian,  it  will  be  irregular,  (e)  Where  an 
infimt  is  too  ill  to  appear  in  Court  to  have  a  guardian  assigned,  a  commission 
will  be  ordered.  {/) 

The  guardian  is  usually  the  nearest  relation  of  the  infant,  not  daiming  an 
interest  opposite  to  that  of  the  infant  in  the  subject-matter  of  the  suit 

When  a  guardian  for  an  infant  is  to  be  appointed  in  Court,  f  which  he  may 
be,  on  any  day  afler  appearance,  either  in  term  or  vacation,  by  tiie  Lord  Chan* 
eellor  or  vice  Chancellor,  or  by  the  Master  of  the  Rolls,)  the  infant  and  the 
party  intended  to  be  appointed  guardian  must  personally  attend  in  Court,  and 
then  the  derk  in  court  tor  the  infant  prepares  a  note  in  writing,  oontaininff  the 
title  of  the  cause  and  praying  that  C.  D.  (naming  the  person)  may  be  appointed 

Cian  to  A.  B.,  the  infiant,  by  whom  he  may  answer  and  defend  the  suit, 
note  the  clerk  in  oourt  delivers  to  and  leaves  with  the  rqpstrar,  who  takes 
an  opportuni^  of  mentioning  it  to  the  Court,  and  then  if  the  person  offering 
himadf  as  guardian  appears  upon  examination  to  be  a  proper  person,  the  appoint^ 
meat  is  made  of  course.  The  registrar  who  attended  on  the  day  on  which  the 
appointment  was  made,  will,  upon  application,  draw  up  and  pass  the  order, 

(2)  Gtmom  V.  ManhiJy  1  Dick.  77.  (y)  Baker  ▼.  Holmes,  1  Dick.  18. 

(t)  Pne.  R^.  3S8.  Lofd  Chief  Baron  Gilbert,  in  hb  Forum  Romanum^  (p.  806,} 
•7%  that  it  is  doubled  whether  thii  can  be  done  againat  a  peer  of  the  lealm,  who  ie  an 
infiuit,  and  wboee  penon  is  nored ;  but  in  an  anonymous  caae  which  occarred  in  the  30 
Cir.  8,  (8  Cha.  Ca.  163,)  it  appean  that  a  aeqaestration,  for  want  of  appearance,  was 
*  afainst  Lord  Mohan,  who  was  an  infant  peer  of  seven  years  old. 


(s)  Piic  Reg.  833.  (6)  Ibid. 

(e)  Ibid.  884.  (/}  Perkins  ▼.  Hamond,  1  Dick.  887. 

(e)  Gilb.  For.  Rom.  805» 

(/)  Dnke  of  Marlborough  ▼.  Docfaess  of  Marlborough,  1  Dick.  71. 
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which  is  to  be  entered  and  senred  upon  the  advene  clerk  in  court  like  other 
orders  of  course,  {g) 

Where  in  consequence  of  the  infant's  residence  in  the  country  it  is  necessary 
that  a  commission  should  issue  for  the  appointment  of  a  guardian,  applicatioa 
should  be  made  to  the  Court,  either  by  motion  or  petition,  for  an  order  for  sueh 
commission.  This  order  is  made  exparte^  as  a  miatter  of  cpurse,  and  must  be 
drawn  up,  passed  and  entered  like  other  orders  of  course.  The  original  order 
must  then  be  left  witi)  the  defendant's  clerk  in  court,  with  the  names  of  the 
commissioners  intended  to  be  inserted  in  the  commission.  (A)  The  commisekm 
r  *2^2  1  ^^  ^^^  made  out  by  *the  clerk  in  court  ex  parity  and  when  sealed 
^  J  is  sent  by  him  to  the  solicitor,  who  acquaints  the  commissioneis 

with  the  nature  of  the  commission  and  settles  with  them  the  time  and  place  of 
executing  it 

When  the  commission  is  executed,  it  is  necessary  that  two  of  the  commis- 
sioners should  attend  at  the  time  and  place  appointed  to  open  it,  and  then  the 
infant  being  personally  produced  before  them,  and  the  person  proposed  as  guar- 
dian appearing  upon  inquiry  to  be  a  proper  person,  the  commissioners  appoint 
such  person  to  be  guardian  to  the  infant  to  answer  and  defend  the  suit  on  his 
behalf.  Although  the  personal  attendance  of  the  infant  before  the  commiarioo- 
ers  is  necessary,  that  of  the  guardian  to  be  appointed  may  be  and  generally  is 
dispensed  with.  (A:) 

When  the  commissioners  have  appointed  the  guardian,  a  certificate  of  sndi 
appointment  must  be  engrossed  upon  parchment  and  annexed  to  the  commis- 
sion. (/)  When  the  certificate  has  been  annexed  to  the  commission,  the  follow- 
ing return  is  endorsed  upon  the  commission,  and  subscribed  by  the  commission- 
ers  :  **  7%e  execution  of  this  eommiesion  appears  in  a  certain  schedule  hereto 
annexed," 

The  commission,  with  the  certificate  annexed,  is  then  to  be  sent  to  the 
defendant's  clerk  in  court,  at  the  Six  Clerk's  Office,  and  thereupon  the  appitint- 
ment  of  guardian  is  complete,  (m) 

When  the  guardian  has  been  appointed,  whether  in  Court  or  by  Commission, 
it  is  his  duty  to  put  in  a  defence  on  the  part  of  the  defendant,  and  any  such 
defence  without  such  guardian  will  be  irregular,  for  the  guardian  is  liable  to  the 
costs  if  the  defence  be  improper,  or  if  the  answer  be  scandalous  or  imperti- 
nent (n) 

If  the  defence  of  the  infant  is  by  answer  or  plea  requiring  to  be  substantiated 
upon  oath,  the  plea  or  answer  must  be  put  in  upon  the  oath  of  the  guardian* 
unless  an  order  has  been  obtained  to  take  it  without  oath,  which  is  frequently 
done  by  consent,  upon  motion  or  petition,  (o) 

r    *233    1      *Where  the  plea  or  answer  is  to  be  taken  without  oath,  the 
*-  ^  order  for  that  purpose  must  be  drawn  up,  passed,  and  entered,  and 

left  with  the  defendant's  clerk  in  court,  (for  without  sjich  order  the  plea  or 
answer  cannot  be  filed,)  the  record  is  then  inscribed, 

'« Without  oath,  by  order,  dated  the        day  of       . "  ( p) 

Where  the  guardian  of  an  infant  defendant  is  also  a  co-defendant,  and  one 
answer  is  put  in  for  both ;  the  guardian  need  only  sign  the  answer  onoe.  {q) 

The  other  formalities  are  the  same,  mutatis  mutandis,  with  those  obsenred 
ia  putting  in  the  answer  or  plea  of  a  party  under  no  incapacity,  (r) 


f 


)  Hind.  340.  (A)  Hind.  S43. 

)  Hind.  342. 
t)  For  the  form  of  thia  certificate,  see  Hind.  347. 
m)  Hind.  348.  (n)  Hind.  241. 

(o)  Ibid.  Ip)  Hind.  341. 

(9)  Anon.  3  V.  &  B.668.  (r)  Hind.  243. 
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Where  the  guardian  who  haa  been  appointed  to  defend  an  infant  resides  in 
London,  he  may  swear  to  the  answer  or  plea  at  the  public  office ;  (a)  but  if  the 
gnavdian  reside  above  twenty  miles  from  London*  it  is  necessary  that  a  commis- 
sion, or  dedimu3n  should  be  issued  to  take  the  answer  in  the  country,  unless  an 
Older  has  been  obtained  to  take  the  answer  without  oath  ;  in  which  case,  if  the 
appointment  of  guardian  has  been  made  in  Court,  the  jurat  of  the  answer  states 
ibe  order  for  his  appointment,  and  runs  thus : 

•*  Sworn  at  the  public-office^  Southamj^ton-lmildings^  this        day  of 
by  A.  i9.,  guardian  of  C.  D.  the  infant^  pursuant  to  an  order  dated 
the  day  of  before  me^ 

{signature  of  the  Master.")  (t) 

If  the  appointment  of  guardian  has  been  made  by  commission,  and  the  plea 
or  answer  is  put  in  in  London,  the  guardian  must  attend  at  the  public  office, 
with  the  answer  and  certificate  of  his  appointment*  and  swear  to  the  contents 
of  the  plea  or  answer,  and  the  following  jurat  is  then  inscribed  in  the  usual 
manner: 

**  Sworn  this  day  of         by  A^  B.^  guardian  of  the  said  C.  2>.,  the 

drfendant^  assignea  pursuant  to  a  certificate  dated  the  day  of 

at  the ptdnic-qfice  in  Southampton-buildings^  brfore  me." 

*The  commission  for  taking  the  answer  (t<)  of  an  infant  defendant  p  ^04  "  -1 
by  his  guardian,  is  neaily  the  same  in  form  and  substance  as  that  ^  ^ 

issoed  for  taking  the  answer  of  an  adult  defendant  in  the  country,  and  may  now 
be  taken  out  without  order,  {x)  though  formerly  such  a  commission  could  not 
be  made  out  by  the  elerk  in  court,  without  an  order  first  obtained  for  that  pur* 

p<*«-(y) 

The  course  of  appointing  the  guardian,  and  putting  in  the  answer  of  an  infant, 
by  means  of  two  separate  commissions,  is  only  resortM  to  in  cases  in  which 
both  the  infimt  and  guardian  reside  in  the  country,  and  in  places  where  they 
cannot  conveniendy  meet;  where,  however,  they  can  conveniently  meet,  it  is 
nsaaJ  to  proceed  by  one  ^^  eommisnon  to  appoint  a  guardian^  and  to  take 
the  antwer  aftht  vl^ant  by  such  guardian." 

Oq  the  day  appointed  for  executing  this  commission,  the  commissioners  and 
psiTties  having  met,  the  appointment  of  the  guardian  is  made  in  like  manner  as 
under  a  commission  to  appoint  a  guardian  only  ;  the  guardian  after  his  appoint- 
ment exhibits  his  answer  on  behalf  of  the  infiint,  and  beinff  duly  affirmed  or 
sworn  by  the  commissioners  to  the  truth  of  it,  a  certificate  of  the  appointment 
of  the  guardian,  and  the  Cf^ion  of  the  answer  by  such  guardian,  is  written  at 
the  foot  of  the  answer,  and  subscribed  by  two  of  the  commissioners  (or  three, 
if  the  defendant's  commissioner  attend.) 

Thb  eapHon  is  then  signed  by  the  commissioners,  and  the  answer  being 
annexed  to  the  commission,  the  usual  return  is  endorsed  upon  the  commission, 
and  subscribed  by  the  commissioners,  the  whole  is  then  folded  up,  and  bound 


round  with  red  tape  (the  commissioners  setting  their  seals  thereon,)  and  sent  to 
the  defendant's  clerk  in  court,  in  the  Six  Clerk's  Office,  (z)  The  formalities 
attending  the  carriage,  and  of  filing  the  answer,  are  precisely  the  same  as  in  the 
ordinary  cases  of  answering  by  commission,  (a) 

(•)  Hiod.  S4a.  (0  Ibid.  241. 

(11)  Althoagh  for  the  Mke  of  brevity  it  is  itated  in  the  text  to  be  a  cmnmiwion  for  tiluDg 
te  ammcr  of  the  Intuit,  it  it  in  fi^t  a  oommiMion  to  take  the  plea»  anawer  or  demarrar. 

(x)  Older  IX.  3]at  Dee.  1833. 

(jr)  Hiod.  943 ;  for  farther  partiealars  aa  to  the  manner  of  soing  oat,  &e.»  a  oommianon 
to  take  aa  anawer,  tide  post. 

(s)  Hiod.  349,  390.  (a)  Tufe  po^. 
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r  *235  1  *Where  an  hilimt  defendant  is  reeident  abroad,  and  the  praceed- 
I-  -^  ing  is  for  bis  benefit,  a  commission  may  be  issued  to  assign  a 

ffnardian,  and  to  take  his  answer  at  the  place  of  his  residence.  It  appean, 
however^  that  in  some  cases,  in  order  to  avoid  the  difficulty  of  executing  a 
commission  in  a  foreign  country,  the  Court  has  upon  motion  at  once  assiened 
a  guardian  to  put  in  an  infant's  answer.  Thus  in  Jongnna  ▼.  Pfid^  (b)  vmete 
a  motion  was  made  on  behalf  of  an  infant  defendant,  resident  abroad,  that  his 
father  might  be  assigned  his  guardian,  for  the  purpose  of  putting  in  his  answer, 
which  motion  was  supported  by  an  affidavit  that  the  father  was  not  interested 
in  the  mattera  in  difference  in  the  suit.  Lord  Eldon,  with  the  consent  oi  the 
plaintiffs,  made  the  order,  several  similar  orders  having  been  produced  by  the 
registrar;  and  in  Lmhington  v.  SeweUj  (c)  where  several  of  the  defendants  to 
an  original  bill  were  infants,  and  a  commission  had  been  sent  abroad,  for  the 
appointment  of  a  guardian,  and  to  put  in  their  answers,  under  which  their 
answers  were  put  m,  and  afterwards  a  supplemental  bill  was  filed  against  the 
same  defendants,  the  Vice  Chancellor,  upon  motion  and  consent  of  the  plain- 
tiffs, made  an  order,  that  the  guardian  who  put  in  the  answer,  to  the  original 
bill  should  put  in  the  answer  to  the  supplemental  bill.  It  is  remarkable  that  in 
Tcq)pen  V.  Norman^  (d)  Lord  Eldon  refused  a  similar  application,  that  the 
mother  of  an  infant  aefendant,  who  was  resident  abroad,  might  put  in  his 
answer  as  guardian  without  an  appointment  in  the  usual  way;  it  is  to  be 
observed,  however,  that  before  deciding  the  question  his  Loidship  asked  if 
there  was  any  instance  of  such  a  proceeding,  and  that  the  registrar  answered 
that  there  was  not;  it  is  therefore  well  remarked  by  the  reporter,  in  his  note  to 
Luahington  v.  SeweU^  that  in  all  probability,  if  in  TVfpen  v.  Norman  die 
preceding  case  of  Jongwia  v.  PJiel  had  been  cited,  the  Court  would  have  made 
the  order. 

r  *2afi  1  Although  the  answer  of  an  infant  is  put  in  upon  the  oath  of  the 
^  -I  person  appointed  his  guardian,  U)  the  infant  is  not  *bound  by  snch 

answer,  and  it  cannot  be  read  against  him ;  tne  true  reason  of  which  is,  becanse 
in  reality  it  is  not  the  answer  of  the  infant,  but  of  the  ffuardian,  who  is  the 
person  sworn,  and  not  the  infant;  and  the  infant  may  know  nothmg  of  the 
contents  of  the  answer  put  in  for  him,  or  may  be  of  those  tender  years  as  not 
to  be  able  to  judge  of  it.  (e)  This  being  the  case,  it  would  be  useless,  and 
occasion  unnecessary  expense,  to  call  upon  an  infant  to  put  in  a  fnll  answer  to 
the  plaintiff's  bill ;  (/)  and  it  is  therefore  held  that  exceptions  will  not  lie  to 
the  answer  of  an  infant,  for  insufficiency,  {g) 

As  exceptions  will  not  lie  against  an  inrant's  answer,  they  cannot  of  coarse 
be  shown  as  cause  against  dissolving  an  injunction  obtained  by  the  plaintiff  to 
restrain  proceedings  at  law  commenced  on  behalf  of  an  infant ;  consequently, 
a  plaintiff  is  in  general  precluded  from  showing  any  cause  against  dissolving  an 
injunction  obtained  to  restrain  proceedings  at  law  commenced  on  behalf  of  an 
infant  For  as  he  cannot  by  exceptions  compel  a  discovery,  the  answer  of  the 
defendant  may  be,  and  most  usually  is  such,  that  no  admission  can  be  extracted 
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9  Vm.  857.  (e)  Mad.  &  Geld.  28. 

(d)  11  Yes.  663. 

(e)  Eoelwtoii  ▼.  Petty,  Garth.  79;  8  Mod.  958;  Comb.  156;  Leigh  v.  Wud,  3  VcoL 
73;  Legurd  ▼.  Sheffield,  3  Atk.  877;  Cowdell  ▼.  Tatiock,  8  Yea.  db  B.  19 ;  SaTage  v« 
Carroll,  1  B.  dt  B.  548 ;  Cowliog  ▼.  Ely,  2  Stark.  866 ;  Uawkina  v.  Luacombe,  3  SwaniL 
875. 

(c)  Wrottealey  ▼.  Bendish,  8  P.  Wma.  336. 
(/)  Stradwick  ▼.  Pargiter,  Bonb.  888. 
:)  Copeland  ▼.  Wheeler,  4  Bro.  C.  C.  356 ;  Lucas  ▼.  Lncaa,  18  Yea.  374 ;  Lord  Red. 
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fipMD  it;  indeed,  if  it  were  a  Tall  answer,  the  plaintiff  would  not  be  in  a  better 
sitaaiion,  as  the  rule  of  the  court  prevents  its  being  read  against  the  infant  upon 
any  occasion.  In  Lucas  v.  Lucaa  (h)  it  was  aigued,  that  although  the  rale 
isi  that  the  answer  of  an  infant  may  be  grossly  insufficient,  and  2ie  plaintiff 
cannot  by  taking  exceptions  compel  a  discovery  from  the  infant,  but  must  prove 
his  case,  yet  the  rule  went  no  farther,  and  that  an  injunction  might  be  dissolved' 
upon  an  answer  manifestly  insufficient,  and  not  meeting  the  equity  of  the  bilL 
It  was  held,  however,  that  in  all  cases  the  plaintiff  was  bound  to  make  out  his 
ease  from  the  answer;  and  that  unless  the  Court  could  from  the  answer  see  the 
equity,  it  would  not  interfere  with  the  legal  title. 

It  seems  from  the  above  case  of  Lucas  v.  LucaSy  and  that  of  Copeland  v. 
Wheder^  (i)  that  although  a  plaintiff  cannot  show  exceptions  for  cause  against 
dtsaolving  an  injunction  *upon  the  coming  of  an  infant  defendant's  ^  ^07  -1 
answer,  he  may  undertake  to  show  cause  upon  the  merits,  and  hy  ^  -I 

that  means  gain  a  little  time  till  the  next  day  of  motions. 

An  inianvs  answer  is  expressed  to  be  made  by  his  guardian,  and  is  generally 
confined  to  a  mere  submission  of  his  rights  and  interest  in  the  matters  in  ques- 
tioo  in  the  cause  to  the  care  and  protection  of  the  Court  The  general  saving 
at  the  beginning,  together  with  the  denial  of  combination  at  the  conclusion, 
common  to  all  other  answers,  are  omitted ;  for  an  infant  is  entitled  to  the  benefit 
of  every  exception  which  can  be  taken  to  a  bill  without  expressly  making  it, 
and  he  is  considered  incapable  of  the  combination  chaiged.  The  general  tra- 
vene  is  also  left  out  of  a  defendant's  answer,  because  it  cannot  be  excepted  to 
for  insufficiency.  (A) 

Allhongfa  an  in&nt  cannot  be  called  upon  to  put  in  a  full  answer  to  the  plain- 
tiff*8  bill,  yet  he  may  state  in  his  answer  any  thing  which  he  means  to  prove 
in  the  way  of  defence,  (i) 

Where  an  answer  has  been  put  in  by  a  guardian  on  behalf  of  an  infant  defend- 
ant, and  the  infant  comes  of  age,  and  is  dissatisfied  with  the  defence  put  in  by  his 
gnardtan,  he  may  apply  to  the  Court  for  leave  to  amend  his  answer,  or  to  put 
in  a  new  one;  and  it  seems  that  this  privilege  applies  as  well  after  a  decree  has 
been  made  as  before,  (ib) 

An  infiaint,  however,  wishing  to  make  a  new  defence,  must  apply  to  the 
Ccnrt  as  early  as  possible  after  attaining  twenty-one,  for  if  he  is  guilty  of  any 
laekeSf  his  application  will  be  refused.  (Q  Thus  in  Cecil  v.  Lard  SaHshury,  (m) 
where  an  heir-at-law,  being  a  minor,  had  by  his  answer  desired  that  the  trust 
estate  might  not  be  sold,  and  had  offered  to  subject  other  lands  not  within  the 
trust,  for  better  raising  Uie  portions,  so  that  a  sale  of  the  trust  estate  would  not 
be  necessary,  and  the  question  at  the  hearing  of  the  cause  was,  whether  he 
sheald  be  bound  by  this  offer  in  his  answer  or  not,  the  Court  r-  ^oq  -1 
'held  him  to  it,  because  by  that  means  he  had  delayed  a  sale,  ^  -^ 

observing  that  if  he  would  have  departed  from  what  he  had  offered,  he  ought 
inimediaiely  to  have  applied  to  the  Court  to  have  retracted  his  offer,  and 
^in^»^<l^  his  answer.  It  is  to  be  observed,  that  the  cause  was  heard  in  1691, 
that  the  heir-at-law  had  come  of  age  in  1687,  and  yet  no  complaint  had 


(l)  IS  Yes.  274.  (t)  4  Bro.  C.  C.  260. 

(A)  Lotd  Red.  254. 

(n  Per  Lord  Chief  Baron  Richards,  in  AUornej  General  ▼.  Lambirth,  5  Price,  398. 

(ib)  Keball  w.  Keball,  2  M.  &  K.  409. 

0  Bennett  ▼.  Leigh,  1  Dick.  89;  in  Mr.  Wyatt'a  aditioa  of  Dicken'a  Reportf,  the  csae 
of  Baonelt  v.  Lee^  in  2  Atk.  487  A  629,  are  referred  to  ai  8.  C,  bat  npon  refetenoe  to 
dnft  book  it  will  be  fiMmd  that  the  caae  of  Bennett  ▼.  Lee,  there  reported,  oocuned  in  1742, 
wUbt  that  in  1  Dick,  wae  in  1748. 

(m)  2  Yem.  224. 
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been  made,  either  that  be  bad  been  defrauded  or  deeeiTed,  or  that  an  impioper 
defence  had  been  made,  but  he  had  acquiesced  in  the  answer  up  to  that  time. 

The  same  reasons  which  prevent  an  infant  from  being  bound  by  his  answec, 
operate  to  prevent  his  beinff  bound  by  admissions  in  any  other  stage  of  proreed- 
inff,  unless  indeed  such  admissions  are  for  his  benefit.  Thus  it  seems  dnt 
where  an  infant  is  concerned,  no  case  can  be  stated  by  the  Court  of  Ghanceiy 
for  the  opinion  of  a  Court  of  Law,  because  an  infant  would  not  be  bound  by 
the  admissions  in  such  case,  (n)  Upon  the  same  principle  it  has  been  held*  that 
an  infant  is  not  bound  by  a  recital  in  a  deed  executed  during  his  infancy,  (o) 

The  consequence  of  this  rule  is,  that  where  there  are  infant  defendaniB,  and 
it  is  necessary,  in  order  to  entitle  the  plaintiff  to  the  relief  he  prays,  that  cer- 
tain facts  should  be  before  the  Court;  such  facts,  although  they  might  be  the 
subject  of  admission  on  the  part  of  adults,  must  be  proved  against  the  infimiii 
Thus  where  the  hill  stated  that  one  of  the  defendants  was  out  of  the  juiisdie- 
tion,  and  all  the  defendants,  some  of  whom  were  infants,  admitted  the  fact,  but 
no  proof  had  been  gone  into  upon  the  subject,  the  Vice  Chancellor  (Sir  J. 
Leach)  said,  that  even  if  he  could  act  upon  the  admission  of  the  adult  defeod- 
ants,  he  could  not  act  upon  that  of  the  infonts.  (p)  For  the  same  reason,  ia 
the  ordinary  case  of  establishing  a  will  relating  to  real  estate,  where  the  hm- 
at-law  is  an  infant,  it  is  always  necessary  to  establish  the  doe  execution  of  tha 
will  by  the  examination  of  witnesses. 

r  #280  1  ^^^  ^®  report  of  the  cases  of  Cartwright  v  CartwrighU  ^ 
L  ^'^  J  Sleeman  v.  SUeman^  in  Mr.  Dickon's  Reports,  {q^  it  ^seems  to 
have  been  held  that  where  the  heir-at-law  in  an  onginu  suit  being  adidt,  had 
by  his  answer  admitted  the  due  execution  of  the  wilC  but  died  before  the  came 
was  brought  to  a  hearing,  leaving  an  in&nt  heir,  who  was  brought  before  the 
Court  by  revivor,  the  will  must  be  proved  per  ttgtes  agamst  the  infant  beit 
But  in  Livtsey  y.  lAvesey^  (r)  Sir  John  Leach,  M.  R.,  held,  that  the  circojn- 
stance  of  the  first  heir  having  admitted  the  wiU,  rendered  it  unnecessaiy  lo 

grove  it  against  the  infant;  and  in  a  subsequent  case,  (a)  the  Vice  GhaneeUor, 
ir  L.  Shadwell,  expressed  himself  to  be  of  the  same  opinion  as  the  Master 
of  the  Rolls,  and  said  that  he  had  referred  to  the  entries  of  the  cases  of  Sim- 
nian  v.  Skemanj  and  Cattwright  v.  Cartwright^  in  the  registrar's  book;  aad 
that  with  respect  to  the  former,  no  such  thing  as  mentioned  by  the  reporter 
appears  to  have  taken  place;  but  the  original  heir  having  admitted  the  will,  the 
Court  established  it;  and  with  respect  to  the  latter,  all  that  was  stated  wasi 
that  on  hearing  the  will  and  proofs  read,  (not  saying  what  proofs)  the  Gonit 
declared  that  the  will  ought  to  be  established.  (/) 

In  proceedings  in  the  Master's  Office,  under  a  decree  which  directs  witneseee 
to  be  examined  upon  interrogatories,  if  infants  are  concerned,  the  Master  can- 
not,  strictly  speaking,  receive  affidavits ;  and  where  in  such  a  case  he  had  ia  a 
question  of  pedigree  proceeded  upon  affidavits  obtained  from  America,  theYiee 
Chancellor,  on  motion  for  that  purpose,  directed  the  Master  not  to  proceed 
upon  the  affidavits,  with  liberty  under  the  circumstances,  to  apply  to  the  Court, 
if  by  death,  or  otherwise,  it  became  impossible  to  obtain  under  a  commtesioa' 
the  evidence  of  persons  who  had  made  the  affidavits,  (ti) 

In  that  case,  however,  it  is  to  observed,  that  the  solicitor  for  the  infimt  hed 


^n)  HawkiDf  ▼.  Luaeomb,  %  Swunt  392. 
\o)  Milnor  ▼  Lord  Harewood,  18  Yea.  274. 
p)  WUkmaoD  v.  Beat,  4  Mod.  408.  {q)  3  Dick.  646,  787. 

[r)  Cited  4  Sim.  189.  («)  Lock  ▼.  Foote,  4  8fm.  182. 

(0  VuUeiianh  RoUiiaon  v.  Cooper,  ib.  181. 
(«}  TiUolwn  ▼.  Haifrate,  8  Mad.  494. 
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not  oonenned  in  the  mode  of  proceeding  adopted  b7  the  Master ;  and  that  it  is 

to  be  coOecled  from  the  report  that  if  he  had,  the  parties  would  have  been 

bmmd,  as  *hi8  Honor  said,  that  generally  speaking,  infants  are  r-    ^  .^    ^ 

bound  as  maeh  as  adults  are  by  the  conduct  of  their  solicitor.  ^     ^  u    j 

It  foUows  from  what  has  been  said  above,  that  where  a  defendant  to  a  suit  is 

an  infant,  and  it  is  necessary  in  support  of  the  plaintiff's  case  that  some  fact 

sbonld  be  established,  which  it  is  not  expressly  for  the  benefit  of  the  infant  to 

admit,  the  answer  of  the  infant  must  be  replied  to,  and  the  fact  sought  to  be 

established  proved  by  evidence  derived  from  other  sources  than  the  infant's 

answer  or  admissions  on  his  behalf  made  by  those  conducting  the  cause  for  him. 

Where,  however,  the  case  of  the  plaintiff  is  such  as  it  is  manifestly  to  the 

advantage  of  the  infant  to  admit,  as  where  an  infant  claims  an  interest  under 

the  same  instrument  as  the  plaintiff,  in  such  cases  it  is  not  necessary  to  reply 

to  the  answer,  or  to  go  into  evidence  to  prove  the  execution  of  the  mstrument 

relied  upon,  and  the  cause  may  be  set  down  for  hearing  upon  the  bill  and 

answer.    For  the  instrument  under  which  both  the  plaintiff  and  the  defendant 

datm,  being  stated  and  referred  to  in  the  bill,  by  the  usual  words,  *^  as  in  and 

bf  the  said  Indentore,  dice.,  reference  being  thereunto  had,  when  produced  will 

iDOfie  /ally  appear,"  becomes  part  of  the  record,  and  as  it  is  for  the  benefit  of 

the  idaDt  as  well  as  of  the  plaintiff  that  it  is  set  up,  no  necessity  exists  for 

ostablishing  it  by  any  other  prooll     It  is  for  this  reason,  also,  that  the  general 

tmeise,  which  is  alwa3rs  inserted  in  the  answer  of  adult  defendants,  is  omitted. 

in  that  of  an  infant ;  for  as  no  admission  can  be  made  on  the  part  of  an  infant 

vhich  is  not  for  his  advantage,  the  insertion  of  such  a  traverse  is  unnecessary 

to  protect  him  against  any  inference  to  his  disadvantage  being  drawn  from  his 

not  haviif  specifically  traversed  any  particular  allegation  in  the  bill,  whilst  by 

gooerally  traversing  all  the  allegations  made  by  the  plaintiff  he  would  be  pre- 

doded  from  taking  advantage  of  such  as  are  in  his  favour. 

It  k  to  be  observed,  that  although  where  the  plaintiff  and  infant  defendant 
daim  under  the  same  instrument,  it  is  not  in  general  necessary  to  reply  to  the 
answer,  and  prove  the  execution  of  such  instrument ;  yet  where  such  instru- 
BOBt  is  in  itself  in  derogation  of  any  other  right  which  the  infant,  r-  ^^ . .  -. 
bat  *for  its  existence,  might  have  in  the  subject-matter  of  the  suit,  ^  -J 

then,  although  the  infant  may  take  a  benefit  under  the  instrument,  it  will  still 
te  neeessaiy  to  establish  its  execution  by  evidence ;  as  where  a  plaintiff  claims 
as  a  devisee  of  real  estate,  and  the  infant  defendant  also  claims  under  the  same 
^  but  fills  the  character  of  heir-at-law  of  the  testator,  in  such  case  the  will 
Bost  be  established  per  testes^  although  the  infant  has  an  interest  under  it  as 
vdi  as  the  plaintiff*  And  so  in  all  cases  in  which  any  thing  is  stated  in  the 
Mendaot's  answer  which  the  plaintiff  does  not  think  proper  to  admit,  the 
siiwer  should  *be  replied  to,  in  order  that  the  infant  defendant  may  have  an 
tfportonity  of  proving  his  case. 

We  have  seen  before,  that  no  infant  can  be  bound  by  any  admissions  made 
IB  his  behalf,  unless  such  admissions  are  for  his  benefit;  the  consequence  is, 
te  in  all  cases  where  infants  are  defendants,  the  case  against  them  must  be 
established  by  strict  evidence,  and  that  they  must  have  been  parties  to  the  suit 
^riien  die  witnesses  were  examined ;  if  they  have  become  parties  subsequently 
to  the  evidence  being  gone  into,  such  evidence  cannot  be  read  against  theoL 
Thus,  where  the  plaintiffs  had  filed  an  original  bill,  and  gone  into  evidence, 
aod  had  afterwaras  amended  the  bill  by  adding  parties  some  of  whom  were 
nfants,  a  motion  made  on  behalf  of  the  plaintiff  that  he  might  be  at  liberty  at 
tk  heariitf  to  read  the  evidence  upon  the  original  bill,  against  the  defendants  to 
the  amencfed  bill,  was  refused  by  the  Vice  Chancellor,  Sir  J.  Leach,  who  said, 
ikat  the  defendants  who  were  adult  might,  if  they  pleased,  consent  that  the 
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foniier  evidence  should  be  read  at  the  hearing,  but  that  he  could  not  order  such 
evidence  to  be  read  against  the  infants,  (x) 

There  seems  to  be  no  rule  in  the  Court  of  Chancery  which  prevents  the 
proving  of  exhibits  vivd  voce,  by  order,  at  the  hearing,  as  well  in  cases  whers 
infants  are  concerned  as  in  others;  in  the  Court  of  Exchequer,  howeyer,  where 
an  infant  is  party,  and  his  interest  is  concerned,  the  Court  does  not  allow  of  an 
r  «242  1  ^^^  ^  examine  a  witness  vivA  voce  to  prove  'deeds  or  exhibit^ 
I-  J  but  the  witness  for  that  purpose  must  be  examined  in  the  office 

upon  interrogatories,  (y) 

A  subpcma  to  hear  judgment,  where  there  is  an  infant  defendant,  ought  to  be 
served  on  the  guardian,  od  litem  ;  and  personal  service  of  such  a  writ  upon  the 
infant  himself  will  not  be  good  service,  (z)  even  though  the  infant  should  be 
above  fourteen,  or  want  ever  so  little  of  twenty-one.  (a) 

The  Court  will  not  in  general  make  a  decree  by  consent,  where  infants  are 
oDDoemed,  without  first  referring  it  to  the  Master,  to  inquire  whether  it  will  be 
f«r  their  benefit  $  yet  when  once  a  decree  has  been  pronounced  without  that 
previous  step,  the  authority  of  it  is  the  same  as  if  it  had  been  referred  to  the 
Master,  and  he  had  made  a  report  that  it  would  be  for  their  benefit ;  (b)  and 
such  decree  cannot  be  reversed  unless  upon  such  grounds  as  would  authorixe 
the  reversal  of  it  in  ony  other  case.  It  must  not,  however,  be  drawn  up  as 
made  by  consent,  which  would  be  error,  (c)  Although  an  heir-at-law  is  enu- 
tied  to  an  issue  deviaavit  vel  wm^  and  the  Court  cannot  refuse  it  when  asked 
for ;  yet  if  the  counsel  for  an  infant  heir  be  satisfied  that  there  is  no  ground  to 
impeach  the  will,  he  is  well  justified  in  not  asking  for  an  issue,  {d) 

Where  aA  infant  has  a  day  given  him  by  the  decree,  to  show  cause  against 
it,  the  process  served  upon  him  at  his  coming  of  age,  is  a  writ  of  mbposna, 
which  is  a  judicial  writ.  According  to  the  old  practice  this  writ  mast  have 
been  returnable  in  term  time ;  (e)  but  according  to  the  new  form  of  mbpcmot 
provided  by  the  orders  of  December  21,  1833,  it  is  made  returnable  within  a 
certain  number  of  days  after  service  on  the  defendant,  exclusive  of  the  day  of 
r  *24^  1  service.  (/)  The  service  of  a  subpoena  *o(  this  description  must 
L-  J  be  persona],  unless  the  party  has  left  the  kingdom,  or  has  abscond- 

ed to  avoid  service ;  in  which  case,  upon  the  facts  being  verified  by  affidayiti 
the  Court  will  order  service  upon  his  clerk  in  court  to  be  good  service,  (g) 

If  after  service  of  the  subpoena  to  show  cause,  the  party  does  not  appear 
within  the  time  limited,  the  decree  will  be  made  absolute,  without  entering  an 
appearance  for  him,  (A)  upon  motion,  supported  by  affidavit  of  service  and  cer- 
tificate of  non-appearance,  in  like  manner  as  a  decree  in  default  of  appearance,  (t) 

It  is  said  above,  that  in  cases  of  foreclosure,  the  only  cause  which  can  be 
shown  by  an  infant  after  attaining  twenty-one,  against  making  the  decree  abso* 
lute,  is  error  in  the  decree,  and  Siat  he  will  not  be  permitted'  to  unravel  the 
account,  nor  even  to  redeem  the  mortgage  on  paying  what  is  due.     Tlus 

{x)  Quantock  v.  Bqllen*  6  Mad.  81. 

Carieton  ▼.  Brightwell,  8  P.  Wim.  463. 

Freeman  ▼.  Camock,  2  Dick.  439.  (a)  Taylor  ▼.  Atwood»  2  P.  Wma.  643. 
Wall  ▼.  BiMhby,  1  Bro.  C.  C.  487,  tupra. 
(e)  In  an  anonymouf  case,  in  1  Freem.  127,  it  Is  said  that  if  an  infant  safier  a  decree  bj 
consent,  it  is  for  ever  revernbk,  otherwise  of  an  adTersary  bUI ;  and  it  is  saggestod  by  Mr. 
Hovenden,  in  a  note  which  occurs  in  his  edition,  that  probably  this  is  a  typographical  enor 
Sat  irreoenible;  this,  however,  would  be  inconsbtent  with  the  words  which  immediately  fol- 
low, vis:  otherwise  of  an  adversary  biU. 

(d)  Levy  v.  I^evy,  8  Mad.  245.  (e)  GUb.  Fomm  Rom.  160. 

(/)  1  Mylne  &  Keene,  App.  xxiv.  (g)  Eloock  v.  Olegg,  2  Dick.  764. 

(A)  GHIb.  For.  Rom.  160;  Wharam  ▼.  Brooghton,  1  Vee.  185. 
(0  1  Hair.  425. 
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strictness,  howerer,  must  not  be  understood  as  applying  to  cases  in  which  fraud 
or  cdliision  have  been  made  nse  of  in  obtaining;  the  decree  $  in  snch  cases,  it  is 
nresQRied  that  an  infent  will  not  be  more  strictly  dealt  with  than  an  adalt  t  and 
in  Liinfd  v.  Bame$^  {j)  a  bill  was  entertained  by  the  Goart  which  was  filed  by 
the  heirnat-law  of  a  mortgagor  to  set  aside  a  decree  of  foreclosure  that  had  been 
made  against  his  ancestor,  who  was  adult,  under  cireumstances  of  gross  fraud. 
Neither,  it  is  apprehended,  will  the  above  role  apply  to  cases  where  the  title 
claimed  by  the  infant  is  paramount  the  mortgage.  Thus,  in  a  case  where  an 
estate  had  been  conveyed  to  the  great-uncle  and  grandfather  of  the  infant,  as 
joint-tenants  in  fee,  and  upon  the  death  of  the  great-uncle,  die  grandfather, 
being  the  survivor,  had  mortgaged  the  estate,  and  died,  leaving  the  infant  his 
heir-at  law.  Upon  a  bill  filed  by  the  mortgagee  against  the  infant  to  foreeloie, 
the  inlant  stated  in  his  answer  that  the  estate  had  been  puichased  and  paid  for 
by  his  greatruncle,  who  devised  the  same  to  his  grandfather  for  life,  with  remain- 
der to  his  heirs  in  tail,  and  so  claimed  the  estate  as  heir  in  tail  by  a  title 
paramount  the  mortgage,  but  the  Court  decreed  an  account,  and  that  the 
^defendant  should  redeem  or  be  foreclosed,  unless  he  showed  cause  p  *oaa  n 
within  six  months  afW  he  came  of  age,  on  the  ground  that  the  ^  -I 

grandfather  being  by  the  deed  joint  tenant  in  fee  with  his  brother,  whom  he 
sarvived,  must  have  appeared  to  the  mortgagee  to  have  a  good  title.  The  infant, 
however,  when  he  came  of  age  upon  being  served  with  a  nUfpcena  to  show 
canse,  moved  for  leave  to  amend  his  defence  by  potting  in  a  new  answer,  and 
swore  that  he  believed  he  could  prove  that  the  mortgagee  had  notice  of  the  trust 
lor  his  great-uncle  at  the  time  he  lent  the  money,  which  was  a  point  not  insisted 
upon  in  his  former  answer,  and  the  Court  made  the  order,  (k)  The  reason  of 
this  distinction  between  the  case  of  a  claim  by  the  infant  paramount  the  mort- 
gage, and  that  of  a  claim  subject  to  the  mortgage,  is  obvious,  for  in  the  latter 
ease  it  will  be  presumed  that  the  Court  would  not  have  made  the  decree  had  it 
not  been  satisfied  that  the  mortgage  was  properly  executed,  and  therefore  it 
would  not  be  reasonable  to  allow  a  party  claiming  subject  to  that  deed,  to  dis- 
torb  the  title  which  the  mortgagee  had  acquired  under  it ;  but  in  theibrmer  case 
the  mortgage  may  have  been  property  executed,  and  the  account  taken  under  it 
may  have  been  perfectly  correct,  and  yet  the  mortgagor  may  not  have  had  a 
title  to  make  the  mortgage,  in  which  case  it  would  not  be  just  to  preclude  the 
iafent  from  an  opportunity  of  establishing  a  case  which,  from  the  chrcnmstance 
of  its  not  having  been  insisted  upon  in  the  infant's  answer,  was  not  properly 
submitted  to  the  decision  of  the  Court  at  the  time  the  decree  was  pronounced* 

In  ordinary  cases,  where  an  infant  has  a  day  given  him  to  show  cause  against 
making  a  decree  absolute,  he  may  either  impeach  the  decree  on  the  ground  of 
fraud  or  collusion  between  the  plaintiff  and  his  guardian,  or  he  may  show  error 
in  the  decree.  He  may  also  show  that  he  had  grounds  of  defence  which  were 
not  before  the  Court,  or  were  not  insisted  upon  at  the  hearing,  or  that  new 
matter  has  subsequently  been  discovered,  upon  which  the  decree  may  be  shown 
to  be  wrong. 

If  the  late  infant  seeks  to  controvert  the  decree  on  the  ground  of  fraud  or 
eollusion,  he  is  not  bound  to  proceed  by  *way  of  rehearing  or  by  p  ,^45  1 
bQI  of  review,  but  he  may  impeach  the  former  decree  by  an  original  ^  -^ 

bill,  in  which  it  will  be  enough  for  him  to  say,  that  the  decree  was  obtained  by 
fraud  or  collusion.  (/)    He  may  in  like  manner  impeach  the  decree  by  original 

(7)  S  P.  WiM.  73.  (k)  Anon.  Mos.  66. 

(/)  RachmoiMl  ▼.  Taylear,  1  P.  Wmi.  737.  In  the  case  of  groM  fnnd  or  ooUorioD  aaed 
m  oMaiiiing  a  decrae,  tbo  Court  will  entertain  an  original  bill  for  the  purpose  of  impeaching 
it,  sven  though  the  party  complaining  waa  not  an  infant  at  the  time  of  the  decree  pronoun- 
ced.    Vide  Lloyd  ▼.  Manae^  3  P.  Wms.  73;  Sheldon  ▼.  Fortescue,  3  P.  Wma.  111.    In 
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bill,  even  though  his  mand  of  complaint  against  it  is  confined  to  error ;  and  it 
is  said,  in  Bwhmond  v.  Tdyleur^  (tn)  that  a  very  eminent  practitioner  f Mr« 
Vernon)  in  case  of  an  erroneous  decree  against  an  infant,  used  always  to  advise 
the  bringing  of  an  original  bill  to  set  it  aside,  but  in  such  bill  to  allege  epedally 
the  errors  in  the  former  decree.  In  such  cases  it  is  not  necessary  for  the  infiuit 
to  wait  till  ho  comes  of  age  before  he  seeks  redress,  but  application  for  that 
purpose  may  be  made  at  any  time,  (n) 

lif  the  late  infant  seeks  to  impeach  the  decree  by  showing  that  he  bad  granods 
of  defence,  which  were  either  not  before  the  Court  or  not  insisted  upon  at  the 
original  hearing,  he  may  apply  to  the  Court,  either  by  motion  or  petition,  for 
leave  to  put  in  anew  answer ;  and  it  seems  that  such  application  may  be  made 
exparte,  and  is  a  matter  of  course,  (o) 

Although  it  is  a  matter  of  course,  that  were  an  infant  defendant  to  a  amt  who 
has  a  day  given  him  to  show  cause  against  the  decree  after  attaining  twenty-one, 
may  have  leave  to  put  in  a  new  answer ;  yet  if  he  was  plaintiff  in  a  cross  bill, 
and  that  suit  or  any  part  of  it  has  been  dismissed,  he  will  not  be  allowed  to 
amend  his  cross  bill,  or  to  file  a  new  one  for  the  same  matter,  (p)  He  may, 
however,  file  a  bill  of  discovery  in  aid  of  the  case  intended  to  be  made  by  his 
answer,  and  it  seems  that  if  he  does  80,  the  time  of  six  iiionths  allowed  by  the 
r  *246  1  ^^^'^'^  ^^  ^^®  Court  for  a  defendant  to  show  cause  why  a  *deeree 
L  -^  should  not  be  made  absolute  after  he  comes  of  age,  is  not  so  sacred 

but  that  in  particular  cases,  and  where  the  matter  is  of  consequence,  the  Cooit 
may  enlaige  it,  and  therefore,  in  the  case  before  referred  to,  of  Trrfusis  v. 
Cotton,  {q)  where  a  defendant  on  attaining  twenty-one  and  being  served  with 
a  ntbpoma  to  show  cause  against  a  decree,  filed  a  bill  against  the  plaistifis  in 
the  original  suit  for  a  discovery,  and  applied  to  the  Court  to  have  Uie  time  for 
showing  cause  enlarged  till  the  defendants  to  the  bill  of  discovery  had  put  in 
their  answer  |  the  Lord  Chancellor  made  an  order  for  enlarging  the  time  for 
three  months  afler  the  six  months  were  expired,  and  on  that  time  being  out, 
and  the  defendants  not  having  put  in  a  full  answer,  the  time  was  twice  enlarged 
upon  motion  quoaque.  It  seems,  however,  from  a  subsequent  notice  of  the 
the  same  case,  (r)  that  an  infant,  after  he  attains  twenty-one,  cannot  controvert 
the  original  decree  by  a  new  bill  praying  relief,  unless  for  fraud  or  collusion,  or 
for  error,  («)  and  that  if  he  does  so,  the  original  decree  may  be  pleaded  in  bar 
to  such  new  bill. 

Although  where  a  day  is  given  to  an  infant  to  show  cause  against  a  decree,  he 
need  not,  as  we  have  seen,  stay  till  that  time  before  he  seeks  to  impeach  it  on 
the  ground  of  fraud  and  collusion,  or  error ;  (/)  yet  if  he  proceeds  on  the 
ground  that  he  is  dissatisfied  with  tlie  defence  which  has  been  made,  and 
wishes  to  put  in  a  new  answer,  he  must  in  general  wait  till  he  has  attained 
twenty-one  before  he  applies,  because,  if  he  should  apply  before,  and  there 
should  be  a  decree  against  him  upon  the  second  hearing,  he  may  with  as  much 
reason  put  in  a  third  answer,  and  make  the  proceedings  endless,  and  by  this 
means  leave  it  in  the  power  of  a  guardian  to  put  in  a  new  answer  for  him 
during  his  minority,  and  so  occasion  infinite  vexation.     This  was  the  opinion 

general,  however,  where  no  fraud  i»  alleged,  the  proceedings  to  aet  aside  a  decree,  if  it  has 
been  signed  and  enrolled,  most  be  by  bill  of  review,  or  if  not  signed  and  enrolled,  bj  anp- 
piemental  bill  in  the  nature  of  a  bill  of  review.  Walley  v.  Berkhead,  8  Atk.  811 ;  Golly 
▼.  Baker,  Ca.  Tem.  Talb.  201. 

(m)  Ubi  supra.  (n)  Ibid. 

(o)  Fountain  v.  Carrier,  1  P.  Wms.  504;  Napier  v.  Lord  Effingham,  %  P,  Wma.  401 ; 
Bennett  v.  Lee,  2  Atk.  531 ;  Trefusis  v.  Cotton,  Mos.  808. 

(p)  Sir  J.  Napier  v.  Lady  Howard  of  Effingham,  Mos,  67-68. 

(q)  Mos.  208.  (r)  Ibid.  806. 

(«)  Richmond  ▼•  Tayleur,  ubi  iup.  (/)  Ibid. 
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or^inany  expressed  by  Lord  Hardwicke,  ia  Uie  case  of  Betmeti  y^  Lee;  (u) 
tlMNigh  he  afterwards  held,  in  the  same  case,  that  as  the  &cts  upon  which  the 
infant  wished  to  lest  his  new  defence  were  of  long  standing,  and  the  witnesses 
were  oooseqnentiy  very  old,  and  might  *die  before  he  came  of  age,  p  ^4*  -1 
the  infant  might  put  in  a  better  answer,  (x)  And  so  in  Savage  v.  I-  'J 
Carrolf  (y)  leave  was  given  to  the  Hifant  defendant,  upon  the  same  munds,  to 
pot  in  an  amended  answer  before  attaining  twenty-one ;  but  it  was  subsequently 
held  in  the  same  case,  that  were  an  infant  before  attaining  twenty-one  obtains 
leave  to  put  in  a  new  answer,  he  will  thenceforth  be  considered  as  plaintiff,  and 
as  sneh  will  be  bound  by  the  decree. 

Where  an  infant  defendant  on  coming  of  age,  having  obtained  leave  to  put  in 
a  new  answer,  does  so  accordindyy  he  may  show  th^t  fact  for  cause  why  the 
decree  should  not  be  made  absdute,  and  the  ]4aintiff  must  proceed  upon  the 
answer  according  to  the  rules  of  the  Court  in  other  cases,  (z) 

The  consequence  of  an  infant  putting  in  a  new  answer  is,  that  if  it  is  replied 
to  be  may  examine  witnesses  anew  to  prove  his  defence,  which  may  be  different 
fipom  what  it  was  before,  (a) 


An  infant  may  be  committed  for  a  contempt  $  (b)  and  it  seems  that  where  an 
infiuit  is  ordered  by  a  decree  or  order  made  in  a  cause  to  convey  an  estate,  or 
to  do  any  other  act,  the  performance  of  the  decree  may  be  enforced  by  attach- 
nent ;  but  where  an  infant  is  not  a  party  to  a  cause,  out  has  been  ordered  to 
convey  under  the  statute  as  an  infant  trustee,  an  attachment  is  not  a  proper 
eoniee;  but  an  order  should  be  obtained  for  the  infant  to  convey  within  a  week 
after  service  $  and  if  he  does  not  obey  that  order,  a  motion  must  be  made  that 
he  stand  committed  unless  cause  shown,  (c) 

It  has  been  before  observed,  .that  an  infant  defendant  pays  no  costs  of  a  con- 
tempt occasioned  by  his  not  appearing  or  answering;  and  that  in  such  a  case, 
where  he  is  brought  into  Couit,  the  costs  of  the  messenger  is  usually  paid  by 
the  plaintiff;  this  is  because  an  infant  cannot  be  made  personally  liable  to  the 
payment  of  costs;  (c?)  and  till  the  appointment  of  a  guardian  has  taken  place, 
there  is  no  person  upon  whom  *6uch  liability  can  be  fixed.  But  p  ^^^o  *i 
althoogh  an  infant  cannot  be  made  personally  liable  to  costB,  there  ^  -^ 

are  instances  in  which  his  costs  have  been  ordered  to  be  paid  out  of  his  share 
of  the  fond  in  Court;  (e)  and  where  an  infant  is  a  party  to  a  bill  for  a  partition, 
the  costs  to  which  he  is  liable  should  be  directed  to  be  borne  by  his  share.  (/) 


SECTION  VIIL 

Pereons  of  Weak  IrUetted. 

A  PERSON  reduced  by  age  or  infirmity  to  a  second  infancy  may  defend  by 
guardimL    In  this  case  a  special  application  should  be  made  on  his  behalf  by 

(v)  3  Alk.  487. 

(x)  Bflnoett  v.  l.ee,  a  Atk.  689,  tnde  diam^  1  B.  &  B.  648. 
(  y)  a  B.  &  B.  244.  (z)  Cotton  v.  Ttekmrn,  Moa.  816. 

(a)  Nafiier  ▼.  Lord  £ Ansbam,  ubi  tupra.      (6)  Toth.  108. 
(r)  In  re  Baech*  4  Mad.  138.  (d)  Turner  ▼.  Toner,  1  8tnu  708. 

(e)    ridt  Earl  of  Orlbrd  ▼.  ChufchiU,  8  V.  4&  B.  67. 
Aftf  V.  Fairfkz,  17  Vee.  667. 
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motion  or  petitioii,  supponed  by  an  affidavit,  stating  the  particular  dicnmsiaoees 
of  the  party,  and  praying  a  commission  to  appoint  a  guardian.  In  snch  cases, 
if  the  fact  of  the  infirmity  is  not  disputed,  the  order  will  be  made  without  a 
reference  to  the  Master;  but  if  it  ib  disputed  whether  the  defendant  is  eom- 
petent  or  incompetent  to  answer,  it  will  be  referred  to  the  Master  to  inquire  as 
to  the  fact  In  Lee  v.  Byder^  (a)  which  was  a  case  of  this  descripticMi,  the 
following  order  was  made:  *^This  Court  doth  order  that  it  be  ref^nred  to  Mr. 
Cross,  one,  &c.,  to  inquire  whether  the  defendant,  J.  T.,  is  competent  to 
answer  the  plaintiff's  bill  without  the  appointment  of  a  guardian  for  that  pur- 
pose; and  for  the  purpose  of  such  inquiry  it  is  ordered,  that  the  defendant,  J« 
T.,  do  attend  the  Master  from  time  to  time,  as  he  shall  direct;  and  that  the 
Master  is  to  be  at  liberty  to  call  in  such  medical  attendance  as  he  may  think 
necessary  in  making  such  inquiry ;  and  that  the  Master  is  to  state  the  result  of 
such  inquiry,  with  his  opinion  thereon,  to  the  Court,  whereupon  such  fiirther 
order  shall  be  made  as  shall  be  just.*'  (b) 

There  appears  to  be  no  doubt  that  in  cases  of  this  nature  a  commission  to 
appoint  a  guardian  may  be  issued,  whether  it  be  a  town  or  a  country  eanse, 

r  *240  1  ^^^  ^^^  ^"^^  ^  commission  *may  be  executed  any  where.  The 
1-  ^  order  for  the  commission  being  drawn  up,  passed  and  entered^  oom- 

missioners'  names  must  be  left  with  the  defendant's  clerk  in  court,  to  be  inserted 
in  the  commission,  which  in  no  case  differs  from  the  form  of  a  commission  to 
appoint  a  guardian  to  an  infant,  except  in  stating  that  the  party  is  incapable  by 
age  or  infirmity ;  and  the  proceedings  under  a  commission  of  this  kind  are, 
mutaiia  mutandUf  the  same  as  in  executing  a  commission  to  appoint  a  guar- 
dian to  an  infant 

It  is  said  thai  the  answer  of  a  superanuated  person  put  in  by  guardian,  may 
be  read  against  him  as  an  answer  of  one  of  full  age  put  in  in  person  ;  and  that 
the  difference  in  this  respect  between  such  an  answer  and  that  of  an  infant  pat 
in  by  guardian  Is,  because  an  in&nt  improves  and  mends,  and  therefore  is  to 
have  a  day  to  show  cause  after  he  comes  of  age ;  but  the  other  grows  worse, 
and  is  to  have  no  day.  (c) 


SECTION  IX. 

Cf  Basiikrvpte  and  Insolvent  Debtors. 

« 
It  is  a  general  rule  of  Courts  of  Equity,  that  no  person  can  be  made  a  party 

to  a  suit  in  equity  against  whom  no  relief  can  be  prayed ;  and  it  follows  as  a 

consequence  of  this  rule,  that  no  person  whose  interest  in  the  subject-maiter  of 

the  suit  has  been  vested  by  act  of  law  in  another,  can  be  made  a  defendant; 

consequendy,  it  has  been  held,  that  bankrupts  and  insolvent  debtors,  whose 

interests,  whether  legal  or  equitable,  in  the  property,  must  have  devolved  upon 

their  assignees,  cannot  be  made  parties  to  suits  relative  to  any  property  which 

is  affected  by  their  bankruptcy  or  insolvency,  (aj 

Upon  this  principle,  a  demurrer  put  in  by  a  oankrupt  who  was  joined  as  a 

co-defendant  with  his  assignees  in  a  bill  to  enforce  the  specific  performance  of 

an  agreement  entered  into  by  him  previously  to  his  bankruptcy,  was  allowed ;  (6) 


(a^  Mad.  d&Qdd.  294.  (6)  R«g.  Lilk  B.  18S1,  fo.  4S5. 

(e)  Lenng  ▼.  Cuielej,  Free.  Ch.  2S9. 

(a)  Whitworth  v.  Dvna,  I  Ves.  &  B.  547 ;  Oolliv.  Wtid,  3  P.  Wms.  811,  n.  1. 
(6)  Whitworth  ▼.  Davii,  1  V.  &  B.  646 ;  vide  etiam,  Griffia  v.  Archer,  8  Anat  478  ; 
Lloyd  V.  Lander,  5  Mad.  288. 
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Mid  SO  *m  CoBd  v.  fFotta$ton^  (c)  where  a  bill  was  filed  by  the  ^  ^rq  -i 
pueiiaserf  at  an  auction,  of  the  reversionary  interest  of  an  insoi-  ^  -> 

vent  debtor  in  certain  stock  against  his  assignee  for  an  assignment  and  transfer, 
one  of  the  qnestions  at  the  hearing  of  the  case  was,  whether  the  insolvent  him- 
self oaght  not  to  have  been  made  a  party;  but  the  Master  of  the  Rolls  ([jord 
Aivanky)  dedared  his  opinion  to  be  that  he  was  not  a  necessary  party ;  but  as 
the  reversionary  interest  appeared  to  have  been  sold  for  a  very  low  price,  he 
said,  that  before  he  decreed  a  specific  performance  of  the  contract,  he  would 
liirect  an  inquiry  into  its  value. 

It  is  said  by  Lord  Redesdale,  that  although  a  bankrupt,  made  a  parl^  to  a  biO 
against  his  assignees  touching  his  estate,  may  demur  to  the  relief,  all  his  interest 
being  transferr^  to  his  assignees,  yet  it  seems  to  have  been  generally  under- 
stood, that  if  any  discovery  is  sought  of  his  acts  before  he  became  a  bankrupt, 
he  must  answer  to  that  part  of  the  bill  for  the  sake  of  the  discovery,  and  to 
assist  the  plaintiff  in  obtaining  proof,  though  his  answer  cannot  be  read  agaitist 
Us  assignees,  otherwise  the  bankruptcy  might  entirely  defeat  justice,  (d)  Upon 
the  same  pnnciple  it  seems  also  to  have  been  cdhsidered,  that  where  a  person 
having  had  an  interest  in  the  subject  of  a  bill  has  assigned  the  interest,  he  may 
yet  be  compelled  to  answer  with  respect  to  his  own  acts  before  the  assignment  (e) 

Considerable  doubt,  however,  appears  to  be  thrown  upon  the  correctness  of 
the  mle  which  requires  a  bankrupt  to  answer  for  the  sake  of  the  discovery  only, 
by  the  judgment  of  Sir  Thos.  Plumer,  in  Whitwwth  v.  Dam9  before  referred 
to,  (y)  in  which  a  bankrupt,  who  had  been  made  a  party  to  a  bill  for  a  specific 
petKMrmance  of  an  agreement,  demurred,  his  Honor,  afWr  disposing  of  the  argu- 
ment which  had  been  urged  to  show  that  the  bankmpt  was  properly  made  a 
parly,  in  respect  of  the  interest  he  had  in  the  subject,  on  the  ground  that  all 
legal  and  equitable  interest  in  the  property  devolved  upon  the  assignees,  and 
tint  they  only  were  necessary  to  sustain  the  case  in  point  of  interest,  and  there- 
feie  the  bankrupt  was  not  a  necessary  party,  goes  on  to  say :  ^^  The  other 
grmmd  alleged  in  support  of  *the  bill  is  more  questionable,  whether  ^  ^gi  n 
the  bankrupt  is  not  a  proper  party  for  the  purpose  of  discovery  and  L  -* 

to  sustain  the  injunction,  it  his  answer  affords  ground  for  it  Sir  Samuel 
Somillv  slated  the  practice  to  be,  to  make  the  bankrupt  a  party,  with  the  view 
to  read  his  answer,  for  the  purpose  of  sustaining  the  injunction  against  his 


;  and  that  receives  some  authority  from  what  is  stated  by  Lord  Redes- 
dale. (jg)  No  authority  is  cited  for  that,  but  Lord  Redesdale's  judgment  is 
eonfinned  by  the  intimation  from  the  bar,  of  the  current  opinion  that  the  bank- 
rapt  may,  for  the  purpose  of  discovery,  be  a  party  in  a  bill  for  an  injunction. 
I  have  not  been  able  to  find  a  case  that  supports  that  opinion,  but  the  know- 
ledge that  it  is  the  received  practice  is  sufficient  to  inauce  me  not  lightly  to 
distnrb  it  There  is  certainly  great  convenience  in  this,  as  in  such  a  case  all 
the  transaction  may  be  known  to  the  bankrupt  alone,  and  the  party  seeking 
relief  would  be  entirely  deprived  of  it,  as  far  as  regards  the  injunction,  if  a 
dieeorery  cannot  be  obtained  from  the  only  party  having  a  knowledge  of  the 
transaction.  There  is,  however,  a  difficulty,  consistently  with  the  mle  and 
principle,  to  conceive  how  the  bankrupt's  answer  can  be  read  against  his  assig- 
nees,  even  for  the  purpose  of  an  injunction,  when  deariy  it  could  not  be  read 
Mainst  them  at  the  hearing.  The  case  of  Oiastford  v.  Jeffrey^  in  the  Court 
of  Exchequer,  which  was  cited  as  an  authority  for  reading  the  bankrupt's 
answer  against  his  assignees,  affords  no  assistance  upon  this  point,  all  the  assig- 
having  put  in  distmct  answers,  craving  leave  to  refer  to  the  answer  of  the 


(£)  8  Bro.  C.  C.  2%S.  (d)  Lord  Red.  138. 

(€)  Loni  Red.  188.  (/)  1  V.  db  B.  646. 

(l^)  aupru,  (A)  2  Anst  478 ;  cited  3  Yes.  jun.  643. 
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baulmipt  and  the  schedules  to  that  answer,  not  haying  any  knowledge  tiieni- 
selves  upon  the  subject;  in  that  instaoce,  therefore,  the  banknipt*s  answer  was 
properly  read  against  them.  There  is  one  direct  authority  that  the  bankmpt 
ought  not  to  be  made  a  party  even  for  the  purpose  of  discovery,  Grtfbi  v. 
Archer  $  {h)  the  note  is  short,  but  I  have  inquired  from  the  judges  who  decided 
that  case,  and  find  the  report  of  the  decision,  that  the  demurrer  was  allowed,  is 
correct.  The  case  of  ISng  v.  Martin  {i)  does  not  bear  upon  the  subjed;  die 
opinion  of  the  Court  being,  that  there  m^nt  be  relief  against  the  bankrupt  upon 
r  *252  1  ^  *fraud,  who  is  stated  expressly  to  be  a  material  party  agunst 
^  -^  whom  a  decree  might  be  made.     There  was  another  late  case, 

Cooke  v.  Manh^  {k)  in  which  I  understand,  from  general  informatioD  only« 
that  the  demurrer  was  allowed  j  but  I  do  not  find  distinctly  that  it  was  the 
demurrer  of  the  bankrupt 

**The  case  standing  thus,  upon  the  authorities,  how  is  it  upon  principlet 
The  case  of  Fmton  v.  Hughes  (/)  lays  down  a  broad  principle  that  weald 
exclude  this  bankrupt  as  a  party  $  viz:,  that  a  person  who  has  no  interest,  and 
is  a  mere  witness,  against  iHiom  there  could  be  no  relief,  ought  not  to  be  a 
party;  a  bankrupt  stands  in  that  situation,  a  competent  witness,  haTiiigno 
mterest,  against  whom,  therefore,  no  relief  can  be  had  at  the  hearing;  he  falls 
precisely  within  that  general  rule;  and  the  cases  of  exception,  stat^  by  the 
liord  Chancellor,  do  not  comprehend  him.  So,  in  the  case  of  Le  T^txier  v. 
Tlie  Margravmt  of  Antpaeh^  (m)  where  the  general  rale  is  laid  down,  die 
case  of  a  bankrupt  is  not  stated  as  constituting  an  exception ;  the  principle  is 
certainly  against  maki^  him  a  party ;  and  the  instance  of  exception  put  by  the 
Lord  Chancellor,  in  lirUon  v.  Hughes^  is  mentioned,  not  with  approbation, 
but.  as  standing  upon  authority  only,  having  been  introduced  by  Lord  Talbot, 
not  upon  a  very  satisfiictory  principle.  The  conclusion  is,  therefore,  that  the 
bankrapt  is  within  the  principle,  and  is  not  one  of  the  persons  included  in  the 
exceptions.  Therefore,  upon  principle,  and  the  direct  authority  of  the  Coot 
of  Exchequer,  opposed  by  no  decision,  this  bankrapt  ought  not  to  be  made  a 
party  even  for  the  purpose  of  discovery.  It  is  not,  however,  necessary  to 
decide  that  in  this  case,  and  merdy  stating  the  result  of  my  inquiries,  I  desirs 
not  to  be  understood  as  opposing  my  opinion,  though  formed  upon  a  considera- 
tion of  the  principle  and  authorities,  to  any  current  opinion  prevailing  as  to  the 
practice ;  this  bill  being  framed  with  the  view  of  considering  the  bankiupt  as 
having  such  an  interest  that  relief  may  be  had  against  him,  involvinfr  him  in 
the  chaiges  with  the  other  defendants,  and  praying  relief  generally  against  hin, 
considered  as  a  proper  party  against  whom  the  prayer  of  relief  ultimately  may 
r  *258  1  ^  ^stained,  *he  could  not  move  for  the  costs  as  a  defendant  against 
^  -^  whom  discovery  only  is  preyed,  and  no  decree  can  be  made.     It  is 

then,  perfecdy  clear,  that  relief  being  prayed  against  a  defendant,  who  can  be 
a  party  only  for  the  purpose  of  discovery,  he  may  demur  upon  that  ground  that 
relief  is  pnyed  against  this  bankrapt,  when  at  all  events  a  discovery  only  can 
be  sought  agamst  him ;  it  seems  to  me,  that  without  determining  the  general 
question,  this  demurrer  may  be  sustained.*' 

The  decision  of  Sir  'Iliomas  Plumer,  just  quoted,  still  leaves  it  doohtM 
whether  a  bankrapt  can  be  made  a  party  to  a  bill  against  his  assignees  for  the 
mere  purpose  of  discovery  and  injunction ;  but  there  is  no  doubt  that  if  he  is 
made  a  party  for  the  purpose  of  obtaining  relief  against  him,  he  may  demur  lo 
the  bill,  and  that  in  such  case  his  demurrer  will  protect  him  from  the  disooveiy 
as  well  as  the  relief;  where,  however,  fraud  or  collusion  is  diaiged  between  the 

(0  2  Yes.  Jan.  641.  {k)  In  Chan.  Trin.  1811. 

(i)  7  Yes.  387.  (m)  15  Ycf.  169. 
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baoknipi  and  his  assignees,  the  bankrupt  may  be  made  a  party,  and  he  cannot 
demnr,  although  relief  be  prayed  against  him.  Thus,  where  a  creditor  hav- 
mg  obtained  execution  against  the  effects  of  his  debtor,  filed  a  bill  against  the 
debtor,  against  whom  a  commission  of  bankrupt  had  issued,  and  the  persons 
dauning  as  assignees  under  the  commission,  charging  that  the  commission  was 
a  cantrivance  to  defeat  the  plaintiff's  execution,  and  that  the  debtor  having  by 
peimiflaion  of  the  plaintiff  possessed  part  of  the  goods  taken  in  execution  for 
the  purpose  of  sak^  and  instead  of  paying  the  produce  to  the  plaintiff  had  paid 
it  to  his  assignees,  a  demurrer  by  the  alleged  bankrupt,  because  he  had  no 
interest  and  might  be  examined  as  a  witness,  was  over-ruled,  (rt) 

Upon  the  same  principle,  where  a  man  had  been  fraudulentty  induced  by  the 
drawer  to  accept  bills  of  exchange  without  consideration,  and  the  drawer  after- 
wards indorsed  them  to  others,  upon  a  bill  filed  against  the  holder  and  drawer 
of  the  bill  of  exchange  for  a  delivery  up  of  the  bill,  and  an  injunction,  the 
drawer  pleaded  his  bankruptcy  Vhich  took  place  aAer  the  bill  filed,  in  bar  to 
Jhe  bill,  and  the  Vice  Chancellor  over-ruled  ttie  plea,  (o) 

*  Where  a  defendant  becomes  bankrupt  after  the  commencement  |-  ^. .  -^ 
of  the  suit,,  the  bankruptcy  is  no  abatement,  and  the  plaintiff  has  L  ^^^  -I 
his  choice  either  to  dismiss  the  bill  and  go  in  under  the  bankraptcy,  or  to  go  on 


with  the  suit,  making  the  assignees  parties  by  supplemental  bill.  {pS  It  seems, 
that  in  Xhox  v.  Broumi  {q)  Lord  Thurlow  permitted  the  plaintiff  to  dismiss 
his  own  bill  without  costs,  because  it  was  by  the  act  of  the  defendant  himself 
that  the  object  of  the  suit  was  gone.  In  a  subsequent  case,  however,  of  /?ti/A- 
trfjord  V.  MlUtfj  (r)  the  Court  of  Exchequer  refused  to  make  such  an  order 
without  costs,  and  in  Montdth  v.  Taylor^  {a)  where  a  motion  was  made  on 
behalf  of  the  defendant,  who  had  become  bankrupt,  to  dismiss  the  plaintiff's 
bill  with  costs,  for  want  of  prosecution,  Lord  Eldon,  although  he  at  first  enter- 
tained a  doubt  whether  he  could  make  such  an  order  with  costs,  afterwards 
envressed  an  opinion  against  the  plaintiff  upon  that  point,  upon  which  the  plain- 
lifi  submitted  to  give  the  usual  undertaking  to  speed  the  cause. 

After  what  has  been  said,  it  is  scareely  necessaiy  to  observe,  that  where  a 

a  who  is  a  defendant  to  a  suit  becomes  bankrupt,  or  takes  advantage  of  the 
vent  l)ebtor's  Act,  it  will  be  necessary  for  the  plaintiff,  if  he  proceeds  with 
the  soit,  to  bring  the  assignees  before  the  Court.by  a  supplemental  bill  i  and  it 
has  been  decided,  that  where  the  assignee  of  an  insolvent  has  been  already 
before  the  Court  as  a  defendant,  and  such  assignee  die  or  is  removed,  and  a 
new  assignee  is  appointed  in  his  stead,  the  suit  abates,  and  that  the  20th  sect 
of  the  7  Qeo»  4,*  c.  67,  applies  only  to  cases  where  the  assignee  is  plaintiff^ 
and  not  to  cases  where  he  is  a  defendant,  {t) 

As  a  similar  section  occurs  in  the  Bankrupt  Act,  6  Geo.  4,  c  10,  s.  7,  it  is 
presumed  that  a  similar  construction  would  be  put  upon  it  (u) 

Where  a  bill  has  been  filed  against  a  defendant  who  afterwards  p  m^ck  -i 
^becomes  bankrupt,  and  a  supplemental  bill  is  in  consequence  filed  ^  ^ 

against  bis  assignees,  the  evidence  taken  in  the  original  cause  previously  to  the 
bankruptcy  may  be  read  at  the  hearing  against  the  assignees  j  but  where  it 
mpipeamd  that  some  of  tne  witnesses  in  the  cause  had  been  examined  after  the 
eomniiasion  issued,  and  before  the  supplemental  cause  was  at  issue,-  the  Vice 


(II)  Kms  V.  Mtrtin,  3  Yes.  Jan.,  641 ;  dted,  iKNt)  R«d.  I3a. 
(o)  Msckworth  ▼.  Maraball,  Z  Sim.  868.      (p)  Monteith  ▼.  Taylor,  9  Yes.  615. 
Iqf)  S  Bra.  C.  C.  186.  (r)  %  Anit  468. 

(#5  Sunra. 

(f)  Bainfaridfe  ▼.  Blatr»  Yoangi^  E.  R.  389;  Mmidbamv.  Robinsoo,  1  liybie  &  Kecne, 
317  ;  wide  mnie,  p.  85. 
(»)   Vide  wUe,  p.  86. 
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Chauicenor  allowed  an  objection  to  reading  their  depoeitiona,  bat  over^mled  it 
60  far  as  it  extended  to  the  witnesses  who  had  been  previously  examined  {x) 

Where  a  mortgagor  had  taken  advantage  of  an  Insolvent  Act  and  the  pio- 
visional  assignee  was  made  a  party  to  ii  bin  to  foreclose,  and  he  put  in  answer 
claiming  no  interest  in  the  premises,  except  such  as  he  was  entided  to  as  pro- 
visional assignee,  it  was  hi4d  that  the  plamtiff  ought  to  pay  him  his  ooets  and 
add  them  to  his  debt,  (y)  In  a  previous  case,  however,  before  Sir  J.  Leach, 
M.  R.,  where  a  bill  or  roreclosure  had  been  filed  against  the  assignees  of  the 
mortgagor,  who  was  an  insolvent  debtor,  the  Master  of  the  Rolls  held  that  the 
assignees  wertf  not  entitled  to  Uieir  costs,  although  they  had  by  their  answer 
disclaimed  all  interest,  and  said  that  they  would  have  released  the  equity  of 
redemption  if  any  application  for  that  purpose  had  been  made  to  them.  (2) 


SECTION  X. 
Persona  Outlawed  and  AWmUed,  or  Convicted  of  Dreaaon  or  FeUmy. 

It  is  said  that  all  persons  disabled  by  law  to  institute  or  maintain  a  suit  may, 
notwithstanding,  be  made  defendants  in  a  Court  of  Law,  and  cannot  plead  their 
r  *256  1  ^^°  disabilities ;  (a)  and  *it  is  presumed  that  this  rule  would  also 
^  -^  be  adopted  in  Courts  of  Equity,  where  the  suit  seeks  to  establish  a 

pecuniary  demand  against  the  party;  where  however  the  proceeding  is  in  renu^ 
and  a  person  under  any  of  the  disabilities  alluded  to  is  interested  in  the  object 
of  the  suit,  then  it  would  seem  that  as  the  interest  of  the  party  is  entirely  vested 
in  the  Crown,  the  Attorney  General  would  he  the  proper  defendant,  {b)  Whe- 
ther in  such  case  the  party  himself  should  be  joined,  is  a  point  which  does  not 
appear  to  have  been  determined,  but  it  is  submitted  that  the  rule  before  laid  down, 
viz:  that  no  person  can  be  made  a  party  to  a  suit  against  whom  no  relief  can 
be  prayed,  will  apply  to  this  case  as  well  as  to  that  of  bankrupts  and  in8<4vents. 


SECTION  XL 

Paiq)era. 

Although  the  statute  11  Hen.  7,  c.  12,  before  referred  to,  as  that  under 
which  the  practice  of  admitting  parties  to  sue  in  forma  pauperis  originated, 
does  not  extend  to  defendants,  and  consequently  a  defendant  in  an  action  at  law 
is  never  allowed  to  defend  it  as  a  pauper;  (c)  yet  a  greater  degree  of  liberality 
is  practiced  in  Courts  of  Equity,  and  a  defendant  who  is  in  a  state  of  poverty, 


iS 


Hitdwos  ▼.  Congreve,  4  Sim.  430.  (y)  Woodward  v.  Haddon,  4  Sim.  60tt. 

CoUiiis  V.  Shirley,  1  Rum.  &  M.  688. 

(a)  Traatiae  on  8Ur  Chamber,  part  3,  aec.  6.  (3  Collect  Jurid.  140.)  It  ia  said  in  the 
above  Treatiae,  that  persona  attainted  of  treason  or  felony  are  excepted  out  of  this  rale ;  bat 
it  has  been  decided  in  many  caaes^  that  a  defendant  cannot  pleed  his  own  attainder  to  an 
action  broaght  agaust  him  for  debt  or  trespass.  Banyater  v.  Traasell,  Cro.  Eliz.  616; 
Coke*B  Entriea,  246,  vide  etiam.  Ward  and  PrestaU'a  Cases,  in  1  Leon.  339;  and  Yin.  Ab. 
Attainder,  [B.]  3. 

(6)  Vide  Balcb  ▼.  WastaU,  1  P.  Wms.  446;  Hay  ward  ▼.  Fiy,  ib.;  Rex  v.  Fowler, 
Bnnb,  38. 

(e)  1  Tidd.  88. 
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and  as  such  incapable  of  defendin|r  a  suit,  may*  as  well  as  a  plaintiff,  obtain  an 
order  to  defend  in  farmd  pauperis^  upon  making  the  same  affidavit  of  poverty 
as  that  required  to  be  made  by  a  plaintiff.  Indeed*  originally  the  right  of 
admisaion  in  forma  pauperis  appears  to  have  been  confined  to  defendants.  By 
Lord  Baeon*s  orders,  it  is  said,  <^that  any  man  shall  be  admitted  to  defend  in 
JrnnA  pauperis  upon  oath,  but  for  plaintiffs  they  are  ordinarily  to  be  referred  to 
the  Coart  of  Requests  or  to  the  provincial  counsels,  if  the  case  p  ^.^  -i 
arise  in  the  jurisdiction,  or  to  some  gentleman  in  the  country,  ^  ^ 

except  it  be  in  some  special  cases  of  commiseration  or  potency  of  the  adverse 
pwty."  (rf) 

To  entitle  a  party  to  defend  a  pauper,  he  must  make  the  same  affidavit  as  is 
required  from  a  plaintiff  applymg  to  sue  in  that  capacity ;  and  it  seems  that  if 
he  is  in  possession  of  the  property  in  dispute,  though  it  be  ever  so  small,  he 
cannot  be  admitted,  or  if  admitted,  he  may,  upon  the  fact  being  afterwards 
shown  to  the  Court,  be  dispaupered,  (e)  In  this  and  in  most  other  respects, 
the  rules  laid  down  with  regard  to  persons  suing  in  forma  panq^eris^  are  appli* 
cable  to  persons  defending  in  that  character ;  the  only  difference  being  in  the 
form  of  application  for  admission,  the  petition  for  which,  in  the  case  of  a  defend* 
ant,  is  much  shorter  than  in  the  case  of  a  plaintiff,  and  is  not  required  to  con- 
tain any  statement  of  the  case.  Nor  is  it  necessary,  in  the  case  of  a  defendant, 
that  the  petition  should  be  aooompanied  by  any  certificate  of  counsel.  (/) 


SECTION  xn. 

Of  Persons  out  of  the  Jurisdiction  of  the  Court. 

Whbke  a  suit  affects  the  rights  of  persons  out  of  the  jurisdiction,  the  Court 
in  some  cases,  where  there  are  other  parties  concerned,  proceed  against 
those  other  parties,  and  if  the  absent  persons  are  merely  passive  objects  of  the 
indgment  of  the  Court,  or  their  rights  are  incidental  to  those  of  the  parties 
before  the  Court,  a  complete  determination  may  be  obtained  without  them,  (a) 
Thus  in  Attorney  General  at  the  relation  of  the  University  of  Glasgow  v. 
AeHoI  College^  (6)  which  was  an  information  filed,  impeaching  a  decree  made 
in  1699,  on  a  former  information  by  the  Attorney  General  against  the  trustees  of 
a  testator,  his  heirs-at-law  and  others,  to  establish  a  will  and  a  charity  created 
by  it,  alleging  that  the  decree  was  contrary  to  the  will,  and  that  the  University 
of  Glasgow  had  not  been  made  a  party  to  the  suit ;  Lord  Hardwicke  ovenuled 
*the  latter  objection,  as  the  University  of  Glasgow  was  a  corpora-  r-  ^^050  -1 
tion  oat  of  the  reach  of  the  process  of  the  Court,  which  circum-  ^  -^ 

stance  warranted  the  proceedings  without  making  that  body  party  to  the  suit(c) 

And  so  where  a  bill  was  filed  for  the  recovery  of  a  joint  debt  against  one  of 
two  partners,  the  other  being  out  of  the  kingdom,  the  question  before  the  Court 
was;,  whether  the  defendant  should  pay  the  whole  or  only  a  moiety  of  the  debt, 
and  Lord  Hardwicke  was  of  opinion  that  he  ought  to  pay  the  whole,  (d)  Upon 
the  same  principle  a  bill  may  be  brought  against  one  factor  without  his  com- 
panioo,  if  such  companion  be  beyond  sea;  (e)  and  where  there  were  two  ezecu- 
lora,  one  of  whom  was  beyond  sea,  and  a  bill  was  filed  by  a  residuary  lega- 

{d)  Betmei's  Ord.  45. 

(e)  Bpeooer  ▼.  Brjaat,  11  Yes.  49 ;  vide  etiam^  Prtc.  lUff*  8S1. 

(h  8  Hirr.  390.  (a)  Loid  Red.  36. 

(6)  Dec  11,  1744.  (e)  Lord  Red.  85»  n.  (g). 

(^  Dtfueat  V.  WtltMi»  %  Atk.  610.  (e)  Coirahd  v.  Celjr,  fno.  Ch.  88. 
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lee  agatinst  the  other  to  have  an  account  of  his  own  receipts  and  payments,  ihe 
Court,  upon  an  objection  being  taken  at  the  hearing,  on  the  ground  of  die 
absence  of  the  co-executorn  allowed  the  cause  to  go  on.  (f) 

In  bills  of  interpleader^  also^  a  plaintiff  may  proceed  witn  his  suit  and  obtain 
an  injunction  against  a  party  resident  in  this  country,  although  the  other  parties 
claiming  the  property  are  out  of  the  jurisdiction,  {g)  In  such  cases,  however, 
the  plaintiff  is  bound  to  use  prompt  diligence  to  get  the  parties  who  are  absent 
to  come  in  and  interplead  with  those  wTio  are  present  If,  howeren  he  does 
not  succeed  in  doing  so  within  a  reasonable  time,  the  consequence  is,  that  the 
party  within  the  jurisdiction  must  have  that  which  is  represented  to  be  the 
subject  of  cx>mpetition,  and  the  plaintiff  must  be  indemnified  against  any  pn>- 
ceeding  being  ailerwards  taken  on  the  part  of  those  who  are  out  of  the  juris* 
diction.  **  For  this  purpose,  if  the  plaintiff  can  show  that  he  has  used  all  due 
diligence  to  bring  persons  out  of  the  jurisdiction  to  contend  with  those  who  are 
within  it,  and  they  will  not  come,  the  Court  upon  that  default,  and  their  so 
abstaining  from  ffiving  him  an  opportunity  of  relieving  himself,  wovld,  if  they 
aflerwarcU  came  here  and  brought  an  action,  order  service  on  their  attorney  to 
r  *25d  1  ^  ^^^  service,  and  injoin  *that  action  for  ever,  not  permitting 
L  -^  those  who  refused  the  plaintiff  that  justice,  to  commit  that  injustice 

against  him.'*  (A) 

Upon  the  same  ground  it  has  been  determined,  that  where  a  party  to  a  billof 
interpleader  who  has  been  served^  will  not  appear,  and  stands  out  all  the  pro- 
cess of  contempt,  the  bill  may  be  taken  pro  confeaso  against  him,  and  he  will  be 
decreed  to  interplead  with  the  other  defendants.  (t\ 

Where,  however,  the  person  who  is  out  of  tne  jurisdiction  is  one  whose 
interests  are  principally  affected  by  the  bill,  the  Court  cannot  proceed  in  his 
absence,  even  though  the  parties,  having  the  legal  estate,  are  before  the  Court; 
thus  where  a  judgment-creditor,  who  had  sued  out  an  degit  upon  his  judgment, 
filed  a  bill  for  equitable  execution  against  real  estates,  which  were  veeted  in 
trustees  upon  certain  trusts,  the  Court  would  not  proceed  with  the  cause,  becaose 
the  equitable  tenant  for  life,  subject  to  the  trusts,  was  abroad.  (J)  Upon  the 
same  principle  it  has  been  held,  that  bail  cannot  maintain  an  injunction  against 
a  creditor,  who  has  recovered  a  verdict,  where  the  principal  debtor  is  out  of  the 
jurisdicton.  {k) 

In  a  recent  case,  where  a  contract  for  the  sale  of  an  estate  in  the  West  Indies, 
had  been  entered  into  by  a  person  who  resided  there,  and  had  got  into  posses- 
sion without  paying  the  purchase-money,  and  a  suit  was  instituted  in  this  coun- 
try by  the  vendor  against  the  consignees  appointed  by  the  purchaser,  Loid 
Lyndhurat,  C,  refused  to  entertain  a  motion  for  a  receiver  of  the  proceeds  of 
the  consignments,  on  the  ground  that  the  purchaser,  who  was  the  principal 
defendant,  was  abroad,  and  had  never  been  served  with  a  subpcgruu  (I)  Upon 
the  same  ground  the  Vice  Chancellor,  Sir  J.  Leach,  in  Coward  v.  Chaawickj  (m) 
refused  a  motion  by  a  second  mortgagee  for  the  appointment  of  a  receiver  where 
the  mortgagor  was  out  of  the  jurisdiction,  (n) 

(/)  Ibid. 

teO  StevenMMI  ▼.  Anderson,  2  Vei.  dc  B.  407. 

(A)  Per  Lord  Eldon,  8  Y.  dc  B.  412,  tfide  ttiam,  Martinias  v.  Holmath,  lb.  41S,  n ; 
Cooper,  245,  8.  C. 

(t)  Fairbrother  ▼.  Pnttent,  Dan.  Exc.  Rep.  64,  and  the  decree,  ib.  69,  n.  (e). 

(J)  Browne  ▼.  Blount,  2  Ruse,  db  M.  83.     {k)  Roveray  ▼.  Grayaoo,  3  Swan,  145,  o. 

(I)  Stratton  ▼.  Daridaoo,  1  Raas.  6l  M.  484. 

(m)  2  Rum.  150,  n. 

(n)  By  recent  atatutee  great  ftdlitiea  have  been  given  to  the  carrjing  on  antta  againaC 
partiea  out  of  the  joriadictioo,  hj  aathorizing  the  aunrioe  ottubpanatf  and  other  proceedings 
upon  them.     Vide  jmm^,  277,  d  icq. 
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*With  respeety  however,  to  the  appointment  of  a  leoeiTer,  in  the  ^    ^^^    -^ 

Bonoe  of  the  mortgagor,  the  practice  has  undergone  considerable  ^  -^ 

alteration  in  consequence  of  the  decision  of  Lord  Eldon,  in  TanJUld  v.  Irtmu;  (o) 
in  thai  ease  an  application  for  a  receiver  had  been  made  to  the  Vice  Chancellor, 
8ir  J.  Leach,  by  the  grantee  of  an  annuity,  which  was  secured  by  an  equitable 
ehaige  upon  an  estate,  though  the  grantor  had  gone  abroad  and  had  not  appeared 
to  tte  sntt,  and  tlie  application  was  nflTased  on  the  ground  tbat  the  Court  had 
not  jarisdiction  to  deprive  a  man,  who  was  not  present,  of  the  possession  of  his* 
estate :  but  upon  the  motion  being  renewed  before  Lord  Eldon,  he  made  the 
Older  for  a  receiver,  but  guarding  it,  however,  in  such  a  way  as  not  to  prevent 
any  person  having  a  better  title  to  the  possession  of  the  estate^  from  oustins;  him 
if  they  pleased.  His  Lordship  observed,  that  he  did  not  see  why  the  rights  of 
the  equitable  mortgagee  were  to  be  taken  away,  by  the  circumstances  that  the 
mortgagor  had  not  entered  an  appearance,  and  could  not  he  compelled  to  'do  so. 
The  lights  of  a  second  mortgagee  might  be  delayed  to  all  eternity,  if  the  resi- 
dence of  the  mortgagor  out  of  the  jurikliction  were  to  have  the  effect  which  the 
Yice  Chancellor  had  given  it.  (/?) 

It  is  osoal,  in  cases  where  any  of  the  persons  who,  if  resident  in  this  country, 
would  be  necessary  parties  to  a  suit  are  abroad,  to  make  such  persons  defend- 
ants to  the  bill,  chai^ng  the  fact  of  their  being  abroad,  and  praying  that  they 
nay  be  served  with  process  when  they  come  within  the  jurisdiction  :  {q\  and 
although  it  appears  to  have  been,  at  one  time,  considered  that  the  omission  of 
their  names  ra  the  prayer  of  process  would  not  render  the  record  defective,  (r) 
it  has  recently  be6n  determined  that  it  is  necessary  to  pray  process  against  them, 
aod  that  a  bill  which  omits  to  do  so  is  liable  to  demurrer,  (a) 

Where  a  necessary  party  is  chaived  in  the  bill  to  be  out  of  the  jurisdiction  of 
the  Coorty  it  will  be  requisite  that  Uie  fact  should  be  either  admitted  or  provGd 
at  the  hearing }  and  it  is  to  be  observed,  that  where  some  of  the  parties  to  the 
suit  are  abroao,  and  others  are  infants,  the  fact  of  their  bein|[  abroad  p  ^51  -1 
*iiuist  be  proved,  and  the  Court  will  not  act  up<Hi  an  admission  of  ^  -* 

anefa  a  fact  on  the  part  of  the  infant  defendants.  ($) 

Where  a  par^  allqjned  in  the  bill  to  be  out  ot  the  jurisdiction  of  the  Coart, 
safaaeqoently  becomes  amenable  to  it,  he  may,  if  process  has  been  prayed  against 
him,  be  served  with  such  process.  If  process  has  not  been  prayed  against  hirn^ 
the  bill  most  be  amended  for  the  purpose  of  pra3ring  it,  if  the  state  of  the  pio- 
oeedtoga  will  admit  of  such  amendment,  if  they  will  not,  a  supplemental  biH 
most  he  filed  against  him.  {f\  In  Capd  v.  Buikr,  where  a  piurty  who  was 
named  as  a  defendant,  but  had  never  been  served  with  a  MtsbpcmOf  appeared  by 
eoBDeel  at  the  hearing,  and  consented  to  be  bound  by  the  decree,  the  defect 
wamg  fipom  his  not  having  been  served  or  answered  was  held  to  be  cured,  {u) 

In  eoma  cases,  where  a  defendant  has  been  abroad  during  the  proceedings  in 
a  canse,  he  has  been  allowed  to  come  in  after  a  decree  has  been  pronounced, 
and  to  have  the  benefit  of  it  without  the  process  of  filing  a  supplemental  bill  | 
ihoB,  io  Baniiter  v.  ^oy,  (w)  after  a  decree  pronounced  establishing  a  will, 
and  directing  the  necessary  accounts,  some  of  the  residuary  legatees,  having 
been  abroad,  applied  to  have  the  benefit  of  the  decree,  submitting  to  be  bound 


i! 


r«)  %Ram.  149. 

Ip}  Vide  the  older  oiade  in  this  case^  2  Rom.  158. 
ig)  Lord  Bod.  134. 
(r)  Haddock  ▼.  Thomlinion,  8  8.  dc  8.  810. 
(•)  Tojior  ▼.  FiriMT,  Roll%  Sittiogs  after  HU.  T.  1835,  M8. 

(•)  WUkioooo  ▼.  Bed,  4  Mod.  408.     Ac  to  what  will  be  loffieient  primA  facie  evidence, 
diot  a  deinideiit  io  oat  of  the  juriediction,  vide  Johneon  v.  Comptoo,  4  Sim.  46. 
(I)  Lord  Red.  134.  (t»)  8  8.  d&  8.  467. 

(10)  8  Dick.  687. 
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by  it,  and  an  order  was  made,  (they  submitting  to  the  decree)  that  they  should 
be  at  liberty  to  enter  their  appearance  by  their  clerks  in  Conrt,  and  that  they 
should  have  the  like  benefit  of  the  decree  as  if  they  had  put  in  an  answer,  and 
had  appeared  at  the  hearing  of  the  cause,  A  similar  order  was  made  by  Lord 
Lyndhiirst,  C,  after  a  cause  had  been  heard  upon  further  directions,  (x) 

It  is  to  be  observed,  that  where  a  defendant  is  sGited  to  be  abroad,  and  pio- 
cess  is  prayed  against  him  when  he  shall  come  within  the  jurisdiction  of  ihB 
Court,  he  is  in  substance  not  a  party  to  the  suit,  (at  least  till:  he  has  been  served 
with  process*)  and  therefore,  under  such  circumstanc-es,  where  one  of  the 
defendants  was  abroad,  and  had  not  put  in  an  answe/,  but  all  the  other  defend* 
r  *2a2  1  ^"^  ^^^  answered,  it  was  held  that  an  order  *to  amend,  obtained 
L  -I  after  the  expiration  of  six  weeks  from  the  time  when  the  answer  of 

the  last  of  the  defendants  who  had  answered  was  put  in,  was  irregular,  accord- 
ing to  the  13th  of  the  Orders  of  the  dd  April,  1828,  and  could  not  be  supported, 
on  the  ground  that  the  defendant  who  was  abroad  had  not  yet  put  in  his 
answer,  {y) 

It  appears  to  have  been  formerly  considered,  that  service  of  a  ntbpcena  abroad 
was  good  service,  and  that  the  defendant  might  afterwards  be  attached  upon  it 
when  he  came  to  this  country ;  {z)  and  the  cases  usnally  referred  to  in  b<K^  of 
practice,  in  support  of  this  proposition,  are  Scott  v.  Hough,  (a)  and  Shaw  v. 
Lindsay^  (b)  It  has  since,  nowever,  been  established,  that  those  cases  are  of 
no  authority,  as  it  has  been  found  that  in  the  case  of  Bourke  v.  Maedonald^  (f) 
upon  the  authority  of  which  Lord  Thurlow  appears  to  have  acted  in  Scott  v. 
Jaough,  above  referred  to,  no  order  was  made ;  and  that  in  Shaw  v.  lAnAsaa^ 
the  order  was  finally  refused  by  Lord  Eldon.  Upon  this  ground,  in  Fermm&z 
v«  Catbtxi,  {d)  the  Vice  Chancellor,  Sir  L.  Shadwell,  dischaiged  an  order  for 
an  attachment,  which  had  been  obtained  against  a  defendant  who  had  not 
appeared  to  a  subposna  served  in  Guernsey,  as  irregular.  In  a  previous  case,  {e\ 
his  Honor  had  granted  an  attachment  for  non-appearance  to  a  gubpcena  served 
abroad ;  but  it  was  upon  the  ground  that,  in  the  course  of  correspondenee 
between  the  solicitors,  the  defendant's  solicitor  had  acknowledged  the  service 
of  the  iubpcena.  It  is  to  be  observed  that  now,  by  the  statute  2  WilL  4,  e.  33, 
extended  by  4  &  6  Will.  4«  c.  83,  process  may,  in  certain  cases,  be  served 
with  effect  upon  parties  resident  out  of  the  jurisdiction.  If) 

But  independently  of  these  statutes,  courts  of  equity  nave  in  some  cases  the 
power  of  enforcing  obedience  to  their  process,  by  defendants  who  are  out  of 
their  jurisdiction,  by  restraining  the  assertion  of  their  legal  rights  in  a  manner 
prejudicial  to  the  plaintifis,  until  they  have  rendered  themselves  amenable  to 
r  *263  1  ^^  jurisdiction.  This  power  is  chiefly  exerted  where  actions  at 
^  J  law  are  *bnraght  by  persons  resident  abroad  to  enforce  demands 

against  a  party,  which,  although  they  have,  strictly  speaking,  a  legal  right  to 
make,  it  is  against  the  principles  of  equity  to  permit.  In  su<m  cases,  the  Court 
will  interfere  by  injunction  served  upon  the  attorney  employed  in  this  country 
to  conduct  the  proceedinss  at  law,  to  restrain  the  further  prosecution  of  siidi 
prooeedings  until  his  employer  has  submitted  himself  to  the  jurisdiction,  {g) 

In  order  to  accomplish  this  purpose,  it  is  necessary,  in  the  first  instance,  to 
obtain  an  order,  directing  that  service  of  the  tubpoma  upon  the  attorney 

(x)  White  ▼.  Han,  1  Run.  dc  M.  332. 
(y)  King  of  Spain  ▼.  HuUett,  8  Sim.  839. 
[z)  1  Newl.  66. 

a)  4  Bro.  C.  C.  218.  (b)  18  Yes.  496. 

[c)  2  Dick.  587.  .  (cH  2  Sim.  644. 

[e)  Nichol  ▼.  Gwyn,  1  Sim.  389.  (/)   Vide  post,  p.  277  d  ieq. 

(g)  Per  Lord  Thurlow^  Andenon  ▼.  Lewii,  8  Bro.  429. 
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employed  in  the  cause  at  kw  shall  be  deemed  good  service.  The  application 
for  this  order  in  the  Court  of  Chancery, .  must  be  supported  by  an  affidavit, 
Terifying  the  facts  in  the  bill,  usually  denominated  an  affidavit  of  merits.  In 
the  Court  of  Exchequer,  the  affidavit  of  merits  is  made  on  the  motion  for 
the  injunction ;  and  such  was  held  to  be  the  practice  of  the  Court  of  Chancery 
by  Lord  Thurlow,  in  Burke  v.  Vickars :  (h)  in  a  previous  case,  (t)  however, 
his  lordship  had  been  of  a  different  opinion,  and  his  first  determination  has 
been  subsequently  followed,  (j) 

It  seems  that  the  affidavit  in  this  case  must  be  made  by  the  plaintiff  in  equity 
himself,  and  that  unless  the  solicitor  has  personal  knowledge  of  the  merits  of  the 
caase,  his  affidavit  will  not  be  sufficient  (k)  It  has  also  been  decided,  that  in 
Chaooery  it  is  not  necessary  that  the  affidavit  should  state  a  previous  refusal  by 
the  aUomey  to  accept  a  subpcena.  (/) 

The  practice  in  the  Court  of  Exchequer  as  stated  by  Mr.  Fowler  (m) 
requires  the  attorney  of  the  defendant  at  law  to  apply  to  the  plaintiff's  attorney 
to  know  if  he  will  accept  of  a  subpama  to  appear,  and  that  the  BubpoBna  shall 
be  formally  tendered  to  him.  (n)  If  he  refuse  to  accept  it,  an  affidavit  is  made 
of  such  application  and  refusal,  and  the  Court  will,  upon  motion,  make  aA 
Older  for  service  of  the  subpoena  upon  the  ^attorney  to  be  good  ^  ^xypuL  n 
service.     In  support  of  this  motion  in  the  Exchequer  no  affidavit  ^  -J 

of  merits  is  required ;  (o)  and  if  the  attorney,  upon  being  served  pursuant  to 
the  order,  neglect  to  enter  an  appearance  upon  the  expiration  of  the  return- of 
the  subpcmoj  an  attachment  must  be  issued,  and  a  motion  may  then  be  made 
for  an  injunction,  which  must  be  supported  by  an  affidavit  of  the  merits  of  the 
bUL  And  so  if  the  attorney  appears,  but  does  not  answer,  when  the  time  for 
answering  is  expired,  an  attachment  pro  forma  is  made  out,  and,  upon  pro- 
ducing this  to  the  Court,  and  reading  an  affidavit  verifying  the  facts  stated  by 
the  bill,  the  Court,  if  satisfied  with  the  merits  of  the  case,  will  grant  an  injunc- 
tion till  answer  or  further  order,  {p^ 

A  motion  for  substituted  service  is  generally  made  without  notice  ;  in  tlA  fol- 
lowing case,  however,  the  Court  of  Exchequer  held  that  notice  was  necessary* 
An  agent  had  effected  a  policy  for  his  principal,  who  resided  in  Sp&in,  and 
afierwards  brought  an  action  in  his  own  name  only  against  the  underwriters  and 
ethera,  who  fil«l  a  bill  for  an  injunction  against  both  the  principal  and  agent ; 
the  agent  appeared  and  answered  and  in  eight  days  the  usual  affidavit  of  merits 
was  sworn,  and  a  motion  was  made  for  an  injunction  against  the  principal,  the 
eoonsel  for  the  agent,  however,  objected  to  the  motion  for  want  of  notice,  and 
the  Court  held,  that  though  in  ordinary  cases  notice  is  not  necessary,  yet  that 
h  was  so  in  the  present  case,  the  action  haring  been  brought  in  the  name  of  the 
agent  only,  (g) 

The  Coon,  it  is  said,  does  not  expeet  a  plaintiff  to  verify  all  the  allegations 
in  his  bin  with  the  same  precision  that  is  reK)uired  in  an  answer ;  it  will  be  suf- 
if  he  substantiate  the  general  heads  of  equity,  which  will  entitle  him  to 

injanction ;  (r)  but  a  material  variance  between  the  bill  and  the  affidavit 
would  be  fatal.     Thus  where  the  bill  stated  that  bills  of  exchange,  which  were 

(A)  8  Bro.  C.  C.  24.  (t)  Delancy  ▼.  Wallia,  ib.  13. 

(y)  Stephen  ▼.  CInl,  4  Yes.  859;  Fallarton  v.  Wallace,  ib.  860,  n.;  Andenon  ▼.  Dar- 
ety,  18  Ves.  447;  White  v.  Klevera,  ib.  471 ;  Kenwortby  ▼.  Aocunor,  3  Mad.  660 ;  Bail- 
fie  V.  Larkena,  cited  ib. 

(k)  Kenwortby  ▼.  Accunor,  ubi  8up.  (!)  French  ▼.  Roe,  13  Ves.  593. 

(m)   1  P<m1.  Ex.  Pr.  238. 

(it)  East  India  Company  ▼.  Collins^  6  Price,  404. 

(o)  GilUaftT.  Wright,  Fowl.  Ex.  Pr.  126.     (p)  1  Fowl.  Ex.  Pr.  228,  et  itq. 

(^)  Crew  ▼.  Mertin,  1  Fowl.  Ex.  Pr.  225.    (r)  Nanee  ▼.  JafiraT,  ib.  226. 
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the  subject  of  the  action,  were  lent  for  the  defendants  accommodation,  whernts 
r  *2A5  1  ^^  affidavit  stated  that  they  were  given  to  the  defendant  tu  pay  tbe 
L  -J  balance  of  *his  account  to  the  plaintiffs,  which  they  afterwards 

found  to  be  erroneous.  (/) 

In  one  case,  however,  an  affidavit  of  merits  was  dispensed  with  entirely. 
An  agent  had  effected  a  policy  for  his  principal  who  resided  abroad,  and  a  bill 
was  filed  to  restrain  proceedings  in  an  action  brought  upon  it ;  to  which  the 
agent  put  in  his  answer,  admitting  the  material  (acts  of  the  bill.  An  injunction 
was  moved  for  upon  these  admissions,  until  the  answer  of  the  other  defendant 
should  come  in,  and  an  objection  was  made,  that  there  ought  to  have  been  aa 
affidavit ;  the  Court,  however,  overruled  it,  and  granted  an  injunction,  consider- 
ing the  admissions  equivalent  to  an  affidavit,  (u) 

A  motion  of  this  description  was  refused  by  the  Court  of  Exchequer,  in  a 
case  where  costs  had  been  taxed  upon  a  judgment  at  law  as  in  case  of  a  non- 
suit, but  not  paid,  upon  which  inquiry  was  made  of  the  plaintiff^s  alloiney 
where  the  plaintiff  resided,  that  the  costs  might  be  paid  ;  but  the  attorney  not 
only  refused  to  satisfy  the  inquiry,  but  threatened  to  bring  a  fresh  action.  The 
Court,  upon  a  motion  for  substituted  service  being  made,  said  it  differed  froB 
ilie  ordinary  case,  as  there  was  no  action,  either  commenced  or  dependii^; 
and  that  as  to  the  threat  used  by  the  plaintiff's  attorney,  it  could  not  upon  that 
circumstance  alone  grant  the  motion,  (a?)  The  Court  of  Exchequer  have  also 
refused  to  make  an  order  for  substituted  service  where  no  dechiratioii  has  been 
delivered,  (y) 

It  has  been  determined,  in  a  late  case  before  the  Vice  Chancellor,  that  wbece 
the  assignee  of  a  bond  brings  an  action  upon  the  bond  in  the  name  of  the 
assignor  (the  obligee)  who  is  abroad,  and  the  obligor  institutes  a  suit  in  equity, 
for  the  purpose  of  restraining  such  action,  making  the  assignee  and  his  asmgnor 
a  party,  the  Court  will  make  an  order  that  service  on  the  attorney  in  the  aetkNi 
shall  be  good  service  on  obligee.  Consequently  if  he  does  not  appear  and 
answer  the  bill  within  the  usual  time,  an  injunction  will  be  issued  against  him, 
to  restrain  the  action  until  appearance  and  answer,  (z)  In  Montagu  ▼•  JSfl^(a) 
r  *266  1  ^^^  Lyndhurst,  C,  expressed  a  *doubt  whether,  notwitfastuid- 
^  -^  ing  an  injunction  of  this  nature  against  the  assignor,  the  assignee 

might  not  have  continued  the  action ;  but,  with  great  deference  to  so  great  an 
authority,  it  is  submitted  that  he  could  not,  because  the  common  injunction  is 
not  only  directed  to  the  party  himself^  but  to  his  counsellors,  attoniev^  solici- 
tors and  agenu,  and  every  of  them;  and  it  is  to  be  recollected  that  all  aaalgn- 
m^its  of  a  choae  in  action^  in  order  to  be  effective  at  law,  are  accompanied  by 
an  appointment  of  the  assignee  to  be  the  attorney  of  the  assignor,  dec. 

The  practice  of  ordering  substituted  service  of  process  to  be  good  senriee, 
where  a  defendant  was  abroad,  appears  formerly  to  have  been  permitted  to  a 
much  greater  extent  than  at  present.  Thus,  in  Hales  v.  SiUton^  (6)  wheie 
defendants,  who  were  executors  living  abroad,  had  given  a  letter  of  attorney  lo 
a  person  to  prove  a  will,  service  on  that  person  was  held  to  be  good  ;  and  m 
Carter  v.  De  Brune^  (c)  service  of  a  subpoena  on  a  person  who  transacted  mat- 
ters under  a  letter  of  attorney  from  the  defendant,  was  deemed  good  service,  (d) 
The  authority  of  these  cases,  however,  was  disputed  by  Lora  Redesdale,  in 


i 


t)  Nuoet  ▼.  Jaffniy,  I  Fowl.  Ex.  Pr.  336;  Wattleworth  ▼.  Pitcher,  %  Prioob  189. 

u)  Royal  Exchange  loauranoe  Co.  v.  Waid,  1  Fowl.  Ex.  Pr.  235. 
(ps)  Cecil  V.  Reilly,  ib.  336.  (y)  Angeratein  v.  Wentworth,  ib.  328. 

{z)  Lord  Poitarliogton  ▼.  Graham,  6  Sim.  416. 
(a)  4  Run.  138.  (6)  1  Dick.  36. 

(<r)  Ibid.  39.  ((Q   Vide  etiam^  Ajion.  1  P.  Wms.  6». 
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Smith  y.  7%e  Bibemian  Mine  Compamj^  {t)  who  refused  a  motion  for  an  order 
that  service  upon  a  person  acting  unJer  a  power  of  attorney  for  a  defendant 
riiouid  be  good  service  ^  obserring,  that  although  Mr.  Dickens  was  a  very  atten- 
tire  and  diligent  r^istrar,  yet  his  notes  were  very  loose,  and  not  considered  as 
of  very  h^h  authority,  unless  supported  by  the  register  books«  Upon  that 
occasion,  Lord  Redesdale  referred  to  a  cause  aigued  l>efore  Lord  ■  l*hurlow, 
oiider  these  circumstances.  In  a  mortgage  a  covenant  was  inserted,  that  if  the 
mortgagee  should  be  desirous  of  filing  a  bill  of  foreclosure  aAer  a  certain  time« 
service  of  a  suBpoma  on  a  person  there  named  should  be  good  service  $  and  on 
that  grrand  an  application  was  made  to  Lord  Thurlow  to  substitute  service,  the 
mortgagee  having  gone  to  the  East  Indies :  but  the  answer  of  Lord  Thurlow 
was,  *«  I  can  no  more  try  the  fact  whetlier  there  is  such  a  covenant,  without 
having  the  party  before  me,  than  I  can  decide  any  other  facts  without  having 
the  party  before  me."  (/)  *In  another  case  before  Lord  Thur-  ^  ^g^  -i 
few,  (g)  his  Lordship  said,  that,  for  the  purpose  of  sn  injunction  *-  -I 

hiO,  service  upon  the  attorney  at  law  has  been  held  good  service,  but  in  no  other 
ease.  In  that  case  there  were  a  cause  and  cross  cause,  and  the  plaintiffs  in  the 
ongirnd  bill  being  many,  and  several  of  them  out  of  the  jurisdiction,  and  others 
■ot  to  be  found,  a  motion  was  made  that  service  on  their  clerk  in  court  should 
be  flood  service,  which  was  refused.  A  motion  of  the  same  nature  was  made, 
in  iand  v.  7%e  Duke  of  Newcastle^  (A)  and  Lord  Thurlow,  after  consulting 
the  retistrar,  said  it  could  not  be  done  even  in  a  cross  cause,  or  upon  a  supple- 
mental bill,  for  they  are  distinct  suits,  in  which  the  attorney  or  clerk  in  court 
have  no  authority  to  appear;  and  the  Court  will  not  bring  a  party  into  con- 
tempt for  non-appearance,  when  for  waiiC  of  privity  he  may  know  nothing  of 
the  Older  to  appear,  (t) 

But  although  the  court  will  not,  where  there  are  a  cause  and  cross  cause, 
Older  a  tubpixna  in  the  cross  cause  to  be  served  upon  the  clerk  in  court  of  the 
pjaintiA  in  the  original  cause,  yet  it  will  suspend  the  proceedings  in  the  ori- 
ginal cause  till  the  plaintiffs  have  answered  the  cross  bUl.  (k) 

The  rule  laid  down  by  Lord  Thuriow,  in  Anderson  v.  Lewisy  (/)  via :  that* 
accept  in  the  case  of  an  injunction  bill,  the  Court  will  not  compel  the  appear- 
•Bce  of  a  party  abroad,  by  service  upon  a  person  whom  he  has  not  appointed 
to  ^pear  for  him,  extended  formeriy  to  cases  of  amended  bills ;  in  which  cases 
it  has  been  determined  that  the  Court  will  not  order  service  upon  the  defendant's 
deifc  in  court  in  the  original  suit,  of  a  attbpcena  to  appear  and  answer  the 
9mmdtd  bilU  to  be  good  service  upon  the  defendant,  because  an  amended  bill 
ii%bt  be  altogether  a  new  suit,  in  which  it  would  be  very  improper  to  force  an 
sttomey  upon  another  without  his  consent  (m)  In  Oiidenechi  v.  Chamock^  (n) 
however,  an  order  that  service  upon  the  clerk  in  court  of  a  tubpcena  to  answer 
as  amended  bill  should  be  good  service,  appears  to  have  been  *made,  r-  ^aq  n 
bat  it  was  under  very  peculiar  circumstances ;  one  of  which  was,  *-  -^ 

Ihst  the  defendant,  although  not  served  with  a  tubpana^  had  already  appeared 
upon  two  motions  in  the  cause.  Now,  however,  by  the  20th  order  of  the  3d 
April,  1838,  (o)  a  tubpcena  to  answer  an  amended  bill  in  the  Court  of  Chan- 
ctty,  may  be  served  on  the  defendant's  clerk  in  court  in  the  original  suit 

U)  1  8eh.  &  Lef.  S88. 

(/)  Thin,  In  all  probability,  was  the  case  of  Willinga  ▼.  Loman,  rsporlod  in  Hind's 
Fiaclin.  90. 


(g)  Andonon  ▼.  Lewis,  8  Bro.  C.  C.  429.     (A)  3  Bro.  C.  C.  386. 
(0  nnd.  Ed.  Belt,  fiom  Lord  Colebeatw'i  M88. 


{k)  Andenon  v.  Lewii,  ubi  nip.g  Msfoa  v.  Gardiner,  4  Bro.  C.  C.  478 ;  Watertoa  v. 
Cnft,  6  8im.  50S. 
(0  Supra,  (m)  Roberts  ▼.  Wonriey,  %  Cox,  389. 

(«}  6  Yes.  171.  (o)  3  Rum.  App.  11. 
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The  rale  that  a  party  out  df  the  jnrUidictton  cannot  be  made  amenable  hj 
means  of  substituted  servicef  except  in  cases  of  injunction,  applies  to  cases  of 
revivor  $  and  therefore,  where  a  defendant  had  appeared  to  an  original  bilL  and 
afterwards  the  plaintiff  died,  and  a  bill  of  revivor  was  filed  by  his  representa- 
tives against  the  same  defendant,  who  was  not  to  be  found,  a  iiiotion,  that  ser- 
vice  upon  his  clerk  in  court  in  the  original  cause  might  be  deemed  good  service, 
was  refused  by  Lord  Thurlow,  who  said  that  the  plaintiff  must  proceed  under 
the  5  Geo.  2,  c  25,  for  taking  the  bill  pro  canfuno,  {p) 

Although  it  is  in  general  true  that,  except  in  injunction  cases,  tiie  Court  will 
not  order  substituted  service  to  be  good  service  upon  defendants  who  are  oat  of 
the  jurisdiction,  yet  it  seems  that,  m  cases  where  the  party  out  of  the  jurisdic- 
tion has  appointed  another  to  act  as  his  agent  in  respect  of  the  property  whidi 
is  the  subject  matter  of  the  suit,  and  such  agent  has  been  made  a  party  to  the 
suit,  for  the  purpose  of  serving  him  with  an  injunction  to  restrain  his  dealing 
with  such  property,  the  Court  has  permitted  service  of  the  subpoena  upon  itte 
agent,  to  be  considered  good  service  upon  his  employer.     This  seems  to  have 
been  the  principle  acted  upon  in  the  case  of  Hyde  v.  Ibrsier^  (q)  which, 
although  it  is  one  of  those  cases  in  Mr.  Dickens'  reports  which  are  the  subject 
of  Lora  Redesdale's  observations  in  the  case  of  Smith  v.  The  Hibernian  Mmt 
Company^  before  referred  to,  yet,  as  upon  reference  to  the  registrar's  book,  it 
appears  to  have  been  correctly  reported,  must  be  considered  as  excepted  from 
the  disqualifying  effect  of  those  observations.     The  circumstances  of  the  case, 
as  taken  from  the  registrar's  book,  (r)  appears  to  have  been  as  follows,  viz :  the 
r    *2A0    1  ^^^^^^^i^W  Forster^  was  resident  *at  the  time  of  the  bill  filed,  and 
L        ^      J  continued  to  reside  out  df  the  jurisdiction;  and  the  other  defendant, 
Myers^  by  his  answer,  set  forth,  that  he  was  a  factor  or  agent  for  Ibrsier^  and 
that,  by  virtue  of  some  power  or  authority  from  Forster,  he  had  for  some  time 
been  and  then  was  in  the  ppssession  or  receipt  of  the  rents  and  profits  of  cham- 
bers in  Barnard's  Inn,  for  the  use  of  Forater,  which  chambers  were  a  part  of 
the  premises  in  question  in  the  cause.     The  motion  was,  that  service  <d  sti&- 
pcma^  to  appear,  &c,  on  the  defendant  Myers,  as  agent  or  factor  for  Forster, 
might  be  deemed  good  service ;  and  it  appears  that  the  answer  of  Myers  was 
read  in  support  of  the  motion,  and  that,  after  hearing  counsel  on  both  aides, 
the  order  was  made.     The  principle  of  this  case  appears  to  have  been  acted 
upon  by  Sir  J,  Leach,  V.  C,  in  English  v.  Hendricks  (s)  where  an  order  was 
made  for  the  service  of  a  subpcena  to  answer  upon  the  proctors  of  the  defend* 
9nt,  who  had  been  employed  by  him  to  get  administration  to  an  intestate,  whose 
property  was  the  subject  of  the  suit,  and  had  also  been  employed  by  the  defend- 
ant to  act  as  his  agent  in  receiving  the  amount  of  a  bill  of  exchange  due  to  the 
intestate. 

It  is  true  that  a  similar  application  was  refused  by  Lord  Eldon,  in  Bickeord 
V.  Nedrifft  (/)  which  case  very  much  resembled,  in  its  circumstances,  that  of 
Hyde  v.  Ihrster.  The  bill  prayed  that  the  assignment  of  an  annuity  by  tfaa 
plaintiff  to  the  defendant  Savage^  might  be  declared  fraudulent  and  void;  and 
that  the  defendant  Nedriff,  to  whom  &vage,  previously  to  his  absconding  from 
the  country,  had  delivered  the  deed  of  assignment,  and  to  whom  he  h^  also 
executed  a  power  of  attorney,  to  enable  him  to  receive  the  arrears  then  doe, 
might  be  ordered  to  deliver  up  the  deeds,  and  be  restrained  from  receiving  the 
arrears  under  the  power.     Nedrifi^  by  his  answer,  admitted  the  facts  stated  in 


(p)  HeiMlenon  v.  Maggi,  3  Bro.  C.  C.  137. 
(g)  1  Dick.  102. 

Reg.  Lib.  1744;  A.  fol.  491,  b.;  2  SwaDit  469,  n. 

Mad.  6c  Geld.  305.  (/)  3  Mer.  468. 
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the  billf  and  a  motion  was  made  on  the  part  of  the  plaintiff,  on  the  admissions 
in  NedriflTs  answer.,  that  service  of  the  mbpaena  upon  him  might  be  deemed 
cood  service  upon  the  other  defendant,  Savage.  This  motion  was  refused ;  but 
Lord  Eldon,  in  refusing  it,  appears  to  have  proceeded  upon  the  ground  tliat  the 
relief  sought  by  the  bill  might  *have  been  obtained  by  motion  p  ^^^  -i 
against  the  defendant  Nedriff,  upon  affidavit  of  the  facts  alleged,  as  ^  'J 
eoDStitating  the  ground  for  the  application,  (ti) 


In  order  to  remedy  the  inconveniences  arising  from  the  defect  of  power  in 
courts  of  equity,  to  compel  the  appearance  of  parties  out  of  the  jurisdiction  of 
the  Court,  several  Acts  of  Parliament  have  been  passed.  By  the  first  of  these, 
viz :  the  5  Geo.  2,  c.  25,  {w)  entituled,  ^*  An  Act  for  making  process  in  Courts 
of  Equity  effectual  against  persons  who  abscond  and  cannot  be  served  there- 
with^  or  who  refuse  to  appear,"  it  is  enacted,  that  if  in  any  suit  which  shall  be 
commenced  in  any  Court  of  Equity,  any  defendant,  against  whom  any  subpcena 
or  other  process  shall  issue,  shall  not  cause  his  appearance  to  be  entered  upon 
such  process,  within  such  time  and  in  such  manner  as,  according  to  the  rules 
of  the  Court,  the  same  ought  to  have  been  entered  in  case  such  process  had 
been  duly  served,  and  an  affidavit  or  affidavits  shall  be  made  to  the  satisfaction 
of  such  Court,  that  such  defendant  is  beyond  the  seas,  or  that  upon  inquiry  at 
his  or  her  usual  place  of  abode  he  could  not  be  found,  so  as  to  be  served  with 
such  process,  and  that  there  is  just  ground  to  believe  that  such  defendant  is 
gone  out  of  the  realm,  or  otherwise  absconded  to  avoid  being  served  with  the 
process  of  such  Court,  then  and  in  such  case  the  Court  out  of  which  such  pro* 
cess  issued,  may  make  an  order  directing  and  appointing  such  defendant  to 
appear,  at  a  certain  day  therein  to  be  named,  and  a  copy  of  such  order  shall, 
within  fourteen  days  aAer  such  order  made,  be  inserted  in  the  liondon  Gazette, 
and  publbhed  on  some  liord's  day,  immediately  after  Divine  service,  in  the 
parish  church  of  the  parish  where  such  defendant  made  his  usual  abode,  within 
thirty  days  next  before  such  his  absenting;  and  also  a  copy  of  such  order  shall, 
within  the  time  aforesaid,  be  posted  up  as  after  mentioned  |  (that  is  to  say)  a 
copy  of  every  such  order  made  in  His  Majesty's  High  *Court  of  p  ^^^  -i 
Chancery,  Court  of  Exchequer,  or  the  Court  of  the  Duchy  Cham-  L  J 

ber  of  Lancaster  at  Westminster,  shall  be  posted  up  in  some  public  place  at  the 
Royal  Exchange  in  London ;  and  a  copy  of  every  such  order  made  in  any  of 
the  Courts  of  Equity  of  the  counties  palatine  of  Chester,  Lancaster  and  Dur- 
ham, or  of  the  Great  Sessions  in  Wales,  shall  be  posted  up  at  some  public 
place  in  some  market  town  within  the  jurisdiction  of  the  Court  by  which  such 
order  was  made,  and  nearest  to  the  place  where  such  defendant  made  his  usual 
abode  as  aforesaid,  such  place  of  abode  being  also  within  the  jurisdiction  of  the 
said  Court ;  and  if  the  defendant  do  not  appear  within  the  time  limited  by  such 
order,  or  within  such  further  time  as  the  Court  shall  appoint,  then,  on  proof 
made  of  such  publication  of  such  order  as  aforesaid,  the  Court  being  satisfied 
of  the  truth  thereof,  may  order  the  plaintiff's  bill  to  be  taken  pro  confesso^  and 
make  such  decree  thereupon  as  shall  be  thought  just;  and  may  thereupon  issue 
process  to  compel  the  performance  of  such  decree,  either  by  an  immediate 

(u)  By  the  4  4c  5  Will.  4,  c  83,  the  Coort  may  order  service  upon  (be  receiver,  iteward, 
or  oCoier  penon  receiving  the  rents,  &c.  of  the  property  in  question  for  a  defendant  who  is 
aheead,  to  he  good  service.     Yidtpitst.  8R1. 

(w)  Replied  by  11  Geo.  4»  and  1  Will.  4,  e.  86,  in  which  the  following  cjaases  are 
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gequestrattoii  of  the  real  and  personal  estate  and  effects  of  the  paity  so  absent- 
ing (if  any  such  can  be  found,)  or  such  part  thereof  as  may  be  sufficient  to 
satisfy  the  demands  of  the  plaintiff  in  the  said  suit,  or  by  causing  possession  of 
the  estate  or  effects  demanded  by  the  bill  to  be  delivered  to  Uie  plaintiff,  or 
otherwise  as  the  nature  of  the  case  shall  require ;  and  the  said  Court  may  like- 
wise order  such  plaintiff  to  be  paid  and  satisfied  his  demands  out  of  the  estate 
or  effects  so  sequestered,  according  to  the  true  intent  and  meaning  of  sndi 
decree,  such  plaintiff  first  giving  sufficient  security,  in  such  sum  as  the  Coart 
shall  think  proper,  to  abide  such  order  touching  the  restitution  of  such  estate  or 
effects,  as  the  Court  shall  think  proper  to  make  concerning  the  same,  upon  the 
defendant's  appearance  to  defend  such  suit,  and  paying  such  costs  to  the  plain- 
tiff as  the  Court  shall  order;  but  in  case  such  plaintiff  shall  refuse  or  neglect  to 
give  such  security  as  aforesaid,  then  the  said  Court  shall  order  the  estate  or 
effects  so  sequestered,  or  whereof  possession  shall  be  decreed  to  be  delivered, 
to  remain  under  the  direction  of  the  Court,  either  by  appointing  a  receiver 
thereof  or  otherwise,  as  to  such  Court  shall  seem  meet,  until  the  appearance 
r  «272  ~]  ^^  ^^  defendant  to  defend  such  suit,  and  paying  such  *costs  to  the 
t-  -J  plaintiff  as  the  said  Court  shall  think  reasonable^  or  until  such  order 

shall  be  made  therein  as  the  Court  shall  think  just 

By  the  4th  section  of  the  same  Act  it  is  provided,  that  if  any  decree  shall  be 
made  in  pursnance  of  this  Act,  against  any  person  being  out  of  the  realm  or 
absconding  in  manner  aforesaid,  at  the  time  such  decree  is  pronounced,  and 
such  person  shall  within  seven  years  after  the  ntaking  such  decree  return  or 
become  pnblicly  visible,  then  and  in  such  case  he  shall  likewise  be  served  with 
a  copy  of  such  decree,  within  a  reasonable  time  after  his  retnm  or  public 
appearance  shall  be  known  to  the  plaintiff;  and  in  case  any  defendant  against 
whom  such  decree  shall  be  made,  shall  within  seven  years  after  the  making 
such  decree  happen  to  die  before  his  or  her  return  into  this  realm,  or  appear- 
ing openly  as  aforesaid,  or  shall  within  the  time  last  before  mentioned  oie  in 
custody  before  his  or  her  being  served  with  a  copy  of  such  decree,  then  his  or 
her  heir,  if  such  defendant  shall  have  any  real  estate  sequestered,  or  whereof 
possession  shall  have  been  delivered  to  the  plaintiff,  and  snch  heir  may  be 
found,  or  if  such  heir  shall  be  a  feme  covert^  infant  or  non  compos  meniisy  die 
husband,  guardian  or  committee  of  such  heir  respectively;  or  if  the  personal 
eltate  of  such  defendant  be  sequestered,  or  possession  thereof  delivered  to  the 
plaintiff  or  plaintiffs,  then  his  or  her  executor  or  administrator  (if  any  sndi 
there  be)  may  and  shall  be  served  with  a  copy  of  such  decree  within  a  reason- 
able time  after  it  shall  be  known  to  the  plaintiff  that  the  defendant  is  dead,  and 
who  is  his  or  her  heir,  executor  or  administrator,  or  where  he,  she  or  they 
respectively  may  be  served  therewith. 

The  5th  section  contains  a  proviso,  that  if  any  person  or  persons,  so  served 
with  a  copy  of  such  decree,  sliall  not,  within  six  months  afler  such  sevice, 
appear  and  petition  to  have  the  said  cause  re-heard,  such  decree  so  made  as 
aforesaid  shall  stand  absolutely  confirmed  against  the  person  and  persons  so 
served  with  a  copy  thereof,  his,  her  and  their  respective  heirs,  executors  and 
administrators,  and  all  persons  claiming  or  to  claim  by,  from  or  under  him,  her, 
them  or  any  of  them,  by  virtue  of  any  act  done  or  to  be  done  subsequent  to  the 
commencement  of  such  suit 

r  *27^  1  *'^^^  ^^^  section  provides,  that  if  any  person,  so  served  with  a 
L  -J  copy  of  such  decree,  shall,  within  six  months  after  si!kch  service,  or 

if  any  person,  not  being  so  served,  shall  within  seven  years  next  afWr  the 
making  such  decree,  appear  in  Court  and  petition  to  be  heard  with  respect  to 
the  matter  of  such  decree,  and  shall  pay  down  or  give  security  for  payment  of 
auch  Go^  as  the  Coort  shall  think  leasonable  in  that  behalf,  the  person  or  per- 
sons so  petitioning,  his,  her  or  their  respective  representatives,  or  any 
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or  penooB  dainiiiig  under  him,  her  or  them  reepectiTely,  by  Tirtae  of  any  act 
done  before  the  ooromencement  of  the  suit,  may  be  admitted  to  answer  the  bill 
exhibited,  and  issue  may  be  joined  and  witnesses  on  both  sides  examinedf  and 
inch  other  proceedings,  decree  and  execution  may  be  had  thereon  as  there 
noght  have  been  in  case  the  same  party  had  originally  appeared  and  the  pro- 
eeniiogs  had  then  been  newly  begun,  or  as  if  no  former  decree  or  proceedings 
bad  \ma  in  the  same  cause. 

By  the  7th  section  it  is  provided,  that  if  any  person  or  persons  against  whom 
such  decree  shall  be  made,  his,  her  or  their  heirs,  executors  or  administrators, 
shall  not,  within  seven  years  next  after  the  making  of  such  decree,  appear  and 
petition  to  have  the  Cause  re-heard,  and  pay  down  or  give*  security  for  pay- 
meot  of  such  costs  as  the  Court  shall  think  reasonable  in  that  behalf,  such 
decree,  made  as  aforesaid,  shall  stand  absolutely  confirmed  against  the  person 
and  penons  against  whom  such  decree  shall  be  made,  his,  her  and  their  heirs, 
execatofs  and  administrators,  and  against  all  persons  claiming  or  to  claim  by, 
iroin  or  under  him,  her,  them  or  any  of  them,  by  virtue  of  any  act  done  or  to 
be  done  subsequent  to  the  commencement  of  such  suit,  and  at  the  end  of  such 
aeren  years  it  shall  and  may  be  lawful  for  the  Court  to  make  such  further  order 
ai  ihall  be  just  and  reasonable,  according  to  the  circumstances  of  the  case ;  and 
it  is  provided,  that  this  act  shall  not  extend  or  be  construed  to  extend  to  war- 
rant  or  make  good  any  proceeding  against  any  person  beyond  the  seas,  unless 
it  ahaU  appear  to  the  satisfaction  of  the  Court,  by  affidavit  or  affidavits  before 
the  making  of  such  decree,  that  such  person  had  been  in  that  part  of  Great 
Britain  caUed  England  within  two  years  next  before  the  mbpoma  in  such  suit 
iMued  against  such  person,  *nor  to  warrant  or  make  good  any  pro-  p  *27a  n 
eeediog  against  any  person  in  any  Court  of  Equity  having  a  limited  ^  J 

juriadiction,  unless  it  shall  appear  to  the  satisfaction  of  such  Court,  by  affidavit 
or  affidaviui  before  the  making  of  such  decree,  that  such  person  had  resided 
within  the  jurisdiction  of  such  Court  withui  one  year  nekt  before  the  subpoena 
in  such  suit  issued  against  such  person. 

The  whole  of  the  above  Act  was  repealed  by  the  11  Geo.  4,  and  1  WilL  4, 
c  96;  but  as  the  above  clauses  were  re-enacted  by  the  same  statute,  the  fol- 
kwiqg  decisions  upon  the  5  Geo.  2,  c  25,  are  still  important,  as  bearing  upon 
the  construction  of  the  last  Act. 

In  Burion  v.  Motions^  (ti)  Lord  Hardwicke  expressed  his  opinion  to  be,  that 
if  the  minister  of  the  parish  in  which,  under  the  5  Geo.  2,  c.  25,  the  copy  of 
the  order  directing  the  defendant  to  appear  is  directed  to  be  published,  prevents 
ilB  beiqg  so  published,  as  the  Act  itself  is  silent  and  does  not  mention  any  pen- 
alty for  his  disobedience,  such  minister  is  indictable  for  the  contempt  of  the 
Older  of  the  Court 

It  was  also  the  opinion  of  liOrd  Hardwicke,  upon  the  above  statute,  that  it 
was  not  sufficient  to  make  an  affidavit  that  the  party  making  it  was  informed 
aod  believed  that  the  defendants  withdrew  themselves  into  Ireland  to  avoid 
beiog  served  with  the  process  of  this  Court,  but  that  it  must  be  set  forth  from 
whom  the  party  deposing  received  such  information.  {x\ 

It  has  also  been  held,  that  in  proceedins  to  take  a  oill  pro  conft9BO  against 
an  absconding  party,  the  mode  prescribed  by  the  Act  must  be  strictly  complied 
with,  and  therefore,  when  an  application  was  made  to  take  the  bill  pro  can' 
fiuo,  upon  the  certificate  of  the  serjeant-at-arms  that  the  defendant  had  ab- 
MondecC  and  had  so  secreted  himself  that  he  could  not  be  found  $  but  without  the 
affidavit,  required  by  the  statute,  of  the  defendant's  absconding  in  foreign  parts 
to  avoid  the  process  of  the  Court,  Lord  Thurlow  refused  the  motion,  (y) 

(li)  %  Atk.  114 ;  I  Bun.  401,  8.  C.  (x)  Barton  ▼.  Mattons,  1  Barn.  401. 

(jr)  Short  V.  Downer,  2  Cox,  84. 


164  FiBsoNs  AOAiMurr  whom  a  suit  may  bi  instriitvd. 

Although  the  8th  section  of  the  Act  requires  an  affidavit  that  the  defisndaal 
had  been  in  the  kingdom  within  two  years  before  the  sul^fwena  had  issued,  yet 
r  *2T5  1  "^here  that  was  not  the  case,  the  '^fact  being  that  the  defendant  had 
^  -^  been  outlawed,  Lord  Loughborough,  upon  the  authority  of  two 

manuscript  cases  before  Lord  Camden  (z)  and  Lord  Thurlow,  (a)  which  wei» 
eited,  ordered  a  bill  to  be  taken  pro  conftaso  under  the  statute,  upon  an  affidavit 
merely  stating  that  the  defendant  contmued  abroad  to  avoid  process.  (6)  It  is 
to  be  observed,  however,  that  the  case,  which  appears  to  have  been  cited 
before  Lord  Ijoughborough  as  having  occurred  before  Lord  Camden,  was  that 
of  Mason  v.  FoHtu  {c)  where  the  defendant  had  gone  abroad  above  two  years 
before  the  filing  o|  the  bill,  and  had  settled  in  Spain,  where  he  continued  to 
reside.  The  motion  was  made  upon  an  affidavit  by  the  (^aintiff  stating  thai 
fact,  and  that  he  believed  the  defendant  continued  to  reside  abroad  to  elude 
justice  $  and  Lord  Camden,  in  making  the  order,  said  he  had  very  great  doubts 
on  the  Act,  as  it  was  very  penal  against  the  parties:  ^^the  grouses  are,  thai 
the  defendant  is  either  gone  abroad  or  absconds  to  avoid  being  served;  the 
defendant  certainly  does  not  abscond,  because  he  is  vbible ;  it  cannot  be  said 
that  he  went  abroad  to  avoid  being  served,  for  the  plaintiff  states,  the  defendant 
went  abroad  above  two  years  before  the  plaintiff  thought  of  filing  the  biQ  ;  and 
by  the  Act  of  Parliament,  tlie  defendant  is  to  have  been  in  the  kingdom  within 
two  years  preceding  the  filing  of  the  bilL  But  the  plaintiff  swears  he  believes 
the  defendant  continues  abroad  to  elude  justice :  the  affidavit  to  be  made  under 
the  Act,  is  to  be  to  the  satisfaction  of  the  Court  |  if  it  be,  the  Court  may  make 
the  order."  To  this  case  a  query  is  added  by  the  reporter,  as  to  whether  this 
decision  is  warranted  by  the  Act  He  then  refers  to  a  similar  order  made  by 
Sir  Lloyd  Kenyon,  M.  IL,  29  June,  1786,  and  adds,  ^^but  these  cases  have 
been  since  exploded;"  {d)  and  ii^  a  subsequent  case,  (e)  Lord  Alvanley,  M.  R., 
said  he  never  would  conform  to  the  case  of  Clarke  v.  Wright^  and  that  he 
never  would  make  an  order  upon  this  Act  of  Parliament,  without  a  positive 


^  -J  this  statute  applied  only  to  cases  where  the  defendant  had  never 

been  served  at  all,  or  whether  it  applied  to  cases  where  the  defendant  had  been 
served  with  a  subpoena,  but  aAerwards  absconded  to  avoid  the  subsequent  pro- 
cess; but  in  Mawer  v.  Mawer,  {g)  Lord  Thurlow  was  of  opinion  that  it 
extended  to  every  case  where  the  party  had  avoided  any  part  of  the  process 
whatever,  though  he  might  have  been  served  with  a  subpama,  ^ic  Upon  this 
principle  it  was  held,  that  although  a  defendant  had  appeared  and  answered  the 
original  bill,  yet  if  he  could  not  be  found  so  as  to  be  served  with  a  stdfpoena  to 
answer  to  a  bill  of  revivor,  the  plaintiff  might  proceed  under  the  5  Gieow  2^  o. 
25,  to  have  the  bill  of  revivor  taken  pro  confesso,  {h) 

The  method  to  be  pursued  in  taking  a  bill  pro  confesso  against  a  defeoidant 
absconding  and  going  beyond  seas,  under  the  11  Geo.  4,  and  1  WilL  4,  c«  30, 
is  detailed  in  the  case  of  Baker  v.  Keen;  (t)  and  it  appears  from  the  case  of 
Turner  v.  Turner,  {k)  that  even  when  the  absconding  defendant  is  the  only 


(z)   Vide  Masoa  ▼.  Polior,  post, 

(a)  Gaacoyne  ▼.  KitcbDaoi,  June  29,  1788. 

\b)  Clarke  v.  Wright,  reported  as  Anon.  2  Vet.  jun.  188. 

(c)  1  Dick.  401.  {d)  I  Dick.  403,  n. 

(e)  Nealey.  Morriit,  5  Ves.  1. 

(/)  Vide  Biibop  of  Wincheeter  ▼.  Boom,  ib.  113. 

{g)  1  Cox,  104 ;  1  Dro.  C.  C.  388. 

(A)  Henderson  t.  Megg%  3  Bro.  C.  C.  127 ;  James  ▼.  Dore,  I  Dick.  68. 

(0  4  Sim.  498.  (k)  Ibid.  497. 
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Madant,  a  decree  for  taking  the  bill  pro  canfetso  under  sjuch  circumatanoee 
eamot  be  had  opon.motkm,  but  the  caaae  must  be  set  down  for  bearing. 

The  eoane  of  prooeeding,  as  stated  in  Baker  t.  jS[een^  was  as  follows* 
The  bill  was  filed  on  the  29th  of  October,  1832 ;  on  the  24th  of  January,  1833, 
the  plaintiff's  connsel  obtained  an  order  on  motion,  (supported  by  affidavit  thai 
the  defendant  had  absconded  and  gone  beyond  the  seas,)  that  the  defendani 
ifaonld  appear  to  the  bill  on  or  before  the  Ist  of  March  then  next.  On  the  7tb 
of  Mareh,  1833,  it  appearing,  by  production  of  the  London  Gazette,  that  a 
eopy  of  the  order  for  the  defendant  to  appear  had  been  inserted  therein,  and, 
by  affidavit,  that  the  order  had  been  published  in  the  defendant's  parish  chnrehk 
and  that  a  copy  of  it  had  been  post^  at  the  Royal  Exchange^  according  to  the 
directions  of  the  Act,  but  that  the  defendant  had  not  appeared ;  an  order  was 
made,  on  motion,  that  the  plaintifTs  clerk  in  court  should  attend  at  ^  ^077  -1 
the  ^hearing  of  the  canse  with  the  record  of  the  bill,  in  order  to  I-  -I 

hife  the  same  taken  pro  confeaao  against  the  defendani  The  cause  having 
been  set  down  for  hearing,  it  was  ordered,  on  the  23d  of  March,  1833,  oa 
notion,  to  be  pUced  at  the  head  of  the  paper  of  causes  for  the  27th  of  that 
noBth,  and  that  the  plaintiff's  clerk  in  court  should  then  attend  with  the  record* 
Aeooidingly,  <m  that  day,  the  clerk  in  court  attended,  and  a  decree  pro  covtftMBO 
wv  taken. 


By  a  recent  Act  of  Parliament,  (/)  passed  for  the  purpose  of  ^^ remedying 
the  iooonvenience  and  delays  of  justice,  arising  from  the  defect  of  jurisdiction 
in  Georts  of  Equity  to  effectuate  the  service  of  their  process  in  such  parts  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  as  are  not  within  the  jurisdic- 
tion of  such  Courts  respectivdy,"  it  has  been  enacted,  that  it  shall  and  may 
be  iawfal  for  the  Courts  of  Chancery  and  of  Exchequer  in  England  respeo- 
tivdy,  if  they  shall  so  think  fit,  upon  special  motion  of  the  complainant  or 
compkunants  in  any  suit  which  has  been  or  shall  be  instituted  in  such  Courts 
n^^tively,  concerning  lands,  or  tenements  or  hereditaments,  situate  or  being 
within  that  part  of  the  United  Kingdom  called  England  or  Wales,  to  order  and 
<Erect  that  service  in  any  part  of  the  United  Kingdom  of  Great  Britain  and  Ire* 
ind,  and  in  the  Isle  of  Man  respectively,  of  any  subpoena  or  svbpoenaB^  letter 
Msive  or  letters  missive,  and  of  all  subsequent  process  to  be  had  Uiereon^ 
vpOB  any  defendant  or  defendantB  in  such  suit  then  residing  in  such  part  of  the 
laid  United  Kingdom  or  Isle  of  Man,  in  which  he,  she  or  they  shall  be  so 
•crved,  shall  be  aeemed  good  service  of,  or  be  made  upon  such  defendant  (np 
^tfendants,  upmi  such  terms  and  in  such  manner  and  at  such  time  as  to  such 
Cooits  respectively  shall  seem  reasonable;  and  that  thereupon  it  shall  and  may 
be  lawful  for  such  Courts  respectively  to  proceed  upon  such  service  so  made  as 
iferesaid,  as  fully  and  as  effectually  as  if  the  same  had  been  duly  made  within 
<ho  jvrisdietions  of  such  Courts  respectively. 

*oy  the  second  section  of  the  above  Act,  the  same  powers  are  ^    ^270    n 
given  to  the  Courts  of  Chancery  and  Exchequer  of  Ireland  in  suits  ^  -* 

Qoeening  lands,  tenements  and  hereditamenie  in  Ireland,  to  direct  process  to 
be  served  in  other  parts  of  the  United  Kingdom  and  Isle  of  Man;  and  by  the 
(bird  lection  it  is  provided,  that  alcmg  with  such  9ubp€ena  or  letter  missive 
*VTed  under  any  such  order  as  aforesaid  of  the  said  Courts  of  Chancery  and  of 
Exchequer  of  England  and  of  Ireland  respectively,  a  copy  of  the  prayer  of 
loeh  complainant's  bill  shall  be  served  upon  every  such  defendant,  and  that  no 

(/)  3  Win.  4,  c.  88. 
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process  of  contempt  shall  be  entered  upon  anj  such  proceedings  as  beieinbeibie 
mentioned,  nor  any  decree  made  absolute  in  any  of  the  said  Courts  in  England 
or  Ireland  respectively,  without  the  special  order  of  such  Court  upon  special 
motion  made  for  such  purpose,  and  that  nothing  in  the  said  Act  should  be  hdd 
to  make  it  compulsory  upon  the  complainant  or  complainants  in  any  suit  in  any 
of  the  said  respective  Courts  to  serve  with  process,  or  bring  before  such  Coorls 
respectively,  any  party  or  parties,  person  or  persons,  further  or  otherwise  than 
such  complainant  or  complainants  are  now  by  law  or  the  practice  of  such  Courts 
respectively  required  to  do. 

Shortly  after  the  passing  of  the  above  Act,  the  Vice  Chancellor  (Sir  L.  Shad- 
well)  made  an  order  upon  special  motion,  that  service  of  a  subpoena^  together 
with  a  copy  of  the  prayer  of  the  bill,  upon  defendants,  in  the  county  of  Wigum, 
in  ScotUmdj  should  be  good  service,  in  a  case  where  the  object  of  the  bill  was 
to  carry  into  effect  the  trusts  of  a  will  relative  to  certain  real  estates  in  the 
borough  of  Southwark.  Upon  being  served  with  process  pursuant  to  that 
order,  the  defendants  appeared,  and  took  out  two  orders  for  time  to  pat  in  their 
answer,  and  upon  their  failure  to  do  which,  an  application  was  made  to  the 
Vice  Chancellor  for  an  order,  that  an  attachment  might  issue  under  the  writ  of 
the  sheriff  of  Wigtonshire,  or  other  proper  officer  in  Scotland,  against  the  de> 
fendant ;  but  as  the  question  involved  the  framing  of  a  new  form  of  order, 
his  Honor  directed  the  matter  to  be  brought  on  before  the  head  of  the  Court ; 
at  the  same  time  expressing  himself,  as  he  had  done  previously  upon  granting 
r  *270  1  ^®  8tiljpcma^  to  be  clearly  of  opinion,  that  the  Act  *must  be  eon- 
L  *  -i  strued  as  extending  to  Scotland.  Lord  Brougham,  however;  upon 
the  motion  being  made  before  him,  said,  that  although  the  words  of  the  Act 
were  certainly  large  and  comprehensive,  he  entertained  no  doubt  whatever  the 
statute  had  never  been  intended  or  supposed  to  apply  to  North  BrUabu  His 
Lordship  said,  that  the  measure  had  bNsen  submitted  to  Parliament  on  the  sug- 
gestion of  Lord  Plunkett,  whose  object  was  to  make  the  process  of  the  leepee- 
tive  Courts  of  Equity  in  England  and  Ireland  more  interehangeably,  in  all  cases 
where  lands  the  subject  of  the  suit  were  situated  in  the  one  country,  and  the 
defendants  sought  to  be  affected  by  it  resided  in  the  other ;  and  that  if  the  sta- 
tute were  to  be  construed  in  the  manner  contended  for,  it  would  amount  to  a 
virtual  repeal  of  one  of  the  articles  of  the  Union,  although  Scotland  was  never 
once  mentioned  by  name  in  any  part  of  the  Act  Under  these  circumstances, 
his  Lordship  availed  himself  of  the  discretionary  power  vested  in  the  Coort  hf 
the  words  **if  they  shall  so  think  fit,''  to  decline  making  the  order;  (m)  but 
in  a  subsequent  case,  (n)  Lord  Lyndhurst  (Chancellor)  said,  that  he  was  of 
opinion,  that  what  Jjoro  Plunkett  intended  was,  for  the  purpose  of  oonstmiiw 
the  Act,  inconclusive,  and  that  the  Act  extended  to  Scotland,  and  that  he  had 
so  held  in  a  late  case  in  the  Court  of  Exchequer,  where  a  similar  application 
was  made. 

A  similar  order  to  that  in  M" Master  v.  Lomax  was  subsequently  made  by 
the  Vice  Chancellor,  in  a  case  of  Parker  v.  Lhyd^  (p)  where  one  of  the 
defendants  resided  in  Eklinburgh.  It  is  to  be  observed,  that  in  cases  of  this 
description,  it  is  necessary  that  some  time  should  be  named  in  the  order  within 
which  the  subpcma  must  be  served. 

By  the  above  Act  the  relief  was  confined  to  suits  concerning  lands,  tenemenls 
or  hereditaments,  in  England,  or  Wales  or  Ireland  respectively  $  and  that  the 
service  of  process  under  the  Act  was  limited  to  any  part  of  Great  Britain  or 
Ireland,  or  the  Isle  of  Man ;  but  by  a  subsequent  Act  of  Parliament,  ( p)  the 

(m)  M'Msiter  v.  Lomax,  3  Mylne  d&  Keen,  32. 

(n)  Cameron  t.  Cameron,  ib.  389.  (o)  5  Sim.  508. 

ip)  4  d&  6  Will.  4»  c  83. 
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L  4f  c.  38,  has  been  extended  to  all  suits  instituted  *in  p    ^^^    -. 
Chancery  and  Exchequer  of  England  or  Ireland  te-^  -i 


let  of  2  Will 

the  Courts  of 

spectively,  concerning  any  Ken,  judgment  or  incumbrance^  upon  any  lands, 

teDemeotsor  hereditaments,  situate  in  England  or  Wales  or  Ireland  respectively, 

orooDoeming  any  money  vested  in  any  Government  or  other  public  stock,  or 

pubtic  shares  in  public  companies  or  concerns,  or  concerning  the  dividends  or 

prodoee  thereof. 

It  bas  also  been  enacted  by  the  same  statute,  that  the  provisions  in  the  said 
Act,  authorizing  the  said  Courts  respectively  to  direct  that  the  service  in  any 
part  of  the  United  Kingdom  of  Great  Britain  or  Ireland,  or  the  Isle  of  Man 
nspeetivdy,  of  any  sul^na  or  suhpcsnaSj  letter  missive  or  letters  missive,  and 
of  til  subsequent  process  to  be  had  Uiereon,  upon  any  defendant  or  defendants  in 
loeh  Buit  then  residing  in  such  parts  of  the  United  Kingdom  or  the  Isle  of  Man 
in  which  he,  she  or  they  shall  be  so  served,  shall  be  deemed  good  service  upon 
raeh  defendant  or  defendants,  &c,  shall  be  and  they  are  thereby  extendea  to 
aoy  defendant  or  defendants  in  any  such  suit  or  suits  as  thereinbefore  mentioned, 
who  shall  appear  by  affidavit  to  be  resident  in  any  place,  specifying  the  same, 
out  of  the  United  Kingdom  of  Great  Britain  and  Ireland  ;  and  that  it  shall  and 
may  be  lawful  for  the  said  Courts  respectively,  on  motion  in  open  Court  of 
any  of  the  complainants  in  any  such  suit,  founded  upon  an  affidavit  or  affidavits, 
and  such  other  documents  as  may  be  applicable,  for  the  purpose  of  ascertaining 
the  residence  of  the  party,  and  the  particulars  material  to  identify  such  party 
aod  his  residence ;  and  also  specifying  the  means  whereby  such  service  may  be 
authenticated,  and  especially,  whether  there  are  any  British  officers,  civil  or 
militsiy,  appointed  by  or  serving  under  His  Majesty,  residing  at  or  near  such 
place,  to  order  that  service  of  a  eubpcsna  to  appear  and  answer  upon  the  party, 
in  the  manner  thereby  directed,  or  m  case  where  the  said  Courts  respectively 
shall  deem  fit,  upon  the  receiver,  steward  or  other  person  receiving  or  remittihg 
the  reiHs  of  the  lands  or  premises,  if  any,  in  the  suit  mentioned,  returnable  at 
aneh  time  as  the  said  Courts  respectively  shall  direct,  shall  be  deemed  good  ser- 
vice of  such  party  ;  and  afterwards,  upon  an  affidavit  of  such  service  had,  to 
order  an  appearance  to  be  'entered  for  such  party,  in  such  manner,  r-  ^qoi  -i 
iod  at  such  time,  as  the  said  Courts  respectively  shall  direct ;  and  L  J 

tbt  thereupon  it  shall  and  may  be  lawful  for  such  Courts  respectively  to  pro- 
ved upon  such  service  so  made  as  aforesaid,  as  fully  and  efiectoally  as  if  the 
nme  had  been  duly  made  within  the  jurisdictions  of  such  Courts  respectively. 

The  second  section  of  the  above  Act  provides,  that  in  cases  were  the  defend- 
At  cannot  be  found,  and  there  is  just  ground  for  believing  that  he  secretes  and 
vithdraws  himself  so  as  to  avoid  bemg  served  with  process  of  the  Court; 
it  shall  be  lawful  for  the  Court  to  order  that  the  service  of  the  mbpaena  to 
appear  and  answer  shall  be  substituted  in  such  manner  as  the  Court  shall  thitik 
RastMoable,  and  direct  by  any  such  order. 

Under  the  last-mentioned  Act  an  application  was  made  to  the  Vice  Chan- 
«^r,  in  a  cause  of  Parker  v.  Uoyd^  [q)  for  an  order,  directing  the  British 
oonsol  at  Naples  to  serve  process  of  subpcena  on  the  defendant  Lloyd,  who  was 
reaident  in  that  city ;  and  his  Honor  made  an  order,  that  the  subpcena  should 
iMue,  but  declined  giving  any  special  directions  as  to  the  person  by  whom,  or 
the  manner  in  which  the  subpccna  should  be  served. 

It  is  to  be  observed,  that  under  this  Act  a  power  is  given  to  the  Court,  in 
case  the  party  subpoBuaed  does  not  appear,  to  order  an  appearance  to  be  entered 
fer  him  upon  affidavit  of  service,  a  power  which  is  not  given  by  the  first  Act,  (r) 
^i^h,  however,  authorizes  the  Court  to  proceed  upon  service  made  in  pursu- 

(9)  3  Mjbie  &  K.  390,  n.  (r)  3  Will.  4,  c.  33. 


168  FKMom  aoahmt  whom  a  mnr  hay  bb  nisTzniTBD. 

ance  of  that  Act,  ts  fully  and  effectually  as  if  the  same  had  been  made 
its  jurisdiction ;  it  is  presumed,  therefore,  that  were  the  party  is  served  with  a 
atj^pcena  under  the  first-mentioned  Act,  as  resident  in  any  part  of  the  United 
Kingdom  out  of  the  jurisdiction  of  the  Courts  at  Westminster,  or  in  the  Isle  of 
Man,  and  does  not  appear  according  to  the  terms  of  the  order  under  which  he 
is  served,  the  next  process  against  him  must  be  an  attachment,  ^c,  according 
to  the  ordinary  practice,  but  directed  to  the  proper  authority  of  the  country  in 
which  he  resides ;  but  that  where  he  is  served  under  the  second  Act,  as  rending 
r  *282  1  >'b'o*^9  ^'^^  do^  i^ot  appear  *in  pursuance  of  the  order,  in  that  case 
^  -'the  Court  may  order  an  appearance  to  be  entered  for  him,  eo  that, 

when  such  appearance  has  been  entered,  the  plaintiff  may  proceed  to  have  the 
bill  taken  pro  confesdp  against  the  defendant  in  the  usual  way. 

It  should  be  mentioned  here,  that  by  an  Act  passed  in  the  41  Geo.  3,  c.  M, 
intituled  an  Act  for  the  more  speedy  and  effectual  recovery  of  debts  due  to  his 
Majesty,  his  heirs  and  successors,  in  right  of  his  Imperial  Crown  of  this  realm, 
and  for  the  better  administration  of  justice  within  the  same,  it  is  enacted,  that 
in  cases  where  in  any  suit  between  party  and  party,  or  in  any  matter  or  pro- 
ceeding by  petition,  in  cases  of  minors,  bankrupts,  idiots  or  lunatics,  any  decree 
shall  be  pronounced  or  any  order  made  for  payment,  or  for  accounting  for  money 
by  the  high  Court  of  Chancery  in  that  part  of  the  United  Kingdom  called 
England,  Uie  Lord  Chancellor,  Lord  Keeper  or  Lords  Commissioners  for  the 
custody  of  the  Great  Seal  of  England  for  the  time  being  respectively,  shall, 
upon  application  made  to  him  or  them  respectively,  cause  a  copy  of  such  order 
or  decree  to  be  exemplified  and  certified  to  the  Court  of  Chancery  in  that  part 
of  the  United  Kingdom  called  Ireland,  under  the  Great  Seal  of  England ;  and 
the  Lord  Chancellor,  Lord  Keeper  or  Lords  Commissioners  for  the  Custody  of 
the  Great  Seal  of  Ireland  shall  forthwith  cause  such  order  or  decree,  when  it 
shall  be  presented  to  them  respectively  so  exemplified,  to  be  inroUed  ia  the  rdb 
of  the  high  Court  of  Chancery  in  Ireland,  and  shall  cause  process  of  attach- 
ment and  committal  to  issue  against  the  person  of  the  party  against  whom  such 
order  or  decree  shall  have  been  made  respectively,  in  order  to  enforce  obedience 
to  and  performance  of  the  same,  as  folly  and  effectually  to  all  intents  and  pur- 
poses as  if  such  order  or  decree  had  been  originally  pronounced  in  the  sud 
Court  of  Chancery  in  Ireland  |  and  it  shall  and  may  be  lawful  to  and  for  the 
Lord  Chancellor,  Lord  Keeper  or  Lords  Commissioners  of  the  Great  Seal  of 
Ireland  for  the  time  being,  from  time  to  time  to  make  orders  upon  petition  as 
the  occasion  may  require,  for  payment  of  money  levied  under  such  process  as 
aforesaid  into  the  Bank  of  Ireland,  with  the  privity  of  the  Accountant  Geneal 
r  *283  1  ^^  ^^  ^^^^  Court,  to  the  credit  and  for  the  ^benefit  of  the  party 
^  -^  who  shall  have  obtained  such  order  or  decree  $  and  the  Governor 

and  Company  of  the  Bank  of  Ireland  are  hereby  authorized  and  required  io 
receive  and  hold  all  such  moneys,  subject  to  the  orders  of  the  said  Court  of 
Chancery ;  provided  always,  that  no  such  moneys  shall  be  charged  with  or  sub- 
ject to  poundage  for  the  usher  of  the  said  Court  of  Chancery  in  Ireland,  when 
the  same  shall  be  paid  out  by  order  of  the  said  Court 

By  the  sixth  section  of  the  same  Act,  similar  power  is  given  to  the  Court  of 
Chancery  in  England  to  enforce  obedience  to  process  of  the  Court  of  Chan- 
cery in  Ireland  ^  and  the  seventh  and  eighth  sections  give  reciprocal  powers  of 
the  same  to  the  Courts  of  Exchequer  in  England  and  Ireland  to  enforce  the  pro- 
cess of  those  Courts  respectively. 
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♦CHAPTER  V,  [    *284  ^ 

or  PARTIES  TO  A  SUIT. 


SicT.  L — Of  necessary  Parties  in  respect  of  the  Concurrence  of  their  Inter- 
ests unth  that  of  Plaintiff. 

It  is  the  constant  aim  of  a  Court  of  Equity  to  do  complete  justice  by  decid- 
io^  upon  and  settling  the  rights  of  all  persons  interested  in  the  subject  of  the 
loit,  90  as  to  make  the  performance  of  the  order  of  the  Court  perfectly  safe  to 
those  who  are  compelled  to  obey  it,  and  to  prevent  future  litigation,  (a)  For 
this  purpose,  all  persons  materially  interested  in  the  subject  ought  generally  to 
be  parties  to  the  suit,  either  as  plaintiffs  or  defendants,  however  numerous  they 
maybe. 

In  pointing  out  the  application  of  this  rule,  I  shall  consider  it  Jirst^  first  widi 
leference  to  those  whose  rights  are  concurrent  with  those  of  the  party  institut- 
iag  the  suit;  and  secondly ,  with  reference  to  those  who  are  interested  in  resist* 
iog  the  plaintiff's  claim. 


With  respect  to  the  first  class,  it  is  to  be  observed,  that  it  is  required  in  all 
where  a  party  comes  to  a  Court  of  Equity  to  seek  for  that  relief  which 
the  principles  there  acted  upon  entitle  him  to  receive,  that  he  should  bring 
before  the  Court  all  such  parties  as  are  necessary  to  enable  it  to  do  complete 
JQStice,  and  to  render  the  performance  of  the  decree  which  he  seeks  perfectly 
nfe  to  the  party  called  upon  to  perform  it,  so  as  to  prevent  his  being  sued  or 
iDolested  again  respecting  the  same  matter  either  at  law  or  in  equity,  p  «oQg  i 
Par  *thi8  purpose,  he  must  take  care  to  have  before  the  Court,  ^  -J 

6itber  as  co-plaintiff  with  himself,  or  as  defendants,  all  such  persons,  who  are 
tQ  ctreumstanced,  that  unless  their  rights  be  bound  by  the  decree  of  the  Court, 
diey  might  cause  future  molestation  or  inconvenience  to  the  party  against  whom 
the  lelidf  is  sought. 

Upon  this  principle,  in  suits  to  establish  a  will  relating  to  real  estates,  all 
peisoDs  daimtDg  an  interest  under  such  will  (subject  to  the  rules  which  will  be 
pnently  point^  out  with  regard  to  those  who  claim  in  remainder  after  the  first 
Mate  of  inheritance)  {b)  must  be  parties. 

Upon  the  same  principle,  it  is  in  most  case's  considered  necessary,  where  a 
fbhitiff  has  only  an  equitable  right  in  thir  thing  demanded,  that  the  person 
nring  the  l^gal  right  to  demand  it,  should  be  a  party  to  the  suit ;  for,  if  he 
vsie  not,  his  le|^  right  would  not  be  bound  by  decree,  (c)  and  he  might,  not- 
withstanding the  success  of  the  plaintiff,^  have  it  in  his  power  to  annoy  the 
ilefendant  bv  instituting  proceeding^  to  assert  his  right  in  an  action  of  law,  to 
which  the  decree  in  equity  being  rem  inter  alios  actam  would  be  no  answer, 
ind  the  defendant  would  be  obliged  to  resort  to  another  proceeding  in  a  Court 


!; 


a)  LonllUd.  183.  {h)  Post,  p.  817. 

;«)  Utd  Red.  146. 
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of  Equity^  to  restrain  the  plaintiff  at  law  from  proceedings  to  enforce  a  demand 
which  has  been  already  satisfied  under  the  decree  in  equity.  This  complica- 
tion of  litigation,  it  is  against  the  principles  of  equity  to  permit,  and  it  there- 
fore requires  that  in  every  suit  all  the  persons  who  have  legal  rights  in  the 
subject  in  dispute,  as  well  as  the  persons  having  the  equitable  right,  should  be 
made  parties  to  the  proceedings. 

Upon  this  ground  it  is,  that  in  all  suits  by  persons  claiming  under  a  trust, 
the  trustee  or  other  person  in  whom  the  legal  estate  is  vested,  is  required  to  be 
a  party  to  the  proceeding.  Thus,  where  an  estate  had  been  limited  by  a  mar- 
riage settlement  to  a  trustee  and  his  heirs,  upon  trust  during  the  lives  of  the 
plaintiff  and  his  wife,  to  apply  the  profits  to  their  use,  with  remainder  to  the 
children  of  the  marriage,  with  remainders  over;  and  a  bill  was  brought  by  the 
persons  interested  under  that  setdement  to  set  aside  a  former  settlement,  as 
r  *2ftA  1  obtained  *by  fraud,  it  was  held  that  the  plaintiff  could  have  no 
L  ^  decree  because  the  trustee  was  not  a  party ;  (c)  and   where  it 

appeared  that  a  mortgage  had  been  made  to  a  trustee  for  the  plaintiff,  it  was 
determined  that  the  trustee  was  a  necessary  party  to  a  suit  to  foreclose  the 
equity  of  redemption,  {d) 

The  rule  is  the  same  whether  the  trust  be  expressed  or  only  implied,  as 
where  the  executor  of  a  mortgagee  files  a  bill  to  foreclose  a  mortgage  of  free- 
hold or  copyhold  estate,  he  should  make  the  heir  at  law  of  the  mortgagee  a 
party,  (e)  because  although  according  to  the  principles  upon  which  Courts  of 
Equity  proceed,  money  secured  by  mortgage  is  considered  as  part  of  the  per- 
sonal estate  of  the  mortgagee,  and  belongs  on  his  death  to  his  personal  repre- 
sentative ;  yet,  as  the  legal  estate  is  in  the  heir,  he  would  not,  unless  he  was 
before  the  Court  when  it  was  pronounced,  be  bound  by  the  decree.  There  is 
another  reason  why  it  is  necessary  to  bring  the  heir  before  the  Court  in  a  biH 
to  foreclose  a  mortgage,  because  if  the  mortgagee  should  think  proper  to  redeem 
the  estate  under  the  decree,  he  will  be  a  necessary  party  to  the  re-conveyance  •  (/)  * 
And  so  important  is  it  considered  in  such  a  case  that  the  heir  should  be  a  party, 
that  where  a  mor^agee  died  without  any  heir  that  could  be  discovered,  the 
Court  restrained  his  executor  from  proceeding  at  law  to  compel  payment  of  the 
mortgage  money,  and  ordered  the  money  into  Court  till  the  heir  coaki  be 
found,  (g) 

The  neir,  however,  is  only  a  necessary  party  where  nothing  has  been  done . 
by  the  mortgagee  to  affect  the  descent  of  the  legal  estate  upon  hiou  If  the 
descent  of  the  legal  estate  has  been  diverted,  it  is  necessary  to  have  before  the 
Court  the  person  in  whom  it  is  actually  vested ;  and  therefore,  where  a  mort- 
gagee has  devised  his  mortgage  in  such  manner  as  to  pass  not  only  the  money 
secured,  but  the  legal  estate  in  the  property  mortgaged,  the  devisee  alone  may 
r  *2S7  1  ^^^^^^^  ^without  making  the  heir-at-law  of  the  original  mortgagee 
L  J  a  party.  (A) 

Upon  the  same  principle,  where  a  mortgagee  in  his  life-time  actually  assigiis 
his  whole  interest  in  the  mortgage,  even  though  the  assignment  be  made  without 
the  privity  of  the  mortgagor,  the  assignee  alone  may  foreclose  without  bringing 
the  original  mortgagee  before  the  Court;  (»)  and  where  there  have  been  several 

(c)  9  Mod.  80.  (d)  Wood  v.  Wilttami,  4  Mad.  180. 

(e)  Scoit  ▼.  Nicholl,  8  Rum  476.  (/)  Wood  ▼.  WiUiama,  4  Mtd.  180. 

(g)  Schoole  ▼.  Sail,  1  8ch.  d^  Lef.  177.  The  result  of  thia  caae  waa»  that  after  the  cadbb 
had  remained  some  years  io  Courty  it  was  thoagbt  worth  while  to  get  an  Act  of  Partiaineot 
to  reveat  the  estate,  on  an  allegation  that  the  heir  could  not  be  found.  Vide  etiam^  Stoloe 
V.  Robson,  19  Vea.  385;  3  V.  dc  B.  64;  Smith  v.  JUicbaell,  ibid.  miU  ;  SchahnaidiiM  v. 
Harrop,  6  Mad.  39. 

[h)  Williams  v.  Day,  d  Cha.  Ca.  32;  Renvoise  v.  Cooper,  Mad.  &  Geld.  371. 

[i)  Chamben  ▼.  Qoldwin,  9  Yes.  369. 


}i 
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mesne  aasigoinents  of  the  mortgage,  the  last  aaeignee,  provided  the  legal  estate 
m  vested  in  him,  will  be  sufficient  without  its  heing  necessary  to  bring  the  inter- 
mediate ones  before  the  Court  (Ar)  It  is  to  be  observed,  however,  that  in  order 
to  justify  the  omission  of  the  intermediate  assignees  in  the  case  of  an  assign- 
ment of  a  mortgage,  the  conveyance  must  have  been  absolute,  and  not  by  way 
of  mortgage ;  for  if  there  be  several  derivative  mortgagees,  they  must  all  be  made 
parties  to  a  bill  of  foreclosure  by  one  of  them.  Thus,  where  A.  made  a  mort- 
gage for  a  term  of  years  for  securing  350/.  and  interest  to  B.,  who  had  assigned 
the  term  to  C,  redeemable  by  himself  on  paying  300/.  and  interest  5  and  B* 
died,  and  C.  brought  a  bill  against  A.  to  foreclose  him  without  making  the  repre- 
eeatatives  of  B.  the  original  mortgagee  parties,  it  was  lield  by  the  Court  that 
there  was  plainly  a  want  of  proper  parties.  (I) 

The  principle  that  requires  a  trustee  or  otlier  owner  of  the  legal  estate  to  be 
brought  before  the  Court  in  suits  relating  to  trust  property,  applies  equally  to  all 
eues  where  the  legal  right  to  sue  for  the  thing  demanded  is  outstanding  in  a 
diffeient  party  from  the  one  claiming  the  beneficial  interest  Thus,  where  a 
bill  ie  filed  for  the  specific  performance  of  a  covenant  under  hand  and  seal  of 
(»e,  for  the  benefit  of  another,  the  covenantee  must  be  a  party  to  a  bill  by  the 
penon  for  whose  benefit  the  covenant  was  intended,  against  the  covenantor,  (m) 
And  so  in  Cape  v.  Parry ^  (n)  which  was  a  bill  filed  for  the  specific  performance 
*of  a  covenant  for  the  surrender  of  a  copyhold  estate  to  A.,  in  p  ^MMto  -1 
Host  for  others.  The  Lord  Chief  Baron  (Richards)  said,  that  as  >-  ^^  A 
the  effect  of  a  surrender,  if  the  Court  decreed  it,  would  be  to  give  the  legal 
estate  to  A.,  he  ought  to  be  a  party,  otherwise  another  suit  might  become  neces* 
st^sgaiast  him. 

The  principle  upon  which  Courts  of  Equity  act  in  cases  of  this  description^ 
is  illostrated  by  a  decision  of  the  Court  of  C.  B.,  in  the  case  of  Rolls  v.  YaU.  (0) 
la  that  ease,  A.  by  indenture  had  covenanted  with  B.  and  C,  that  he  A.  would 
eoter  mto  a  bond  to  pay  B.  a  sum  of  money  on  a  certain  day.  B.  died,  and 
his  administrator  brought  an  action  of  covenant  against  A.  for  the  money,  and 
it  was  adjudged  that  it  did  not  lie,  for  although  the  money  was  to  be  paid  to  B. 
who  was  dead,  yet  as  the  covenant  was  to  B.  and  C.  jointly,  C.  who  survived, 
being  the  party  to  the  indenture,  ought  to  have  sued.  Now,  supposing  that 
instead  of  bringing  an  action  of  covenant  on  the  indenture,  B.'s  representative, 
who  was  the  party  entitled  to  the  money,  had  filed  a  bill  in  Equity  against  A< 
for  the  payment,  and  had  obtained  a  decree,  it  is  clear  that  such  a  decree  would 
not  have  protected  A.  against  C.'s  right  to  bring  an  action  on  the  covenant,  for 
a  deeree  in  equity  for  A.  to  pay  a  sum  of  money  to  B.'s  representatives  never 
could  have  been  made  use  of  in  answer  io  an  action  broufiit  against  A.  by  C. 
as  surviving  covenantee  in  a  covenant  to  B.  and  C.  (/>)  The  rule  of  pleading 
It  law  in  cases  of  breaches  of  covenant,  appears  to  be  that  performance  of  a 
eofenant  must  be  pleaded  in  the  terms  of  the  covenant,  {q)  and  the  evidence  to 
sappoit  such  plea  must  be  confined  to  those  points  which  are  put  in  issue  under 
it$(r)  so  that  in  the  case  above  put,  an  action  by  C.  against  A.  for  non-per« 
fonnanoe  of  the  covenant  could  not  have  been  answered  by  showing  payment 
of  the  money  to  the  representative  of  B.  A/  must,  therefore,  in  order  to  have 
protected  himeelf  against  the  action  of  C,  have  fiJed  another  bill  in  Equity 


{k)  Had.  (/)  Hobart  ▼.  Abbot,  %  P.  Wms.  643. 

(w)  Cooke  V.  Cooke,  8  Vera.  86;  S  Ex.  Ca.  Ab.  73. 

(n)  a  J.  dc  W.  638.  (o)  YelT.  177 ;  1  Buktrode,  86,  b.  8.  0. 

(p)  1  lut  292,  b. 

(9)  HcoduDOfB  ▼.  8tratton,  1  Bos.  A;  PolL  465. 

(r)  Littler  ▼.  HoUand,  3  T.  R.  59Q. 
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r    *289    1  *S^^"^^  ^^^^  ^  which  B.'s  ^representttives  mnst  have  been  afni^f 
L  J  in  order  to  obtain  an  injunction  to  restrain  him  from  proceeding  in 

the  action. 

It  is  to  be  observed  that  the  preceding  cases  arose  npon  covenants  formally 
entered  into  under  hand  and  seal ;  the  same  rule  will  not  however  apply  to  lew 
formal  instruments,  such  as  ordinary  agreements  not  under  seal,  where  one 
party  contracts  as  agent  for  the  benefit  of  another.  In  such  cases,  it  is  not 
necessary  to  bring  the  agent  before  the  Court,  because  even  at  law,  it  is  the 
undoubted  right  of  the  principal  to  interpose  and  supersede  the  right  of  hii 
agent  by  claiming  to  have  the  contract  performed  to  himself,  although  made  in 
the  name  of  his  agent.  This  principle  was  acted  upon  by  the  Court  of  King's 
Bench,  in  the  case  of  the  Duke  of  Norfolk  v.  Worthey^  («)  and  in  Betkune  v. 
Fard>rother^  (f)  where  the  plaintiff  not  wishing  to  appear  as  purchaser,  pro- 
cured J.  S.  to  baigain  for  him,  who  signed  the  contract  (not  as  agent^  and  paid 
the  deposit  by  his  own  cheque ;  yet,  inasmuch  as  it  was  the  plaintiff  s  money, 
he  was  allowed  to  maintain  an  action  for  it  without  showing  any  disdaimer  by 
J.  S.  Upon  the  same  principle,  in  equity,  if  the  plaintiff  had  filed  a  bA 
against  the  vendor,  for  a  specific  performance,  he  would  not  have  been  under 
the  necessity  of  making  J.  S.  a  party  to  the  suit,  because,  if  he  had  saoeeeded 
in  his  object,  performance  of  the  contract  to  the  plaintiff  might  have  been 
shown  in  answer  to  an  action  at  law  by  J.  S.,  whose  title  was  merely  that  of 
agent  to  the  plaintiff.  It  is,  however,  frequently  the  practice  to  join  the  auc- 
tioneer as  co-plaintiff  with  the  vendor  in  suits  for  specific  performance  of  con- 
tracts entered  into  at  auctions,  but  that  is  because  he  has  an  interest  in  the 
contract,  and  may  maintain  an  action  upon  it  He  has  also  an  interest  in  being 
protected  against  the  legal  liability  which  he  may  have  incurred  in  an  action  by 
the  purchaser  to  recover  the  deposit 

It  is  to  be  observed,  that  in  order  to  enable  the  plaintiff  to  dispense  with  the 
necessity  for  making  the  agent  entering  into  a  contract  for  his  employer,  in  his 
own  name,  a  party  to  a  suit  to  enforce  such  contract,  he  must  state  in  his  bill, 
and  be  in  a  situation  to  show  by  evidence,  that  he  was  actually  an  agent  in  the 
r  *290  1  ^'^i^^c^><>i^  ^s  appears  to  have  been  *done  in  the  case  of  Bethunt 
L  -^  V.  Farebrother^  (u)  by  proving  that  although  the  money  was  paid 

by  the  cheque  of  the  agent,  it  was  in  fact  the  money  of  the  purchaser.  The 
iact  of  the  person  contracting  being  the  agent  of  the  plaintiff  may  likewne 
appear  from  the  contract  itself;  but  if  it  does  not  appear  from  the  contract  ilseli^ 
and  the  plaintiff  is  not  in  a  situation  to  show  the  agency,  by  proving  that  the 
money  was  his  own,  or  some  act  tantamount,  he  must  make  the  agent  a  par^ 
either  as  co-plaintiff  with  himself  or  as  a  defendant,  in  order  to  bind  his  inter* 
est,  for  otherwiBe  such  agent  would  have  a  right  to  sue  either  in  equity  for  a 
specific  performance  of  the  same  contract,  or  to  bring  an  action  at  law  for  the 
recovery  of  the  money  paid  to  the  defendant;  and  parol  evidence  on  the  part 
of  the  defendant  would  in  either  case  be  inadmissible  to  show,  in  oppositioa  to 
the  written  contract,  that  the  purchase  was  made  on  behalif  of  another,  (w) 
The  same  rule  will  apply  if  the  agent  contracted  as  well  on  his  own  behalf  as 
in  the  capacity  of  agent  for  another.  In  that  event  the  bill  must  be  filed  in  his 
own  name,  and  in  that  of  the  person  on  whose  behalf  he  acted,  or  at  least  audi 
person  must  be  a  party  to  the  suit ;  and  upon  this  principle,  in  Smaii  v.  wftt- 
wood^  {x)  where  a  contract  was  entered  into  for  the  purchase  of  an  estate  by 


(•)  1  Cam|»,  N.  P.  c  387.  (/)  Cited  6  M.  A;  8.  885. 

fu)  Uhi  tupra, 

\vo)  Bartlett  ▼.  Pickengill,  1  Cox,  15,  1  Eden,  615. 

\x)  1  Yoong^  407. 
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eertain  persons  in  their  own  names,  but  in  fact  on  their  own  account,  and  ajso 
IS  agents  for  other  parties,  a  bill  to  rescind  the  contract  was  filed  in  the  names 
both  of  the  agents,  and  of  the  other  parties  for  whom  they  contracted. 

With  respect  to  the  effect  of  a  sub-contract  in  rendering  it  necessary  to  bring 
the  party  concerned  in  it  before  the  Court  in  a  litigation  between  the  original 
eootractiog  parties,  the  following  distinction  has  been  made,  viz :  if  A.  contracts 
with  B.  to  convey  to  him  an  estate,  and  B.  afterwards  contracts  with  C,  that 
he,  B.,  wUl  convey  to  him  the  same  estate,  in  that  case  C.  is  not  a  necessary 
party  to  a  suit  between  A.  and  B.  for  a  specific  performance ;  but  if  the  contract 
entered  into  by  B.  with  C.  had  been,  not  that  he,  B.  should  convey  the  estate, 
hot  that  A.  the  original  vendor  should  convey  it  to  C,  then  C.  p  ^qi  -i 
^would  have  been  a  necessary  party  to  a  suit  by  B.  against  A.  for  ^  -J 

a  specific  performance,  (y) 

Upon  the  principle  above  stated,  it  is  presumed,  that  where  a  man  enters 
into  a  contract  which  is  expressed  in  the  instrument  itself  to  have  been  entered 
into  by  him  as  agent  for  another,  he  would  not  aAerwards  be  allowed  to  sue  for 
a  perTomiance  of  that  contract  on  his  own  behalf,  on  the  allegation  that  he  was 
ootaatborized  to  act  as  agent,  without  bringing  the  party,  on  whose  behalf  it  was 
expressed  to  be  made,  before  the  Court  At  law  it  haa  been  held,  that  a  plain- 
tiff under  such  circumstances  could  maintain  an  action,  by  procuring  from  the 
party  on  whose  behalf  he  appeared  to  have  entertained  the  contract,  a  renuncia- 
tbn  of  bis  interest  (z) 

It  is  to  be  observedf  here,  that  although  an  agent  entering  into  a  contract  in 
his  own  name,  may  be  joined  in  a  suit  as  co-plaintifiT  with  his  principal,  as  in 
the  case  before  referred  to  of  an  auctioneer^  who  is  frequently  joined  with  the 
vendor  in  a  bill  against  a  purchaser,  because  he  has  an  intftest  in  the  contract, 
or  may  bring  an  action  upon  it,  it  is  merely  on  the  ground  of  the  interest  which 
he  has  in  the  contract,  and  that  the  rule  is  indisputable,  that  wherever  an  agent 
hat  DO  interest  whatever  in  •the  property  in  litigation,  or  in  the  contract,  and 
cannot  be  sued  either  at  law  or  in  equity  respecting  it,  in  such  case  he  ought 
not  to  be  made  a  party  ^  and  that  if  he  is  made  a  co-plaintiff  in  the  suit,  a 
demoner  upon  that  ground  will  be  allowed,  (a)  Upon  this  principle  it  has 
heen  held  in  the  Court  of  Chancery,  that  an  agent  who  bids  at  au  auction  for 
*n  estate,  and  signs  the  memoraudum  in  his  own  name,  need  not  be  made  a 
oo-detendant  wim  his  employer  in  a  bill  for  a  specific  performance  of  such 
Veeroent  (6) 

Where  the  subject-matter  in  litigation  is  a  chod€  in  action  which  has  been 
the  sobject  of  assignment,  the  assignor,  or  if  dead,  his  personal  r-  Mon  1 
representative,  should  be  a  party ;  for  as  an  ^assignment  of  a  chose  ^  ^ 

inmuion  is  not  recognized  in  a  court  of  law,  and  is  only  considered  good  in 
^ity^  the  recovery  in  equity  by  the  assignee  would  be  no  answer  to  an  action 
at  bw  by  ihe  assignor,  in  whom  the  legal  right  to  sue  still  remains,  and  who 
Bf  bt  exercise  it  to  the  prejudice  of  the  party  liable ;  in  which  case  the  party 
fi^le  would  be  driven  to  the  circuitous  process  of  filing  another  bill  against  the 
plaintiff  at  law,  for  the  purpose  of  restraining  his  proceedings. 

Upon  this  ground,  where  an  obligee  had  assigned  over  a  bond,  and  died,  and 
the  assignee  sued  for  it  in  equity,  the  cause  was  directed  to  stand  over  to  make 
tbepeiBooal  representative  of  the  obligee  a  party;  (c)  and  in  another  case,  (d) 

(y) ▼.  Walfoid,  4  Ha«.  87S.  (r)  BiekeHon  v.  Barrell,  6  M.  &  B.  888. 

(a)  King  of  8p«in  v.  Machado»  4  Riuseli,  888;  vide  etianh  Caff  v.  Platell,  ib.  348,  and 
MtkiyntM  v.  HajftboroK,  ib.  844. 

(b)  Kiiiyriey  v.  Yoaog,  IMIt,  July  80,  1607»  Coo.  Eq.  PI.  48.     Vide  eUam,  Lisaett  v. 
Ica««,  8  Atk.  394;  Newman  ▼.  Godfrey,  8  Bfo.  C.  C.  888,  dted,  h^  Red.  180. 

(c)  Bmee  v.  Harrington,  8  Atk.  886.  (d)  Bn  v.  Fenwiok,  8  Bra.  C.  C.  85. 

Vol.  IlL— P  ^ 
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where  the  aMignor  of  ja  bond  was  dead,  and  there  was  not  a  repreeeotatiTe,  it 
was  held,  on  a  bill  filed  by  the  assignee  against  the  obligor  for  a  ne  exeat^  tint 
there  was  a  want  of  parties.  And  in  like  manner,  where  a  bill  was  filed  br 
the  assignees  of  a  judgment,  without  the  assignor  being  a  party,  it  was  hdd, 
that  the  plaintiffs  could  not  go  on  with  that  part  of  their  case  which  sov^ 
payment  of  the  debt  {d) 

For  the  same  reason,  where  a  bill  was  filed  against  the  directors  of  an  imia- 
corporated  joint  stock  company  by  a  holder  of  shares,  of  which  some  wen 
original,  and  some  were  alleged  to  be  derivative,  without  stating  with  resnel 
to  the  derivation  of  them,  the  manner  in  which  he  had  become  possessed  of 
them,  or  whether  they  had  been  transferred  to  him,  in  the  manner  in  whicb, 
according  to  the  regulations  of  the  company,  such  transfer  onght  to  have  been 
made,  I^rd  Brouffluim  appeared  to  think  that  the  persons  by  whom  the  sham 
had  been  assigned  to  the  plaintiffs  ought  to  have  been  parties  to  the  suit  (e) 

The  same  principle  appears  to  have  been  acted  upon  b^  the  Court  of  Exal^ 
quer,  in  certam  cases  in  which  bills  have  been  filed  for  tithes  by  lessees,  uoda 
parol  demises,  (which,  in  consequence  of  tithes  being  things  lying  in  grant,  aie 
▼oid  at  law)  in  which  cases,  upon  demurrers  being  put  in  and  submitted  to,  te 
r  *208  1  ^ourt  has  permitted  the  plaintiffs  to  amend  their  lulls  *by  maJd^ 
I-  -J  the  lessors  parties  to  the  suit.  (/)    In  a  recent  case  of  thu  namn^ 

where  an  objection  to  a  bill  for  tithes  by  a  lessee  claiming  under  this  desof- 
tion  of  demise,  was  taken  at  the  hearing.  Lord  Lyndhurst,  L.  G.  B.,  conadodi 
that  the  objection  was  valid,  and  would  have  allowed  it  but  for  the  cimmwtiafle 
that  the  plaintiff  had  originally  made  the  impropriators,  who  were  the  lestoOi 
defendants  to  the  suit;  but  in  consequence  of  their  having  put  in  a  discliimHi 
had,  previously  to  the  hearing,  dismissed  the  bill  as  against  them. 

It  may  be  observed  here,  diat  although  the  assignor  of  a  cho9e  in  at&m'i^ 
sometimes  made  a  party  defendant  to  a  suit,  yet  the  more  general  practice  iib 
(especially  where  the  assignment  contains,  as  it  almost  always  does,  a  power  tf ; 
attorney  from  the  assijnior  to  the  assignee  to  sue  in  his  name,)  to  make  te^ 
assignee  a  co-plaintiff  in  the  bill  $  in  which  case,  if  the  assignment  is       ~ 
upon  the  record,  there  will  be  no  necessity  to  establish  it  by  proof ; 
the  statement  in  the  bill,  to  which  they  are  both  parties,  is  an  admission  off 
fact,  upon  which  the  Court  is  bound  to  acL  {g\ 

Upon  the  principle  above  laid  down  it  is  neld,  that  although  a  credilor 
legatee  of  a  person  deceased  may  in  some  cases,  under  peculiar  circui 
such  as  an  allegation  of  fraud  or  collusion,  bring  a  bill  against  a  debtor  to 
estate,  for  the  purpose  of  augmenting  the  fund,  (A)  yet  such  a  suit  can  ii 
case  be  maintained  without  the  personal  representative  being  a  party,  (t) 
where  a  legatee  of  a  term  of  years  sued  for  it,  it  was  held  that  he  must 
the  executor  a  party,  although  he  alleged  that  he  had  his  assent,  {k)    kd\ 
although  an  executor  has  actually  released  his  interest  in  the  properly  soedi 
it  has  been  held  that  he  must  nevertheless  be  a  party  to  the  suit.  (/) 
r    *294    1      ^^^'^  ^  testator  having  been  resident  in  India,  where  *eH 
L  J  property  was,  died  there,  having  made  a  will,  whereby  he  I 


{d)  Cathcart  ▼.  Lewu,  I  Yes,  jun.  463.         («)  Waltrarn  t.  Ingilby,  1 M  A;  K.  it 

(/)  Heaning  ▼.  Willis,  8  Wood,  29 ;  Jacksoo  ▼.  Benton,  M'Lel.  6S. 

(jg)  Ryan  ▼.  Anderaon,  3  Mad.  174. 

(A)  Attorney  General  ▼.  Wynne,  Mos.  126 ;  Wikon  t.  Moon,  1  Mylne  db  K.  IS(;i 
eHaiOf  where  this  has  been  done  in  caeea  of  pertnenhip^  Bow4ier  v.  Watkiae^  1 R.  A| 
277. 

(«')  Ramoey  ▼.  Maud,  Rep.  temp.  Finch,  886;  Grifllth  v.  Bateman,  tb.  384; 
General  ▼.  Twiaden,  ib.  886;  Conway  t.  Stiood,  2  Freem.  168. 

{ft)  Moon  V.  Bhviava,  1  Ch.  Ca.  277.       {t)  enithby  v.  Btinton,  1  Yer.  81. 
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qneaAed  the  residae  of  his  estate  to  persons  resident  in  this  country,  but 
appointed  persons  in  India  his  executors,  who  proved  the  will  there ,  and  remit- 
ted the  proceeds  to  their  agent  in  this  country,  it  was  held,  that  the  residuary 
kgaiees  could  not  maintain  a  suit  against  the  agent  without  having  a  represen- 
tative to  die  testator  in  England  before  the  Court,  (m) 

It  is  to  be  observed,  that  in  this  and  all  other  cases  where  a  claim  on  property 
in  dispute  would  vest  in  the  personal  representative  of  a  deceased  person,  and 
there  is  no  general  personal  representative  of  that  person,  an  administration 
limited  to  the  subject  of  the  suit  will  be  necessary  to  enable  the  Court  to  pro- 
ceed to  a  decision  on  the  claim ;  and  when  a  right  is  clearly  vested,  as  in  a 
trost  term  which  is  required  to  be  assigned,  an  administration  of  the  effects  of 
^  deceased  trustee,  limited  to  the  trust  term,  is  necessary  to  warrant  the 
decree  of  the  Court  for  an  assignment  of  the  term,  (n)  In  some  cases,  how- 
ever, when  it  has  appeared  at  the  hearing  of  a  cause  that  the  personal  repre- 
sentative of  a  deceased  person,  not  a  party  to  the  suit,  ought  to  be  privy  to  the 
proceedings  under  a  decree,  but  that  no  question  could  arise  as  to  the  rights  of 
toch  representative ;  the  Court  has,  on  the  hearing,  made  a  decree  directing 
jWDceedings  before  one  of  the  Masters  of  the  Court,  without  requiring  the 
iQ^iesentative  to  be  made  a  party  by  amendment  or  otherwise ;  and  has  given 
have  to  the  parties  in  the  suit  to  bring  a  representative  before  the  Master,  on 
liking  the  accounts,  or  other  proceedings  directed  by  the  decree,  which  may 
^  concern  the  rights  of  such  representative ;  and  a  representative  thus  brought 
'^Mbre  the  Master  is  considered  as  a  party  to  the  cause  in  the  subsequent  pro- 
ceedings, (o) 

-  It  should  be  noticed  here,  that  by  an  Act  of  Parliament  passed  in  the  28 
Gca  3,  c.  87,  intituled  <*  An  Act  to  facilitate  the  distribution  of  assets  in  cases 
^friiere  the  person  to  whom  probate  is  mnted  is  out  of  the  realm,"  it  is  enacted, 
#rt  at  the  expiration  of  twelve  calendar  months  from  the  death  of  any  testator^i 
"'the  executor  to  whom  probate  has  been  granted  *is  then  residing  p  ^05  n 
|l  of  the  jurisdiction  of  the  Courts  of  Law  or  Equity,  it  shall  be  ^  -^ 
'il  for  the  Ecclesiastical  Court  which  granted  probate  of  the  will,  upon  tl^e 
cation  of  any  creditor,  next  of  kin  or  lefi^atee,  grounded  upon  such  affidavit 
Ttberein  mentioned,  to  grant  such  special  administration  as  therein  is  also 
tioned,  which  administration  shall  be  written  or  printed  upon  paper  or 
iment,  stamped  only  with  one  shilling  stamp.  By  the  third  section  of  the 
the  form  of  the  administration  to  be  granted  in  pursuance  thereof  is  given» 
is  limited  ^^for  the  purpose  to  become  and  be  made  a  party  to  a  biU  or 
f  to  be  exkibtted  againet  him  in  any  of  Hie  Majeety^s  Courts  of  Equity ^ 
to  carry  the  decree  or  decrees  of  any  of  the  said  Courts  into  effect^  and 
ther  or  otherunse,"  By  the  fourth  section  of  the  same  Act,  is  is  declared, 
It  it  shall  be  lawful  for  the  Court  of  Equity  in  which  such  suit  shall  be 
iding,  to  appoint  (if  it  shall  be  needfuH  any  person  or  persons  to  collect 
ootstanding  debts  or  effects  due  to  sucn  estate,  and  to  give  dischaives  for 
ne;  such  persons  or  person  giving  security,  in  the  usual  manner,  duly  to 
int  for  the  same."  And  by  the  fifth  section  it  is  enacted,  ^<that  it  shall 
iwAil  for  the  Accountant  Greneral  of  the  High  Court  of  Chancery,  or  for 
'Secretary  or  deputy  secretary  of  the  Governor  and  Company  of  the  Bank  of 
to  transfer,  and  for  the  Governor  and  Company  of  the  Bank  of  Eng- 
to  suffer  a  transfer  to  be  made,  of  any  stock  belonging  to  the  estate  of  such 
person,  into  the  name  of  the  Accountant  General,  in  trust  for  snch 
as  the  Court  shall  direct,  in  any  suit  in  which  the  person  to  whom 
%^^ 

^^  m)  Logmn  ▼.  Fairiie,  3  8.  &  8.  284.         (n)  Loid  Red.  144. 
^,^i)  Ibid.  145. 
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such  administration  hath  been  granted,  shall  be  or  may  have  been  a  party ; 
provided,  nevertheless,  that  if  tjie  executors  or  executor,  capable  of  acting  as 
such,  shall  return  to  and  reside  within  the  jurisdiction  of  any  of  the  said  Courts 
pending  such  suit,  such  executors  or  executor  shall  be  made  party  to  such  suit; 
and  the  costs  incurred  by  granting  such  administration,  and  by  proceeding  in 
such  suit  against  such  administrator,  shall  be  paid  by  such  person  or  persons, 
or  out  of  such  fund,  as  the  Court  where  such  suit  is  depending  shall  direct** 
r  *2fiA  1  ^^  ^^^  sixih  section  it  is  further  enacted,  ^^  that  *  where  an  infant 
>-  -^  is  sole  executor,  administration  with  the  will  annexed  shall  be 

granted  to  the  guardian  of  such  infant,  or  to  such  other  person  as  the  spiritual 
court  shall  think  fit,  until  such  infant  shall  have  attained  the  full  age  of  twenty- 
one  years,  at  which  period,  and  not  before,  probate  of  the  will  shall  be  granted 
to  him."  And  it  is  enacted  by  the  seventh  section,  **that  the  person  to  whom 
such  administration  shall  be  granted  shall  have  the  same  jjowers  vested  in  him 
as  an  administrator  now  hath  by  virtue  of  an  administration  granted  to  him 
durante  minora  xtate  of  the  next  of  kin/' 

It  is  to  be  observed,  that  the  rule  which  requires  that  the  trustees,  or  other 
persons  having  the  legal  estate  in  the  thing  demanded,  should  in  all  cases  be 
before  the  Court,  has,  as  we  have  seen,  been  adopted  on  account  of  the  impos- 
sibility of  otherwise  preventing  the  assertion  of  the  legal  right  in  Conrts  of 
Law ;  for  in  some  cases,  where  the  trustee  has  had  no  beneficial  interest  in  the 
property,  and  was  not  possessed  of  a  legal  estate  which  he  could  set  up  at  law 
to  the  annoyance  of  the  defendant  in  equity,  the  Court  has  permitted  bills  to 
be  filed  by  the  ce8tui  qui  trusts  without  making  such  tnistee  a  party,  the  cei- 
ttii  qui  trusts  undertaking  for  him  that  he  shall  conform  to  such  decree  as  the 
Court  shall  make,  (r)  liius  where  a  bill  was  filed  to  carry  the  tnists  of  a  will 
into  execution,  whereby,  amongst  other  things,  lands  were  limited  to  tnisteei 
for  a  term  of  years,  to  raise  a  sum  of  money  by  way  of  portions  for  yoov^ 
children,  two  of  which  younger  children  had  assigned  their  shares  of  the  sum 
to  be  raised  to  a  trustee  for  the  benefit  of  the  others,  but  which  last  trustee  was 
not  before  the  Court :  the  only  question  was,  whether  he  ought  to  be  a  party 
to  the  suit ;  and  the  Court  was  of  opinion,  that  as  the  trustees  of  the  term  who 
had  the  legal  estate,  and  all  the  children  who  had  the  beneficial  interest,  wece 
parties,  there  was  no  oc4;asion  to  make  the  other  trustee  a  party,  {s)  Upon  the 
same  principle,  where  a  man  had  executed  a  deed,  providing,  in  case  of  his 
r  *297  1  ^^^«  ^^'  ^  certain  person  and  her  children,  and  had  deposited  *it 
I-  -J  in  the  hands  of  an  attorney  for  the  benefit  of  all  parties,  but  after- 

wards procured  possession  of  it  himself,  it  was  held,  on  demurrer,  that  the 
woman  and  her  children  could  maintain  a  suit  to  compel  him  to  deliver  up  the 
deed,  without  making  the  attorney  with  whom  it  was  deposited  and  against 
whom  no  breach  of  trust  was  alleged,  a  party,  {t)  • 

For  the  same  reason  it  has  been  held,  that  although,  as  we  have  seen,  the 
assignor  of  a  chose  in  action  is  a  necessary  party  to  a  suit  by  the  assignee,  yet 
the  assignee  of  an  equitable  interest  in  the  nature  of  a  chose  in  aeiian  may 
maintain  a  suit  for  the  assertion  of  that  interest  without  bringing  the  assigaor 
before  the  Court  Thus,  where  one  of  two  joint  executors  and  residuary 
legatees  assigned  his  share  of  the  residue  and  died,  and  afterwards  his  assignee 
brought  a  bill  against  the  other  executor  for  his  share  of  the  residue,  the  Cooft 
of  Exchequer  held  that  the  representatives  of  the  assignor  were  not 
parties,  as  the  proof  of  the  receipt  of  the  purchase-money  by  the 
would  be  sufficient  evidence  of  the  pUintifif 's  title,  (u) 

(r)  Kirk  v.  Clark,  Prec  in  Cha.  %75.         (•)  Head  v.  Lord  Tejnham,  1  Cox»  57. 
(<)  Kyne  v.  Moora»  1  8.  A;  8.  61.  (t»)  Bteks  v.  Jones,  3  Anrt.  061. 
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The  principle  of  the  Coarii  that  the  persoD  having  the  legal  right  to  sue  for 
Ae  same  matter  which  he  might  enforce  at  law  against  the  defendant,  should 
be  before  the  Court  at  the  time  of  its  pronouncing  its  decision,  applies  to  all 
penoDS  who  have  legal  demands  against  the  defendant  arising  out  of  the  same 
matter :  thus,  as  it  has  been  decided  that  at  law  an  assignee  of  a  lease  may  be 
nied  for  non-performance  of  the  covenants  both  by  the  lessor  and  the  original 
lessee  from  whom  he  derives  title,  Courts  of  Equity  will  not  permit  cither  the 
leasor  or  lessee  to  institute  proceedings  against  him  in  respect  of  his  covenants, 
without  having  the  other  before  them,  in  order  that  the  rights  of  both  may  be 
settled  at  the  same  time.  Upon  this  ground,  where  a  man  granted  a  lease  of 
booses  for  thirty  years  to  B. ,  who  covenanted  to  keep  them  in  good  repair,  and 
died,  having  bequeathed  the  term  to  his  wife ;  and  afterwards,  by  mesne  assign- 
ments, the  term  became  vested  in  a  pauper,  but  the  houses  becoming  out  of 
repair  and  the  rent  in  anrear,  a  bill  was  brought  by  the  lessor  against  the  assig- 
nee for  repairs,  and  an  account  of  the  arrears  of  rent;  upon  an  r-  «„gg  -, 
^objection  being  taken,  that  the  executors  of  the  original  lessee  ^  -^ 

were  not  parties,  the  Lord  Chancellor  said,  that  to  make  the  proceedings  unex- 
ceptionable, it  would  be  very  proper  to  have  them  before  the  Court;  for  that 
it  did  not  appear  to  him  but  that  the  plaintiff  might  have  had  a  satisfaction  at 
law  against  the  executors,  and,  if  so,  the  plainiiff^s  equity  will  be  their 

r'fy.  (^)    The  same  objection  was  allowed  in  the  caset)f  the  City  of  Lon- 
V.  Richmond,  (y)  which  was  also  the  case  of  a  bill  against  the  assignee  of 
a  lease  for  payment  of  rent  and  performance  of  covenants. 

It  is  to  be  observed  here,  that  the  rule  which  requires  all  persons  having  simi- 
lar rights  to  sue  at  law  with  that  of  the  plaintiff  to  be  brought  before  the  Court, 
does  not  apply  to  a  bill  filed  by  the  last  indorsee  of  a  bill  of  exchange  which 
h»  been  lost,  against  the  acceptor ;  in  which  case  it  has  been  held  that  neither 
the  drawer  (z)  nor  the  prior  indorsees  are  necessary  parties,  (a)  because  in  such 
eases,  the  ground  of  the  application  to  a  Court  of  Equity  is  the  loss  of  the 
ioftminent ;  and  the  Court  only  relieves  upon  the  terms  of  the  plaintiff  giving 
the  defendant  ample  security'  against  being  called  upon  again  by  the  drawer  or 
indoisees,  in  case  they  should  become  possessed  of  the  instrument.  .  It  has 
been  held,  however,  that  where  a  suit  is  instituted  by  an  acceptor  against  the 
boUer  of  a  bill  of  exchange  which  is  forthcoming*  for  the  purpose  of  having  it 
deiirered  up,  there  the  drawer  is  a  necessary  party.  (6) 

The  principle  that  persons  having  co-existent  rights  with  the  plaintiff  to  sue 
the  defendant  must  be  brought  before  the  Court  in  all  cases  where  the  subject- 
isatter  of  the  right  is  to  be  litigated  in  equity,  is  not  confined  to  cases  where 
neh  co-existent  rights  to  sue  are  at  law ;  it  applies  equally  to  cases  where 
another  person  has  a  right  to  sue,  for  the  same  matter,  in  equity ;  in  such  cases 
tbe  defendant  is  equally  entided  to  insist  that  the  person  possessing  such  right 
ihoald  be  ^brought  before  the  Court  before  any  decree  is  pro-  p  ^^ngg  "] 
WHinced,  in  order  that  such  right  may  be  bound  by  the  decree.  ^  -^ 

Thus,  where  a  bill  was  filed  by  a  vicar  against  a  sequestrator  for  an  account  of  the 
profits  of  a  benefice*  received  during  its  vacation  it  appears  to  have  been  thought 
bj  the  Court  that  the  bishop  ought  to  have  been  a  party  to  the  suit,  because 
the  sequestrator  was  accountable  to  him  for  what  he  had  received ;  (c)  and,  on 
the  other  hand,  where  a  bill  was  filed  by  a  bishop  and  a  sequestrator  against 
ao  occupier  for  an  account  of  tithes  during  the  lunacy  of  the  incumbent,  who 


(x)  SuMlry  ▼.  Gimmmer,  S  Eq.  Ca.  Ah.  165;  e.  6. 

(ar)  3  Vctd.  421. 

(z)  Danes  ▼.  Dodd,  4  Price,  176.  (a)  Macartnm;^  v.  Oraham,  %  Sim.  286. 

(6)  Ptafold  V.  Nano,  5  Siin.  405.  (c)  Jones  v.  Bamtt,  Bonh.  192. 
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had  been  found  a  lunatic  under  a  commiasion,  it  waa  held  thai  the  incaabent 
or  hia  committee  ought  to  have  been  a  party,  (d)  It  aeema,  however,  that 
where  a  living  ia  under  sequeatration  for  debt,  the  incumbent  may  maintain  a  mil 
for  tithea  without  making  the  aeqneatrator  or  the  biahop  a  party.  Thia  appean 
to  have  been  the  opinion  of  Lord  Lyndhurat,  L.  C.  B.,  in  TFarringtcn  v. 
Sadletf  (e)  where  a  decree  was  made  in  a  suit  by  a  vicar  for  tithea,  althou^ 
the  vicarage  waa  under  aequeatration,  and  the  occupiers  had  actually  paid  cer- 
tain alleged  rooduses  to  the  sequestrator.  Upon  the  principle  above  atated.  it 
ia  held,  that,  in  general,  where  a  suit  is  instituted  on  behalf  of  a  lunatic  either 
by  the  Attorney  General  or  his  committee,  the  lunatic  himself  must  be  a  eo* 
plaintiff,  because  he  may  recover  his  aensea,  and  would  not  be  bound  by  the 
decree.  In  strictness,  however,  a  lunatic  ought  not  to  be  a  party  to  a  suit  ta 
be  relieved  against  an  act  done  by  himself  during  his  lunacy,  beouiae  he  can- 
not be  heard  to  stultify  himsel£  {J^) 

The  reason  for  making  a  lunatic  a  party,  (g)  namely,  that  he  may  recover  his 
aenses,  does  not  apply  to  an  idiot,  who  ia  considered  in  law  as  incapaUe  of 
recovery.  He  is,  therefore,  not  a  necesaary  party  to  a  auit  inatituled  for  hii 
benefit.  (A) 

r  *300  1  ^"^  neither  an  idiot  nor  a  lunatic  can  inatitute  a  auit,  nor  can 
I-  ^  *one  be  inatituted  on  his  behalf,  without  the  committee  of  hia  eatate 

being  a  party  either  as  plaintiff  or  defendant  (k) 

In  the  preceding  caaea  the  party  required  had  a  concurrent  right  with  the 

Elaintiff  in  the  w/iole  subject  of  the  suit;  the  same  rule,  however,  appliea  where 
e  haa  only  a  concurrent  right  in  a  portion  of  it ;  thua,  where  there  are  two 
joint- tenants  for  life,  and  one  of  them  exhibits  a  bill?  the  other  must  be  a  party, 
unless  the  bill  shows  that  he  is  dead ;  (/)  and  where  A.,  B.  and  C.  were  joini 
leaaees  under  the  City  of  London,  and  A.  and  B.  brought  a  bill  againat  the  les- 
sors  to  have  certain  allowances  out  of  the  rent,  and  it  appeared  upon  the  hearii^ 
that  C.  was  living,  an  objection,  becauae  he  waa  not  a  party  to  the  bilU  was 
allowed ;  (m)  and  ao,  where  a  bill  is  brought  for  a  partition  either  by  joitti- 
tenants,  or  tenants  in  common,  as  mutual  conveyances  are  decreed,  all  penooa 
necessary  to  make  auch  conveyancea  must  be  parties  to  the  suit ;  (n)  and  where 
one  tenant  in  common  had  granted  a  lease  of  his  share  for  a  long  term  of  yean, 
the  lessee  was  held  to  be  a  necessary  party  to  the  suit,  at  the  expenae,  never* 
theless,  of  his  lessor,  who  was  to  be  responsible  for  his  costs,  (o) 

Where,  however,  a  tenant  in  common  had  demised  his  share  tor  a  long  term 
of  years,  it  waa  held  that  the  termor  for  yeara  waa  entitled  to  file  a  bill  for  a 
partition  against  the  other  tenants  in  common,  without  bringing  tlie  reversioner 
of  the  share  demised  before  the  Court ;  (p)  and  so  it  seems  that  where  one  of 
the  partiea  is  only  tenant  for  life,  he  may  maintain  a  suit  for  a  partition  without 
the  party  entided  in  remainder,  (q)  Where  the  object  of  a  suit  is  to  ascertain 
boundaries,  the  rule  is  different,  and  the  Court  will  not  entertain  a  bill  of  thai  de«> 
acription  without  having  the  remainder-men  and  all  parties  interested  before  ii.(r) 


(d)  Bithop  of  London  ▼.  Nichollt,  Bunb.  141. 


[e)  1  Young,  383. 

(/)  Attorney  Gen.  ▼.  Woolrieb,  1  Ch.  Ga.  153 ;  Attorney  Gen.  ▼.  Parkharat,  1  Ch. 
Cft.  112:  Ridler  V.  Ridler,  1  £q.  Oil  Ab.  879;  Anie,  113. 

(g)  AnU,  116.  (A)  AnU,  115. 

(k)  Woolfryes  ▼.  Woolfryes,  ante,  1 15. 

It)  Haycock  v.  Haycock,  3  Cha.  Ca.  134 ;  Weaton  t.  Keighlrj,  Rep.  temp.  Pmcb,  83. 

(m)  8uflbrd  ▼.  The  City  of  London,  1  P.  Wma.  438 ;  I  8tra.  95,  8.  C. 

(vi)  Anon.  3  Swan.  139.  (o)  Cornish  t.  Geat,  3  Cox,  37. 

Ip)  Baring  t.  Nash,  1  Yea.  &  B.  555.       (q)  Willa  ▼.  Sbde,  6  Yea.  498. 

(r)  Ray  ley  ▼.  Beat,  1  R.  &  M.  659,  vide  etiam.  Miller  ▼.  Warmington,  1  Jm.  &  W. 
484;  8peer  ▼.  Crawter,  3  Met.  410. 
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*It  18  noty  liowever,  in  general  necessary,  in  qaestiona  relating  p  ^^^^  -, 
to  real  property,  that  the  occupying  tenants  under  leases  should  be  I-  -^ 

patties,  unless  their  concurrence  is  necessary,  as  in  the  case  above  referred  to 
of  the  lessee  of  a  tenant  in  common ;  or  unless  the  object  of  the  soit  is  to  restrain 
an  qectment  brought  against  them  instead  of  against  their  landlord ;  as  in  the 
ease  of  Lawley  ▼•  fFtoden^  (s)  in  whidb  Lord  Eldon  allowed  a  demurrer  for 
vant  of  parties  to  a  bill  by  the  owner  of  an  estate,  to  restrain  an  injunction 

linst  his  tenant  without  makioff  htm  a  party ;  observing,  however,  that  if  the 

lintiff  in  equity  had  been  made  a  defendant  at  law,  instead  of  his  tenant,  as 
he  miffht  have  been,  he  should  not  have  thought  it  necessary  to  make  him  a 
defendant 

But)  although  it  is  not  usual,  in  suits  relating  to  property,  to  make  the  occu* 
pying  lessees  of  such  property  parties  to  the  proceedings,  yet  if  such  lessees,  or 
odber  persons  having  only  limited  interests  in  the  property,  seek  to  establish  any 
mht  respecting  such  property,  it  is  necessary  that  they  should  bring  the  owners 
of  the  inheritance  before  the  Court,  in  order  that,  in  case  the  suit  is  unsuccess- 
U,  the  decree  of  the  Court  dismissing  the  bill  may  be  binding  upon  them. 
Thus,  to  a  bill  by  the  lessees  of  property  in  a  parish  to  establish  a  modus,  the 
owner  of  the  inheritance  must  be  a  party ;  and  for  the  same  reason,  if  there  is 
a  qoestion  concerning  a  right  of  common,  though  a  leaseholder  may  enlbrce  it 
at  bw,  yet  if  he  bring  a  bill  in  equity  to  establish  such  right,  he  must  being  the 
penons  in  whom  the  fee  of  his  estate  is  vested  before  the  Court ;  {t)  and  so,  in 
a  suit  in  equity  to  establish  a  right  to  fees  in  an  office,  although  in  an  action  at 
law  for  such  fees  it  is  not  necessary  to  make  any  person  a  party  but  the  one 
who  has  actually  received  such  fees,  yet  in  equity  it  is  necessaiy  to  have  all 
penons  before  the  Court  who  have  any  pretence  to  a  right.  (t«) 

Upon  the  same  principle,  where  a  bill  filed  by  a  lessee  against  a  lord  of  a 
r,  and  the  tenant  of  a  particular  house,  to  have  the  house,  which  obstructed 


the  plaintiff's  way,  pulled  down,  and  to  be  quieted  in  the  possession  r-    ^^^    -i 
of  the  way  *for  the  future,  the  defendant* s  counsel  objected  for  want  ^  J 


because  the  plaintiff *s  lessor  was  not  before  the  Court,  and  the  ofajec- 
lion  was  allowed,  (x) 

These  cases  all  proceed  upon  the  principle  before  laid  down,  namely,  that  of 
pieventing  a  defendant  from  beiuff  harassed  by  a  multiplicity  of  suits  for  the 
aune  thing ;  in  consequence  of  which  principle  it  is  held  to  be  a  rule  of  a  Court 
of  Equity,  that  if  you  withdraw  a  question  from  a  Court  of  Law  for  the  purpose 
of  insisting  upon  a  general  right,  you  must  have  all  the  parties  before  the  Court 
who  are  necessaiy  to  make  the  determination  complete,  and  to  quiet  the  ques- 

The  application  of  this  rule,  however,  is  strictly  confined  lo  cases  where  the 
knee  seeks  to  establish  a  general  right ;  where  he  only  seeks  that  which  is 
incidental  to  his  situation  as  tenant,  he  need  not  make  his  landlord  a  party. 
Tims  a  lessee  of  tithes  may  file  a  bill  for  tithes  against  an  occupier,  without 
making  his  lessor  a  party,  because  the  daira  to  tithes  abstracted,  is  merely  poe- 
•Mory ;  and,  upon  the  same  principle,  where  an  occupier  who  was  sued  for 
tithes  by  the  lessee  of  an  impropriate  rector  filed  a  cross  bill  against  such  rector 
for  a  discovery  of  documents,  &c.,  a  demurrer  to  such  bill  by  the  rector  was 
aDowed.  (z) 

It  should  be  noticed  here,  that  in  order  to  entitle  a  lessee  to  sue  for  tithes 
without  his  lessor,  he  must  claim  under  a  demise  by  deed^  because  tithes,  being 


(•)  8  8wan.  143.  (/)  Poora  ▼.  CItrk,  3  Atk.  516. 

u)  Pawlet  ▼.  Bidiop  of  Linooln,  3  Atk.  896. 

X)  Foan  ▼.  Chrk,  3  Atk.  615.  (y)  Ibid, 

(s)  Tooth  ▼.  The  Dean  and  Chapter  of  Canterbaiy,  3  Sin.  61. 
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things  which  lie  in  grant,  cannot  be  demised  byparoi^  and  a  decree  in  favoorof 
a  plaintiff  claiming  under  a  verbal  demise,  woola  therefore  be  no  bar  to  another 
suit  for  the  same  tithes  by  the  lessor.  Upon  this  ground,  in  Hennmg  t.  WU- 
/m,  (a)  the  Court  of  Exchequer  allowed  a  demurrer  to  the  plaintiff's  bill  because 
the  impropriator,  who  was  the  lessor,  was  not  a  party,  and  the  plaintiff  haviag 
submitted  to  the  demurrer,  obtained  leave  to  amend  his  bill  by  making  the 
r  *^0^  1  ^>i^Pf^P>^^^of  ^  party*  (6)  A  similar  demurrer  was  put  in  to  a  bill 
L  J  for  tithes  *by  a  lessee  under  a  parol  demise,  in  Jeikson  ▼.  Bah 

8on^  (c)  and  allowed  ;  leave  being  also  given  to  amend,  by  making  the  impio- 
priator  a  party  ;  and  in  ffWiams  v.  Jones^  {d)  the  principle  to  be  deduced  firoai 
the  foregoing  cases  was  recognized  by  Lord  Lyndhurst,  L.  C  B.  In  that  case 
the  vicar,  who  was  the  lessor,  had  been  originally  made  a  party  to  tne  soit,  bat 
as  he  had  by  his  answer  disclaimed  all  interest  in  the  tithes  in  question,  the 
j^aintiff  had  dismissed  the  bill  as  against  him,  and  brought  the  suit  to  a  hearing 
against  the  occupier  only ;  and  Lord  Lyndhurst  held,  that  as  the  vicar  had  been 
originally  a  party,  the  circumstance  of  the  bill  having  been  dismissed  as  against 
him,  made  no  difference,  for  aliliough  his  disclaimer  could  not  be  read  against 
the  other  defendants,. no  inconvenience  could  arise,  because  the  lessor,  after 
such  disclaimer,  would  never  be  allowed  to  set  up  any  claim  against  the  oceo- 
pier  for  the  same  tithes. 

The  rule  that  persons  claiming  joint  interests  in  an  estate  cannot  sue  without 
making  their  companions  parties,  applies  equally  whether  the  subject  matter  of 
the  suit  be  real  or  personal  property ;  thus,  where  a  legacy  is  given  to  two 
jointly,  one  cannot  sue  for  it  alone ;  though  where  there  are  several  le^gacies, 
each  may  sue  for  his  own.  (e)  And  so,  where  there  are  several  persons  inter* 
ested,  as  joint-tenants,  in  money  secured  by  mortgage,  they  must  all  be  made 
parties  to  a  bill  to  foreclose  such  mcHrtgage.  This  was  decided  to  be  the  law  of 
the  Court  by  Lord  Thurlow,  in  the  case  of  Lowe  v.  Morgan^  (f)  where  a 
mortgagee  had  assigned  the  money  secured  by  the  mortgage  to  three  persons  as 
joint-tenants.  In  that  case,  his  Lordship  appears  to  have  laid  a  stress  upon  the 
circumstance  of  the  parties  interested  in  the  money  being  joint-tenants  ;  from 
which  it  has  been  inferred  that  a  tenant  in  severalty  or  in  common  might  fore* 
dose  as  to  lus  share  without  making  the  other  persons  interested  in  the  money 
parties ;  and  a  decree  to  this  effect  was  actually  made  in  a  case  where  a  tnistee 
of  money  belonging  to  several  individuals  had  laid  it  out  on  a  mortgi^  and 
r  *ao4  1  ^^^^^^^1^3  ^1^®  ^^  ^^  persons  entitled  *to  part  of  the  porchaae- 
L  -'  money  filed  a  bill  against  the  mortgagor  and  the  trustee  for  his 

share  of  the  mortgage  money  or  a  foreclosure  $  which  was  entertained^  although 
the  parties  inteiestc^  in  the  rest  of  the  money  were  not  before  the  Court,  {g) 

In  a  late  case,  however,  before  Sir  John  Leach,  V.  C,  it  was  determined, 
that  there  can  be  no  redemption  or  foreclosure  unless  all  the  parties  interested 
in  the  mortgage  money  are  before  the  Court;  and,  on  this  ground,  a  bill  by  a 
person  entitl^  in  severalty  to  one-sixth  of  the  mortgage  money,  to  foredose 
one- sixth  of  the  estate,  was  dismissed  with  costs. 

As  a  person  entitled  to  a  part  only  of  the  mortgage  money  cannot  foredose 
the  mortgage  without  bringing  the  other  parties  interested  in  the  mortgage 


(a)  3  Wood,  39 ;  3  Owil.  898. 

(6)  The  bill  «»m  arnendcKl,  by  making  the  IcMor  a  defondaDty  and  praying  that  the 
pier  might  be  decreed  to  account  with  the  lessor,  and  that  what  should  be  found  due  in  the 
account  might  be  paid  into  Court  for  the  benefit  of  the  plaintiff.     Vide  Loid  Ljodhnist's 


judgment  in  Williams  ▼.  Jones,  Young,  355. 

(0  M*Lel.  62;  13  Pri.  131.  (ji)  1  Young,  363 

(e)  Haycock  v.  Haycock,  3  Oh.  Ca.  134.     {/)  I  Bro.  0.  C. 
(jg)  Monlgomerie  ▼.  The  Marquii  of  Bath,  8  Yes.  680. 


363. 
888. 
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money  before  the  Court,  so  neither  can  a  mortgagee  redeem  the'  niorigaged 
estate  withoat  making  all  those  who  have  an  equal  right  to  redeem  with  himself 
parties  to  the  suit 

For  this  reason  it  was  held,  in  Lord  Cholrnondeley  v.  Lord  Clinton^  (A)  that 
where  two  estates  are  mortgaged  to  the  same  person  for  securing  the  same  sum 
of  money,  and  afterwards  the  equity  of  redemption  of  one  estate  becomes  vested 
in  a  different  party  from  the  other,  the  owner  of  one  cannot  redeem  his  part 
separately.  The  mortgagee  is  entitled  to  insist  that  the  whole  of  the  mortgaged 
estate  shall  be  redeemed  together ;  and,  for  this  purpose,  that  all  the  persons 
interested  in  the  several  estates  or  mortgages  should  be  made  parties  to  a  bill 
seeking  an  account  and  redemption. 

The  same  rule  prevailed  in  Polk  v.  Lord  Clinton^  (i)  which  differed  from 
that  of  Lord  Cholrnondeley  v.  Lord  Clinton^  above  cited,  in  the  circumstance, 
only,  of  its  being  a  bill  by  a  second  mortgagee  of  part  of  an  estate  to  redeem  a 
first  mortgage,  which  embraced  the  whole  property.  Lord  Orford  had  con* 
veyed  certain  estates  in  the  counties  of  Dorset,  Devon  and  Cornwall,  by  way 
of  mortgage,  to  Sir  E.  Hughes,  who  afterwards  died,  and  the  mortgage  became 
vested,  in  ihe  executors  of  his  wife.  Lady  Hughes.  Upon  the  deam  of  Lord 
Orford,  the  Dorsetshire  ^estates  became  the  property  of  Mr.  Wal-  p  ^o/^e  -i 
pole;  and  ^e  Devon  and  Cornwall  estates  became  vested  in  trus-  ^  -^ 

tees  for  Lord  Clinton,  who  mortgaged  them  to  Sir  R.  Palk,  the  plaintiff. 
Upon  the  hearing  of  the  cause,  an  objection  was  taken,  because  Mr.  Walpole, 
in  whom  the  Dorsetshire  estate  was  vested,  was  not  before  the  Court ;  and  Sir 
William  Grant,  in  giving  judgment  in  favour  of  the  objection,  said,  *^The  right 
to  bring  him  (Mr.  Walpole)  into  Court  is  the  necessary  consequence  of  the 
right  to  redeem  the  mortgage  upon  his  estate.  The  plaintiff  insists  that  he  has 
a  right  to  redeem  tl)e  whole  of  Lady  Hughes's  mortgage,  not  only  so  far  as  it 
afiects  the  estate  of  Lord  Clinton,  the  plaintiff's  mortgagor,  but  also  as  it  affects 
the  estate  of  Mr.  Walpole;  then  he  will  have  a  right  to  call  upon  him  to  attend 
the  account,  and  when  it  is  taken,  and  the  plaintiff  has  redeemed  Lady  Hughes's 
ezecotors,  to  call  upon  Mr.  Walpole  to  pay  the  amount  or  be  foreclosed.  It  is 
DOW  clearly  settled  that  a  subsequent  mortgagee  must  redeem  the  entire  mort- 
gage of  a  prior  mortgagee.  There  would  be  some  ground  for  the  objection  if 
the  plaintiff  might  redeem  Lady  Hughes's  executors  by  parcels,  so  much  as 
affiscts  the  estate  of  his  mortgagor.  Lord  Clinton ;  but  that  is  not  competent  to 
him^  he  mast  redeem  them  altogether  or  not  at  all.  He  must  pay  off  the  whole 
som^  and  put  himself  completely  in  their  stead.  The  same  law  that  give^  him 
the  right  to  call  upon  Lady  Hughes's  executors  to  convey  an  estate  with  which 
he  ht»  no  connection,  imposes  upon  him  tht  duty^  as  well  as  gives  him  the 
right,  to  call  upon  the  owner  of  that  estate  to  be  a  party."  {k) 

In  the  above  cases,  the  mortgage  of  the  two  estates  was  tor  the  same  sum  of 
money,  and  was  part  of  the  same  transaction.  The  rule,  however,  has  been 
extended  to  cases  where  a  mortgage  has  been  of  two  distinct  estates  to  the  same 
moflgagee  for  securing  different  sums  of  money ;  and  it  has  been  decided  in 
many  cases,  that  a  mortgagee  of  two  separate  estates,  upon  distinct  transactions 
(lom  the  same  mortgagor,  is  entitled  to  hold  both  mortgages  till  the  amount  due 
npon  both  be  discharged ;  and  that  even  against  the  purchaser  *of  p  •ofiA  n 
the  equity  of  redemption  of  one  of  the  mortgaged  estates  without  ^  ^ 

notice;  so  that  the  mortgages,  although  for  distinct  sums,  are  in  effect  for  one 
sum.  Upon  this  principle,  where  the  purchaser  of  the  equity  of  redemption 
of  a  mortgaged  estate  filed  his  bill  against  the  mortgagee,  to  redeem,  and  the 


(A)  3  Jae.  A  W.  3,  184.  (0  12  Vet.  48. 

(A)  Pklk  V.  Loid  CUntoD,  13  Ym.  61. 
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defendant,  by  his  tnswer,  stated  a  subsequent  mortgi^  made  to  him,  hy  the 
same  mortgagor,  of  a  distinct  estate  for  a  distinet  debt,  it  was  held  that  the  per- 
sons interested  in  the  equity  of  redemption  of  the  second  mortgage  were 


sary  parties  to  the  suit.  (l\  And  this  rule  prevails  although  one  mortnge  be  a 
idedge  of  personalty  ana  the  other  a  mortgage  of  realty,  (m)  It  does  not, 
however,  hold  longer  than  while  both  mortgages  continue  united  in  the  same 
mortgagee;  so  that  if  a  mortgagee,  having  two  distinct  mortgages  on  two  sepa- 
rate estates,  assigns  one  of  the  mortgages  to  a  third  person,  the  assignee  of  the 
assigned  mortgages  need  not  be  brought  before  the  Court  in  a  suit  to  redeem  the 
oiher.  (n) 

The  rule  which  requires  that  in  a  bill  filed  for  the  purpose  of  redeeming  a 
mortgage,  the  plaintiff  should  bring  before  the  Coutt  all  those  who,  as  wdl  as 
himself,  have  a  riffht  to  redeem,  luts  been  held  to  apply  to  a  second  ineam* 
brancer  filing  a  bttl  to  redeem  a  prior  incumbrance,  who  must,  in  such  case, 
bring  the  mortgagor,  as  well  as  the  prior  incumbrancer,  before  the  Court,  (e) 
This  is  a  rule  of  long  standing,  and  was  followed  by  Lord  Thuiiow,  when  his 
adherence  to  it  was  very  inconvenient  in  consequence  of  the  heir-at-law  of  the 
mortgagor  being  abroad.  His  Jjordship  then  said,  that  it  seemed  to  him  ^*  im- 
possible that  a  second  mortgagee  should  come  into  Court  against  the  first  mort- 
sagee  without  making  the  mortgagor  or  his  heir  a  party.  The  natural  decree 
IS,  that  the  second  mortgagee  shall  redeem  the  first  mortgagee,  and  that  the 
mortgagor  shall  redeem  him  or  be  foreclosed."  (/>)  The  same  rule  was  con- 
firm^ by  Lord  Eldon,  in  Folk  v.  Lord  Clinton^  (q)  and  has  ever  since  been 
aeted  upon  as  the  rule  of  the  Court. 

r  *2l07  1  '^"^  although  a  second  mortgagee,  seeking  to  redeem  a  first 
L  J  mortgagee,  must  make  the  mortgagor  or  his  heir  a  party,  yet  he 

may,  if  he  please,  foreclose  the  mortgagor  and  a  third  mortgagee,  without 
bringing  the  first  mortgagee  before  the  Court,  because  by  so  doing  he  mevdy 
puts  himself  in  the  place  of  the  mortgagor  and  subsequent  mortgagee,  and  leaves 
the  first  mortgagee  in  the  situation  in  which  he  stood  before,  (r)  For  the  same 
reason  it  has  been  held  that  a  third  mortgagee  buying  in  tne  first,  need  not 
make  the  second  mortgagee  a  party  to  a  bill  to  foreclose  the  mortgagor.  Upon 
the  same  ground  it  is  also  considered  unnecessary,  in  a  bill  by  incumbranoem 
for  the  sale  of  an  estate,  to  make  annuitants,  or  other  prior  incumbraaeeis, 
parties;  (a)  and  so  in  a  suit  for  the  execution  of  a  trust  by  those  daiming  the 
ultimate  oenefit  of  the  trust  after  the  satisfaction  of  prior  charges,  it  is  held  not 
to  be  necessary  to  bring  before  the  Court  the  persons  claiming  the  benefit  of 
such  prior  charges;  and  therefore,  to  a  bill  for  the  application  of  a  surplus  afier 
payment  of  debts  or  legacies,  or  other  prior  incumbrances,  the  creditons,  lega- 
tees or  incumbrancers  need  not  be  parties,  {t) 

Upon  the  same  principle,  where,  on  a  bill  filed  by  a  creditor  against  the 
representative  and  heir  of  a  trader,  for  the  purpose  of  having  eertain  freehold 
and  copyhold  estates,  whieh^ad  been  devised  to  him,  sold,  &e  annuitants  and 
legatees  under  the  will  of  the  father  were  made  parties,  but  the  Master  of  the 
Bolls  held,  that  as  their  incumbrances  were  prior  to  the  interest  of  the  son, 
Ih^  ought  not  to  have  been  parties,  (u) 

The  same  principle  which  calls  for  the  presence  of  all  persons  having  an 
interest  in  the  equity  of  redemption  in  the  case  of  bills  to  redeem  a  mortgage, 


(i)  Iraton  ▼.  Denoy  3  Coz,  435.  (m)  Jones  v.  Smith,  5  Yet.  SSO,  n. 

(n)  Willie  v.  Logg,  8  Eden.  78. 

(o)  Thompmi  t.  BMkerviUe,  8  Ch.  Rep.  315. 

(p)  FeU  y.  Brown,  S  Bro.  C.  C.  276.         (q)  18  Yet.  48. 


(r)  Lord  Hollb's  gsm,  cited  8  Ch.  Rep.  86. 

(•)  Roee  T.  Page,  8  Sim.  471. 

(tt)  Parker  v.  Fuller,  1  Rom.  db  M.  656. 


Roee  T.  Page,  8  Sim.  471.  (t)  Lord  Red.  143. 
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nqmixm  that  where  a  mortgagee  seeks  to  foreclose  the  mortgagor,  he  shoald 
biuig  before  tlie  Conn  all  persons  claiming  an  interest  in  the  mortgage  under 
Umaelf ;  therefore,  if  there  are  several  derivative  ^mortgagees,  they  r-  ^^fka  n 
mnet  all  be  parties  to  a  bill  of  foreclosure,  (x)  ^  -^ 

If*  however,  a  mortgagee  has  assigned  or  conveyed  away  from  himself  not 
only  the  money  due  on  the  mortgage,  but  also  the  mortgaged  premises,  the 
may,  as  we  have  seen  foreclose  without  making  the  original  mort- 
a  party;  and  upon  the  same  principle  it  may  also  be  inferred,  from  the 
of  Renwnze  v.  Cooper^  (y)  that  where  a  mortgagee  has  devised  his  inter- 
est in  the  mortgage  in  such  a  manner  as  to  pass  not  only  the  mortgage  money 
bat  the  estate  mortgaged,  the  devisee  alone  may  foreclose  without  making  the 
heir-at-law  of  the  original  mortgagee  a  party,  unless  he  claims  to  have  the  will 
estaUished ;  (z)  in  which  case  he  must  be  made  a  defendant,  because  it  has 
been  held  that  a  devisee  and  heir  cannot  join  in  the  same  suit,  even  upon  an 
allegatioa  that  they  have  agreed  to  divide  the  matter  in  question  between  them,  (a) 

The  rule  which  requires  that  all  parties  interested  in  the  object  of  a  suit 
should  be  party  to  the  bill,  applies  to  all  cases  in  which  an  account  is  sought 
against  a  defendant.  One  person  cannot  exhibit  a  bill  against  an  accounting 
party  without  bringing  before  the  Court  all  persons  who  are  interested  in  hav-> 
ifl|g  the  account  taken,  or  in  the  result  of  it,  otherwise  the  defendant  might  be 
hanassed  by  as  many  suits  as  there  are  parties  interested  in  the  account  Thus 
in  a  soit  for  a  share  of  a  partnership  adventure,  it  is  in  general  necessary  that 
all  persons  having  shares  in  the  same  adventure  should  be  parties ;  (6)  and  a 
lesiauary  legatee  seeking  an  account  and  share  of  the  residue,  must  bring  before 
the  Court  all  the  parties  interested  in  that  residue,  (c^  And  so  where  a  moiety 
of  a  residue  was  given  to  one  of  the  defendants  for  life,  and,  upon  his  decease, 
to  each  persons  as  she  should  appoint,  and  in  default  of  appoint-  r-  ^^qq  -^ 
ment,  *to  certain  other  persons  for  life,  it  was  held  that  the  other  ^  -^ 

pesBODs,  although  their  interests  depended  upon  such  a  remote  contingency, 
oocfat  to  be  before  tlie  Court,  (d) 

Upon  the  same  principle  it  is,  that  in  suits  by  next  of  kin  against  a  personal 
representative  for  an  account,  the  Court  requires  that  all  the  next  of  kin  should 
be  before  it;  and  it  is  to  be  observed,  that  in  all  (e)  cases  where  the  parties 
elaiai  onder  a  general  description,  or  of  being  some  of  a  class  of  persons  enti- 
ded,  the  Court  will  not  make  a  decree  without  being  first  satisfied  that  all  the 
individoals  of  the  class,  or  who  come  under  the  general  description,  are  before 
it  For  this  purpose  the  Court,  in  cases  of  this  description,  before  directing 
an  account,  or  other  relief  prayed  by  the  bill,  invariably  refers  it  to  one  of  the 
Masters  to  inquire  who  the  individoals  of  the  class,  or  answering  the  general 
description,  are;  and  then,  if  it  turns  out  that  any  of  them  are  not  before  the 
Coort,  the  plaintiff  must  file  a  supplemental  bill,  for  the  purpose  of  bringing 
them  in,  before  the  cause  is  finally  heard.  (/} 


(X)  Hobwt  V.  Abbot»  2  P.  Wom.  648.  (y)  Mad.  dc  Geld.  371. 

(r)  l.0wis  V.  Nangle,  2  Vet.  631. 

ia)  Cholmondelej  ▼.  Clinton,  1  T.  dc  R.  104,  116. 
b)  Ireton  ▼.  LewU,  Rep.  t.  Ftnch,  96 ;  Moffat  ▼.  Farqaharaon,  2  Bro.  C.  C.  388. 
(e)  Pariona  ▼.  Neville,  3  Bro.  C.  G.  366.     In  Cockbum  ▼.  ThompsoD,  16  Vet.  828, 
Lsvd  EldoD  aaid,  this  adniitflt>f  an  exoeptioii,  wheie  it  it  not  neoeaaaiy,  or  iooonTaoient. 

(d)  SkMrit  ▼.  Bircb,  8  Bro.  0.  C.  220. 

(e)  Where  one  of  the  next  of  kin  of  an  inteatate  who  died  in  India,  procured  letten  of 
adminirtration  to  his  eflbcCs  here,  it  was  held  that  he  might  sue  the  perMm  who  had  taken 
oal  an  Indian  adaiinistration,  and  had  afterwards  oonie  to  this  country,  without  making  the 

of  the  next  of  kin  parties ;  Sandilands  v.  Innes,  8  Sim.  264. 
(/)  Sedvide  Waits  ▼.  Tempter,  1  8.  dc  8.  810. 
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The  rule  that  all  persons  interested  in  aii  account  should  be  made  parties  to 
a  suit  against  the  accounting  party,  will  not  apply  where  it  appears  that  some 
of  the  parties  interested  in  such  account  have  been  accounted  with  and  paid ; 
thus  in  the  case  of  a  bill  by  an  infant  cestui  qui  trust  coming  of  age,  for  his 
share  of  a  fund,  it  is  the  constant  practice  to  decree  an  account  without  reqinr- 
ing  the  other  cestui  qui  trusts^  who  have  come  of  age  before,  and  have  received 
^eir  shares,  to  be  before  the  Court  And  in  the  case  of  a  partnership,  where 
a  bill  was  filed  against  factors  by  the  persons  interested  in  one  moiety  of  a 
cai^  of  tobacco,  for  a  discovery  and  account  as  to  that  moiety,  without  making 
the  person  interested  in  the  other  moiety  a  party,  and  it  appeared  that  the 
defendants  had  distinguished  in  their  accounts  between  him  and  the  plaintiffs, 
and  had  divided  the  funds,  and  kept  separate  accounts,  the  Court  held  that  the 
r  *^in  1  ^^'^^^  ^^  ^^®  other  moiety  was  not  a  necessary  party  to  the 
I-  -I  *8uit.  (g)    And  where  A.  B.  C,  being  partners- together,  and  A. 

agreed  with  D.  to  give  him  a  moiety  of  his  share  in  t!)e  concern,  it  was  held 
that  an  account  might  be  decreed  between  A.  and  D.,  without  making  B.  and 
C.  parties,  (h)  It  is  also  held,  that  to  a  bill  by  a  person  entitled  to  a  certain 
aliquot  portion  of  an  ascertained  sum  in  the  hands  of  trustees,  the  co^eHm  qui 
trusts  are  not  necessary  parties,  (t)  In  some  cases,  where  a  party  having  a 
joint  interest  with  the  plaintiffs  in  the  taking  of  an  account  has  been  abroad,  thtf 
cause  will  be  allowed  to  go  on  without  him ;  thus  in  the  Exchequer,  where  a 
bill  was  filed  by  some  of  the  children  of  a  freeman  of  London,  who  was  dead, 
for  an  account  and  division  of  his  personal  estate,  and  it  appeared  that  one  of 
the  children  was  beyond  sea,  the  Court  was  moved  that  they  might  hear  the 
cause  without  him ;  and  that  if  it  appeared  that  he  had  any  right,  he  might 
come  before  the  deputy  remembrancer  on  the  account;  and,  though  no  prece- 
dent was  produced  of  such  an  order,  the  Court  gave  liberty  to  hear  the  case 
without  him.  {j) 

The  question  whether  a  trustee  of  an  estate  can  be  called  upon  by  a  par- 
chaser  of  a  portion  of  an  estate  sold  to  different  persons  under  a  trust  for  sale, 
without  bringing  all  the  other  persons  interested  in  the  same  estate  before  die 
Court,  was  discussed  before  Lord  Eldon,  in  the  case  of  Goodson  v.  ElHson ;  (k) 
in  that  case  the  persons  beneficially  interested  in  an  estate  vested  in  trustees 
had,  many  years  before  the  commencement  of  tlie  suit,  proceeded  to  sell  the 
entirety  in  various  lots,  one  of  which  was  purchased  by  the  plaintiffs,  and  all 
the  persons  beneficially  interested  joined  in  conveying  it  to  him.  The  trustee, 
however,  did  not  join,  and  upon  his  death  the  legal  estate  became  vested  in  the 
defendants,  upon  whose  refusal  to  convey  without  the  sanction  of  the  Conit, 
the  bill  was  filed,  and  a  decree  for  a  conveyance  by  the  defendants  was  pfo- 
nounced  by  Lord  Gifford,  who  directed  that  they  should  pay  the  costs  of  the 
suit  Upon  appeal,  however,  to  Lord  Eldon,  his  Lordship  expressed  coosid- 
erable  doubts  whether  a  trustee  could  be  called  upon  to  divest  himself  of 
r  *311  1*^  ^^^'  ^^  conveying  different  parcels  of  the  trust  property  at 
^  -^  different  times,  and  whether  it  was  not  therefore  necessary  to  have 

all  the  other  cestui  qui  trusts  before  the  Court;  but  upon  re-ar^gument  the  Lord 
Chancellor  stated,  that  he  thought  there  were  parties  enough  before  the  Court 
to  enable  him  to  make  a  decree,  but  as  it  was  the  case  of  an  old  trust,  he 
thought  the  Court  was  bound  to  inquire  into  the  facts,  and  that  the  trustees  had 
a  right  to  have  the  conveyance  settled  in  the  Master's  office* 


i: 


)  Weymouth  ▼.  Boyer,  I  Yes.  jan.  416. 
(%)  Browa  ▼.  De  Tastet,  Jac.  384.     Vide  eiiamy  Bray  v.  Fromont,  6  Mad.  Ac  Gdd.  5. 
t)  8mith  ▼.  8dow»  8  Mad.  10.  (J)  Rogen  v.  Linton,  Bonb.  SOO. 

k)  8  livm.  683. 
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It  is  a  general  rule,  aristqg  out  of  the  preceding  priDciplee,  admitting  of  very 
few  exceptions,  that  a  trustee  cannot,  under  ordinary  circumstances,  institute  pro- 
eeedings  in  Equity  relating  to  the  trust  property,  without  making  the  r.e8ltn  qui 
irusU  parties  to  the  proofing.  (/)  Thus,  where  a  bill  is  filed  by  trustees  for 
■ale,  against  a  purchaser,  for  a  specific  performance  of  the  contract,  the  ce9iui 
qui  truMis  of  the  purchase- money  must  be  parties  unless  there  is  a  clause  in 
the  trust-deed  declaring  the  receipt  of  the  trustees  to  be  a  sufficient  discharge, 
which  is  considered  as  a  declaration  by  the  author  of  the  tnist,  that  the  receipt 
of  the  persons  beneficially  interested  in  the  produce  of  the  sale  shall  not  be 
necessary ;  (m)  and  where  a  bill  was  filed  by  certain  persons,  describing  them- 
selves as  trustees  for  a  society  consisting  of  a  great  number  of  persons,  for  the 
specific  performance  of  an  agreement  entered  into  by  themselves  for  the  benefit 
of  the  society,  and  a  demurrer  was  put  in  because  the  members  of  the  society 
were  not  parties  to  the  suit,  upon  the  argument  of  which,  it  was  insisted  that  a 
trastec  could  not  file  a  bill  respecting  the  trust  property,  without  making  the 
eesfia  qtd  trust  a  party ;  and  that,  although  the  members  of  the  society  were  so 
nnnierous  that  it  was  not  practicable  to  make  all  of  them  parties,  the  bill  ought 
to  have  been  filed  by  some  of  them  on  behalf  of  themselves  and  the  others, 
and  that  it  did  not  appear  by  the  bill  that  the  plaintifis  were  even  members  of 
'the  society,  the  demurrer  was  upon  these  grounds  'allowed,  (o)  p  *^\o  n 
Upon  the  same  principle,  if  a  mortgagee  dies,  and  his  heir  files  a  ^  -^ 

bill  of  foreclosure,  the  executor  of  the  mortgagee  must  be  a  party,  becaose, 
althoogh  at  law  the  legal  right  to  the  estate  is  in  the  heir,  yet  in  equity  he  is 
only  considered  as  a  trustee  for  the  executor,  who  is  the  person  entitled  to  the 
mortgage  money,  (p)  and  for  tliis  reason,  where  the  heir  of  the  mortgagee  had 
Ibredosed  the  mortgagor  without  making  the  executor  of  the  mortgagee  a  party, 
and  a  bill  was  filed  by  the  executor  against  the  heir,  the  land  was  decreed  to  the 
executor,  (q)  It  seems,  however,  that  although  tlie  personal  representative  is 
ihe  person  entitled  to  receive  the  money,  the  heir  has  a  right  to  say  that  he  will 
pay  oflT  the  mortgage  to  the  executor,  and  take  the  benefit  of  the  foreclosure 
himself;  (r)  and  for  this  reason  as  well  as  that  before  stated,  the  heir  of  a  mort- 
gagee is  a  necessary  party  to  a  bill  of  foreclosure  by  the  personal  representative, 
unless  the  mortgagee  has  devised  the  mortgaged  estate,  in  which  case,  as  we 
have  seen,  his  heir  is  not  a  necessary  party  to  a  bill  by  the  devisee  to  foreclose 
Ihe  equity  of  redemption,  (s) 

There  are  instances,  in  which,  under  peculiar  circumstances,  trustees  ate 
allowed  to  maintain  a  suit,  without  their  cestui  qui  trusts^  as  in  the  case  before 
mentioned,  of  trustees  under  u  deed,  by  which  estates  are  vested  in  them  upon 
trasi  to  sell  and  to  apply  the  produce  amongst  creditors  or  others,  with  a  clause, 
dedaring  the  receipt  of  the  trustees  to  be  a  good  dischaige  to  the  purchasers.  (/) 
In  cases  also  where  the  interest  of  the  cestui  qui  trust  is  collateral  to  the  rights 
between  the  plaintifl^  and  the  defendant,  a  person  standing  in  the  place  p  ^i  3  -1 
of  *tnistee  has  been  allowed  to  maintain  a  suit  respecting  the  trust  ^  ^ 

property,  without  making  the  persons  for  whom  he  is  trustee,  parties ;  thus  the 
pawnee  of  a  chattel  or  his  representative  may  maintain  a  suit  for  the  chattel 


(0  Kirk  V.  Clark,  Prec.  Chs.  276. 

(m)  Ptr  Sir  J.  Leach,  V.  C,  CalveKy  ▼.  Phdp^  Mad.  k.  Geld.  233. 
(o)  Douglas  V.  Horsfall,  3  8.  &  8.  184. 

(/»)  Prrake  ▼.  Hearaey,  NeU.  98;  8  Freem.  180,  a  C;  1  Ch.  Ca.  61,  8.  C;  %  Eq. 
Ca.  Ab.  77,  8.  C. 
(7)  Gobe  ▼.  Carlisle,  cited  3  Veni.  66.  (r)  Clerkaoa  ▼.  Bowyer,  2  Vera.  67. 

(t)  Reovoiie  ▼.  Cooper,  Mad.  it,  Geld.  871 ;  all/^  808. 
?l)  See  Calferly  ▼.  Phelps  Mad.  it,  Geld.  229;  as  to  foreokMirs  in  such  cases,  videpost. 
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without  making  the  pawner  a  party.  And  so  in  the  ease  of  SmnBt  t.  71m- 
tred^  (ti)  where  a  hill  was  brought  for  an  account,  and  for  the  deliveiy  of  a 
strong  box,  in  which  were  found  jewels,  and  a  note  in  these  words :  <*  Jewels 
belonging  to  the  Duke  of  Devonshire,'*  in  the  hands  of  Mr.  Sairille,  whose 
representative  the  plaintiff  was.  and  in  whose  possession  they  had  been  for  fifty 
vears«  and  an  objection  was  taken  that  the  Duke's  representative  ought  to  have 
been  a  party«  it  was  held  that  the  plaintiff  might  sustain  the  suit  without  him. 
And  upon  the  same  principle,  where  one  of  two  trustees  had  been  prevaQed 
upon  by  his  co*trustee  lo  transfer  the  trust  fund  into  his  name  alone,  and  the 
co-trustee  afterwards  sold  ^e  stock,  and  received  the  produce,  and  never  re- 
placed it ;  upon  a  bill  filed  by  the  trustee  against  his  co-trustee  to  compel  him 
to  replace  the  stock,  a  demurrer  was  put  in,  on  the  ground  that  the  eeUui  fj[m 
trusts  of  the  fund  were  not  made  parties,  which  upon  argument  was  over- 
ruled, {x) 

And  here  it  may  be  observed,  that  the  personal  representative  in  all  cases 
represents  the  personal  estate  of  the  deceased,  and  is  entitled  to  sue  for  it  in 
equity  as  well  as  law,  without  making  the  residuary  legatees,  or  any  of  the 
other  persons  interested  in  it,  parties  to  the  suit.  For  this  reason,  where  a 
woman  by  her  will  gave  all  her  personal  estate  to  her  bastard  child,  and  made 
B.  Sl  C«  her  executors,  and  died ;  and  within  a  short  time  afVer  the  bastard  died 
intestate ;  upon  a  bill  filed  by  the  executor  against  a  person  in  whose  hands  the 
property  of  the  mother  was,  praying  for  an  account,  the  defendant  demurred, 
oecause  the  representative  of  the  bastard  and  the  Attorney  General  were  not 

Crties ;  and  the  demurrer  was  over-ruled,  it  being  held  that  the  executor  was 
jally  entitled  to  the  estate  of  his  testatrix ;  and  though  this  may  be  in  tivst 
for  another,  yet  as  the  executor  has  the  legal  title,  he  can  give  a  good  discharge 
r  •*ai4  1  *^  ^^^  defendant  {y)  And  in  every  case,  an  executor,  though  a 
L  ^  bare  trustee,  and  though  there  be  a  residuary  legatee,  is  entided  to 

sue  for  the  personal  estate  in  equity  as  well  as  at  law,  unless  the  cestui  qm 
trusts  will  oppose  it.  (z) 

The  same  principle  applies  to  the  cases  of  assignees  of  bankrupts  or  insol- 
vent debtors,  who  may  either  maintain  or  defend  suits  relating  to  the  estates 
vested  in  them  as  such  assignees,  without  the  creditors  for  whom  they  are  trus- 
tees being  made  parties  to  the  suit  (a)  Nor  is  it  necessary  in  such  case,  thai 
the  bankrupt  or  insolvent,  though  interested  in  the  residue^  should  be  before  the 
Court,  (6)  though,  finom  a  decision  in  Mr.  Vernon's  Reports,  it  appears  to  have 
been  formerly  considered  necessary  in  suits  by  assignees  to  have  the  banknipt 
before  the  Court  (c)  Where,  however,  creditors,  instead  of  seeking  relief 
under  the  commission,  proceed  at  law  against  the  bankrupt,  the  bankrupt  may 
file  a  bill  of  discovery  in  aid  of  his  defence  at  law,  and  for  an  injunction  ;  and 
where  there  are  complicated  accounts,  he  may  pray  to  have  them  taken,  and  to 
have  the  balance  due  to  him  from  the  defendants  set  off  against  tlie  demand  of 
the  creditors,  without  making  his  assignees  parties,  {d\  but  he  cannot  pray  to 
have  the  balance  paid  to  him,  because  that  belongs  to  his  assignees. 

The  rule,  that  where  the  persons,  by  law  entitled  to  represent  the  personal 
estate,  is  the  party  suing,  legatees  or  other  persons  interested  in  the  estate  need 
not  be  parties,  does  not  extend  to  the  case  of  a  residuary  legatee  suing  for  his 
share  of  the  residue,  in  which  case,  as  we  have  seen,  it  is  necessary  that  all 
the  residuary  legatees  should  be  before  the  Court     Nor  does  it  apply  to  real 

(u)  1  VeMy,  101 ;  3  Swanst  141,  8.  C.     (x)  Franco  v.  Franco^  3  Yes.  77. 

(jf)  Jonea  ▼.  GoodchHd,  3  P.  Wma.  33.       (z)  Ibid.  48. 

(a)  Spragf  v.  Binko,  5  Vea.  587.  (Jb)  3  P.  Wmt^  311,  in  wait, 

(e)  Sharp  ▼.  Gamon,  2  Vem.  82;  1  Eq..Ca.  Ab.  72;  PL  7,  8.  C. 

(cQ  Lowndca  v.  Taybr,  1  Mad.  428. 
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estates;  iheiefore  where  Ie|;acie8  are  chaiged  upon  real  estates,  it  will  not  be 
soffident  to  bring  the  ezecutom  before  the  Court,  but  all  the  other  legatees  must 
be  parties ;  (e)  it  seems,  however,  that  trustees  of  a  real  estate  for  payment  of 
debts,  may  sustain  a  suit,  either  as  plaintiffs  or^^defendanls,  with-  r-  ^n-,^  -i 
oat  bringing  before  the  Court  the  creditors  or  legatees  for  whom  ^  -^ 

they  are  trustees.  (/) 

But  although  in  ordinary  cases  the  executor  represents  the  whole  personal 
estate,  and  no  legatee  need  be  a  party,  because  the  personal  estate  may  be 
exhausted  by  the  debts,  and  the  interest  of  the  legatee  is  therefore  uncertain, 
the  appointees  under  the  will  of  a  feme  covert  are  in  a  different  situation,  their 
interest  cannot  be  defeated  by  debts,  and  they  are  in  the  common  situation  of 
cesitd  mi  trusts^  and  must  be  made  parties  $  therefore,  where  the  administra- 
tor with  the  will  annexed  of  a  married  woman,  filed  a  bill,  praying  that  the 
defendants  miffht  pay  over  to  him  a  sum  of  money,  as  to  which  a  testamentary 
appointment  had  been  executed  by  the  testatrix,  by  virtue  of  a  power  in  her 
mairiage  settlement,  without  making  the  appointees  parties,  the  Court  ordered 
the  case  to  stand  over,  with  leave  for  the  plaintiff  to  amend  by  bringing  the 
appcHDtees  before  the  Court  {g)  Where^  however  the  appointees  were  very 
anmefons,  and  the  bill  was  filed  by  some  of  them  on  behalf  of  themselves  and 
the  others,  the  Court  dispensed  with  the  general  rule  which  required  them  afl 
to  be  parties.  {K\  It  is  to  be  observed,  that  in  Craker  v.  Parrott,  (t)  on  a  bill 
filed  by  one  or  four  children,  who  where  appointees  of  their  mother,  to  set 
nide  the  appointment  on  account  of  the  unfairness  of  the  distribution,  it  was 
held  that  all  the  other  children  who  were  appointees  need  not  be  parties,  because 
they  might  go  in  before  the  Master. 

Bat  although  an  executor  or  administrator,  as  representing  the  personal  estate 
and  all  those  interested  in  it,  may  sue  for  the  recovery  of  any  part  of  that  estate 
withoat  making  the  persons  beneficially  interested  parties  to  the  prooeedinff,  yet 
where  there  are  more  than  one  executor  or  administrator,  one  cannot  maintain 
a  sait  alone  without  the  othen  j  {k)  and  where  to  a  bill  filed  by  one  executor, 
a  demurrer  was  pot  in  on  the  ground  that  a  co-executor,  who  was  an  infant, 
was  no  party,  the  bill  was  ordered  to  be  amended,  {t)  Where,  however,  one 
executor  of  several  has  alone  proved,  he  may  *sue  wiUiout  making  p  ^^^q  -i 
the  other  executors  parties,  although  they  have  not  renounced,  (m)  ^  -^ 

In  this  respect,  the  rule  of  Courts  of  Equity  is  different  from  that  of  Courts  of 
Law,  as  there,  if  there  be  several  executore  or  administrators,  they  must  all 
join  in  bringing  actions,  though  some  have  not  proved  the  will,  or  have  refused 
before  the  on&iary.  (n)  In  another  respect  also,  the  rales  adopted  by  Coorts 
of  Equity  differ  from  those  of  Courts  of  Law  in  matters  of  this  description^ 
beeaose  at  law,  all  persons  having  a  joint  interest,  must  join  in  an  action  as 
phintiffii ;  but  in  equity  it  is  sufficient  that  all  parties  interested  in  the  subject 
of  the  suit  should  be  before  the  Court  either  as  plaintiffs  or  defendants ;  therefore 
of  two  or  more  assignees  of  a  bankrupt  may  sue  in  equity  without  his 


(e)  Mono  v.  8ftdler»  1  Cox.  358.  (/}  Lord  Rod.  143. 

(r)  CoDit  V.  Jefiery,  1  8.  dt  8.  105.  (A)  Manning  ▼.  TliMigwr»  1  8.  dt  8.  106. 

(n  3  Cha.  Ctu  338.  (Ar)  Offley  ▼.  Jenney,  3  Cha.  Rep.  93. 

(0  Ibid. 

(m^  Davias  v.  WiDiams,  1  Sim,  5.  Bot  where  a.  peraon  devieee  that  hie  ezeeotors  ahooU 
wtil  iue  lendy  and  lesTee  two  eiecDton»  one  whereof  diee  and  the  other  renounce^  and  admin- 
iitratkm  ie  granted  to  A.,  who  brings  a  bill  against  the  heir  to  compel  a  sale,  it  seems  doabt- 
fal  whether  the  renouncing  execator»  in  whom  the  power  of  sale  collateral  to  the  execatonhip 
was  Tested,  oaght  not  to  te  made  a  party.     Yeates  ▼.  Comptoo,  3  P.  W.  308. 

(it)  Kilby  V.  Stanton,  3  Yonnge  A  Jenr.  77;  and  wk  Willians  on  Executors  asd 
Admuumrmn,  1147,  and  the  casee  there  '    * 
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co-assiffnees,  provided  they  are  made  defendanta,  {o)  and  so  one  ezecotor  inaj 
sue  without  his  co-executor  joining,  if  the  co-executor  be  made  a  defendant 
It  appears,  that  in  a  case  of  this  description.  Lord  Thuriow  at  first  doubted 
whether  the  co-executor  was  entitled  to  his  costs,  but  that  he  at  length  ordered 
them  to  be  paid  to  him.  {p) 

It  may  be  collected  from  several  of  the  preceding  cases,  that  althoogh  it  is 
necessary  to  have  before  tbe  Court  all  persons  claiming  concurrent  interests  widi 
the  plaintiff,  yet  it  is  not  requisite,  in  order  to  make  a  person  a  necessary  party, 
that  such  interest  should  be  immediate,  it  will  equally  apply,  whether  the  inter* 
est  be  in  possession;  remainder  or  reversion ;  and  upon  this  principle  it  ts  held, 
that  in  all  cases  in  which  an  estate  is  claimed,  against  another,  by  a  pereoa 
deriving  title  under  a  settlement,  made  either  by  deed  or  will,  it  is  necessary  ta 
make  all  the  persons  claiming  under  such  settlement  parties  to  the  suit,  down 
to  the  person  entitled  to  the  first  vested  estate  of  inheritance^  either  in  fee  or 
r  *317  1  ^^  ^^^  inclusive,  *Upon  this  principle,  where  a  bill  was  filed  for 
*-  ^  the  execution  of  a  trust  for  settling  an  estate  on  several  branches  of 

a  family,  it  was  held  necessary  to  make  the  first  person  entitled  to  the  inheri- 
tance, a  party,  {q)  And  where  A.  was  tenant  for  years,  with  remainder  to  B. 
for  life,  with  remainder  to  O.  in  fee,  and  B.  brought  a  bill  against  A.  for  sii 
ii^unction  to  restrain  his  committing  waste,  it  was  held  that  the  remainder-many 
or  reversioner  in  fee,  ought  to  be  before  the  Court  (r) 

It  is  not  however  necessary,  in  such  cases,  to  bring  before  the  Goart  any 
person  entitled  in  remainder  or  reversion  afler  the  first  vested  estate  of  inheri- 
tance, because  such  person  is  considered  sufficient  to  support  all  those  who  are 
in  remainder  behind  him;  and  where  an  exception  was  taken  to  a  bill,  for 
want  of  proper  parties,  because  a  remainder-man  expectant  upon  an  estate  tail 
was  not  a  party;  the  exception  was  over-ruled,  because  such  a  remainder-man 
is  not  regarded  in  equity,  (s) 

It  is  to  be  observeid,  that  although  in  c-ases  of  this  description,  the  first  person 
in  existence  who  is  entitled  to  a  vested  estate  of  inheritance,  is  sufficient  to 
represent  all  remainders  behind  him,  yet  it  is  necessary,  that  all  persons  enti- 
tled to  intermediate  estates,  prior  to  the  first  vested  estate  of  inheritance^  shoald 
be  before  the  Court;  thus,  where  a  marriage  settlement  was  made  of  lands  on 
the  husband  for  life,  remainder  to  the  wife  for  life,  with  divers  remainderB  oveE, 
and  a  bill  was  brought  by  the  husband,  in  order  to  have  the  opinion  of  the 
Court  whether  a  cerUiin  parcel  of  land  was  not  intended  to  be  included  in  the 
settlement,  and  the  wife  was  not  a  party,  the  case  was  ordered  to  stand  ovei^ 
in  order  that  she  might  be  made  a  party,  the  Court  being  of  opinion,  thai  if  a 
decree  should  be  made  against  the  husband,  it  would  not  bind  her;  (/)  and  80» 
where  a  bill  was  brought  by  a  son,  who  was  remainder-man  in  tail  under  a  aet- 
llement,  against  his  father,  who  was  tenant  for  life  under  the  same  settlemenlf 
to  have  the  title-deeds  brought  into  Court  that  they  might  be  forthcoming  for 
the  benefit  of  all  parties  interested ;  and  objections  were  taken  for  want  of  par- 
r  *318  1  ^^^^  ^^^  *^^  which  was,  that  a  daughter  of  the  defendant,  who  was 
^  -^  interested  in  a  trust  term  for  years,  prior  to  the  limitation  to  the 

plaintifiT  was  not  before  the  Court,  Lord  Haidwicke  held  the  objection  good.  («) 

Another  objection  in  the  same  case  was,  because  certain  annuitants  of  the 
son,  upon  his  reversion  afler  the  death  of  his  father,  were  not  parties,  and  Lord 

(o)  WiIkiM  f .  Try,  1  Mer.  244.  (p)  Blount  ▼.  Borrow*  3  Bro.  C.  C.  90. 

Iq)  Finch  ▼.  Finch,  2  Yes.  492. 

(r)  By  Lord  King»  in  MoUineux  ▼.  Powell*  dted  8  P.  Wms.  268*  a.    8(d  vide  1  Didk 
197,  198,  and  Eden  on  Injonctionfl,  163. 
(a)  Anon.  2  Eq.  Ca.  Ab.  166.  ^Q  Herring  v.  Yeo^  1  Atk.  290. 

(u)  Pynceat  v.  Pynoent,  8  Atk.  671. 
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Hvdwieke  held,  that  he  could  not  make  the  order  prayed  until  the  annuitantii 
were  fiist  heard,  and  that  consequently  the  objection  must  be  allowed,  (x) 
From  this  it  would  seem,  that  although  a  remainder-man  in  tail,  may  maintain 
a  suit  without  bringing  the  persons  entitled  to  subsequent  remainders  before  the 
Court,  yet  if  he  has  charged  or  incumbered  his  estate  in  remainder,  the  persons 
kitereeted  in  such  charge  or  incumbrance  must  be  parties ;  and  it  is  held,  that 
a  person  claiming  under  a  limitation  by  way  of  executory  devise,  not  subject  to 
any  preceding  estate  of  inheritance  by  which  it  may  be  defeatedi  must  be  a 
party  to  a  suit  in  which  his  rights  are  involved ;  (y)  but  executory  devises  to 
persons  not  in  e^^e,  may  be  bound  by  a  decree  agamst  the  first  estate  of  inheri- 
tance. Where  the  intermediate  estate  is  contingent,  and  the  person  to  take  is 
net  ascertained,  it  is  sufficient  to  have  before  the  Court  the  trustees  to  support 
the  contingent  remainder,  together  with  the  first  person  in  esse  entided  to  the 
first  vested  estate  of  inheritance,  (z)  Lord  Hardwicke,  in  Hopkins  v.  Hop- 
UiM,  {a)  states  the  practice  upon  this  point:  ^*If  (says  he,)  there  are  ever  so 
many  contingent  limitations  of  a  trust,  it  is  an  established  rule,  that  it  is 
aufficient  to  bring  the  trustees  before  the  Court,  together  with  him  in  whom  the 
first  remainder  of  the  inheritance  is  vested  $  and  they  that  may  come  after  will 
be  bound  by  the  decree,  though  not  in  essBj  unless  there  be  fraud  or  collusion 
between  the  trustees,  and  the  first  person  in  whom  the  remainder  of  the  inheri- 
tance is  vested.'' 

Thus,  in  Lord  Cholmonddey  v.  Lord  Clinton,  (b)  in  which  the  estate  which 
was  the  subject  of  litigation  was  settled  upon  Baron  Clinton  for  life,  and,  after 
remaioders  to  hischildren  (who  *  were  unborn)  and  their  heirs  in  tail,  r-  ^^  i  q  A 
upon  the  person  who  should  then  be  entitled  to  claim  as  Baron  >-  -^ 

ClintoD  in  tail,  with  ultimate  remainder  to  the  existing  Lord  Clinton  in  fee,  it 
was  objected  that  the  person  presumptively  entitled  to  the  barony,  ought  to 
have  been  a  party;  but  Sir  William  Grant  over-ruled  the  objection  upon  the 
gromid  above  stated. 

If  a  person  entitled  to  an  interest  prior  in  limitation  to  any  estate  of  inheri- 
tance before  the  Court,  should  be  bom  pending  the  suit,  that  person  must  be 
bcQugfat  before  the  Court  by  stxppkmental  hill;  (fi)  and  if  the  first  tenant  in  tail, 
who  is  pbintifi*  in  a  suit,  dies  without  issue  before  the  termination  of  the  suit, 
the  next  remainder-man  in  tail,  although  he  claims  by  new  limitation,  and  not 
through  the  first  plaintiff  as  his  issue,  is  entitled  to  continue  the  suit  of  the  for- 
mtx  tenant  in  tail  by  supplemental  bill,  and  to  have  the  benefit  of  the  evidence 
and  proceedings  in  the  former  suit  (c) 

In  all  the  preceding  cases  the  rights  of  the  several  parties  to  the  subject-matter 
IB  litigation  were  consistent  with  each  other,  and  were  the  result  of  the  same 
stale  of  facts,  so  that  the  same  evidence  which  would  establish  those  facts  would 
establish  the  rights  of  all  the  parties  to  maintain  the  litigation ;  the  rules,  there- 
fixe  of  equity,  require  that  all  those  parties  so  deriving  their  right  of  litigation 
from  the  same  facts,  should  be  brought  before  the  Court,  in  order  that  such  their 
lights  may  be  simultaneously  disposed  of.  In  cases,  however,  where  the  claims 
of  the  several  parties  claiming  the  subject-matter  of  the  suit  do  not  arise  out  of 
file  same  state  of  circumstances,  but  can  only  be  supported  upon  grounds  which 
are  inconsistent  with  each  other  ;  so  that  if  the  grounds  upon  which  the  pl^n- 
ttfif  supports  hts  claim  be  correct,  the  case  relied  upon  by  the  other  parties 
claimiDg  the  same  thing  cannot  be  supported,  then  such  oUier  parties  need  not 
he  brought  before  the  Court.     And  the  reason  of  this  is  obvious,  for  if  a  plain- 

(jt)  Ibid.  ry)  Lord  Red.  141. 

(z)  Lonl  Cholmondeley  ▼.  Loid  Clinton,  2  J.  «  W.  1. 

(a)  I  Atk.  690.  {h)  Uhi  iuprtu 

(b)  Lord  Bed.  141.  (e)  Lloyd  v.  Johnes,  9  Vm.  58. 

Vol.  in— Q 
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tiff  resting  his  case  upon  a  particular  title,  which  is  inconsistent  with  the  tills 
set  up  by  the  other  claimants,  is  able  to  establish  the  truth  of  his  case  hj 
evidence,  he  will  be  entitled  to  a  decree  against  the  defendant  whom  he  sqci; 
r    *^2A    -I  if  he  is  not  in  a  ^situation  to  establish  his  case,  his  bill  must  of 
L     ^'^      J  course  be  dismissed,  and  the  circumstance  of  his  having  brought 
other  parties  claiming  under  a  different  title  before  the  Court,  would  be  of  no 
advantage  to  the  defendant  principally  sued,  because,  if  the  plaintiff  fails  in  hii 
claim,  the  bill  must  be  dismissed  as  against  them  as  well  as  against  the  prin- 
cipal defendant,  and  such  dismissal  can  be  no  bar  to  prevent  the  other  parties, 
themselves,  from  asserting  their  claim  against  the  defendant     This  principle 
was  acted  upon  by  the  late  Lord  Chief  Baron  Richards,  in  the  case  of  IFilHamr 
son  V.  Lord  Lanadakf  {d)  which  was  a  suit  filed  by  a  vicar  against  occupieis  for 
tithes,  and  his  Lordship  refused  to  give  an  impropriator,  who  had  been  nude  a 
party  to  the  suit,  his  costs  at  the  hearing,  on  the  ground  that  he  ought  to  have 
demurred  to  the  bill.     In  that  case  it  was  dear  that  the  vicar  could  only  recover 
the  tithes  sought,  under  an  endowment,  the  existence  of  which  he  must  have 
established  by  proof  before  he  could  have  obtained  a  decree  against  the  occupier. 
This  proof,  at  the  same  time  that  it  showed  his  right  to  a  decree  against  the 
occupier,  showed  abo  that  he  had  no  right  to  any  decree  against  the  impropria- 
tor^  so  that  the  bill,  as  against  the  impropriator,  must  have  been  dismissed,  snd 
such  dismissal  would  have  been  no  bar  to  any  subsequent  proceedings  by  the 
impropriator  against  his  co-defendant     The  same  rule  was  afterwards  aded 
upon  by  the  same  learned  Judge  in  a  subsequent  case  of  Patch  v.  Daltan^  (e) 
which  was  the  case  of  a  suit  for  tithes  by  a  vicar  against  an  occupier,  who  set 
up,  by  way  of  defence,  a  right  in  the  rector. 

It  is  right  here  to  observe,  that  the  authority  of  these  decisions  has  since  been 
called  into  question  by  Sir  Thomas  Plumer,  in  the  case  of  Dcuo*  v.  Btn/u  (/) 
In  that  case  a  bill  was  filed  by  an  impropriator  against  an  occupier  for  tidies* 
who  set  up,  by  way  of  defence,  a  demand  made  upon  him  by  the  vicar^  to  whoa 
be  had  paid  the  tithes  in  question.  Upon  the  answer  coming  in,  the  vicar  vm 
r  *32i  1  Q^<^^  A  P^i^yv  ^u^  <^i^<l  before  *the  cause  came  on.  -  At  the  heariqg, 
t  -'it  was  objected  that  the  new  vicar  and  the  representatives  of  lbs 

late  vicar  ought  to  be  parties,  in  answer  to  which,  the  above  cases  before  Lord 
Chief  Baron  Richards  were  cited  }  but  the  Master  of  the  Rolls  allowed  the 
objection,  to  the  extent  of  considering  the  present  vicar  a  necessary  party,  bat 
observed,  that  as  the  sum  received  by  the  late  vicar  was  very  small,  his  repre- 
sentatives might  be  dispensed  with.  It  is  to  be  remarked,  however,  that  ia 
ffiving  his  judgment,  the  learned  Judge  expressly  said,  that  the  opinion  of  the 
Lord  Chief  Baron  was  entitled  to  very  great  weight  and  consideration,  and  oa^ 
not  to  be  disturbed,  and  that  he  did  not  wish  it  to  be  understood  that  there 
IS  any  general  rule  always  to  make  a  vicar  a  defendant,  as  such  a  rule  would  be 
very  inconvenient ;  for  this  was  a  usual  mode  of  recovering  tithes,  and  as  the 
suit  involved  no  question  of  right,  it  would  be  quite  unnecessary,  and  would 
only  be  to  load  the  proceedings  with  additional  expense.  His  Honor,  in  fad, 
decided  the  case  upon  the  special  circumstances,  of  which  a  very  strong  oae 
was,  that  an  action  at  law  had  already  been  brought  against  the  occupier  for  the 
purpose  of  deciding  the  riffht,  in  which  the  rector  had  been  nonsuited,  so  thst 
this  was  the  second  suit  which  the  occupier  had  been  subjected  to,  and  it  was 
considered  very  hard  upon  him  to  be  thus  harassed  without  having  the  real 


{d)  Danieirs  Ezch.  Rep.  171 ;  9  Pri.  187,  8.  C.     Ttdt  etiam  Wiliiams  ▼.  Prioe^ 
18;  4  Pri.  166;  and  Carte  ▼.  Ball,  8  Atk.  500. 
(e)  Seaee.  Jan.  1819,  dted  1  Jac.  dt  W.  516. 
(/)  1  Jac  dD  W.  618. 
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qaestion  decided  in  such  a  manner  that  he  might  be 'made  safe  in  pajring  one 
of  the  parties.  ^^  In  such  a  case,  (His  Honor  observed,)  to  determine  it  behind 
the  back  of  the  vicar  would  be  doing  nothing ;  he  will  not  be  bound,  and  besides 
that,  he  may  have  in  his  possession  all  the  evidence  required  by  the  defendant, 
aod  although  it  might  be  said  that  by  mbpoma  he  may  be  made  to  produce  it, 
yet  we  ail  know  the  difficulty  of  that  course  of  proceeding ;  even  if  you  know 
what  documents  there  are,  so  as  to  be  able  to  specify  them,  it  may  then  be  a 
qnestion  whether  he  can  be  obliged  to  produce  them ;  it  is  therefore  highly 
necessary,  if  the  plaintifT  will  agitate  the  question  again^  that  he  should  do  it  in 
a  manner  in  which  the  right  may  be  determined.  It  will  not  otherwise  answer 
his  purpose,  for  he  does  not  institute  the  suit  for  the  sake  of  the  3/.  15«.,  but  to 
have  the  right  decided,  and  this  can  only  be  done  between  the  *par-  p  ^^^o  n 
ties  who  contest  it.     Accordingly,  the  bill  states  the  claim  of  the  ^  -^ 

riear,  pats  it  in  issue,  and  makes  him  a  defendant." 

The  inference  to  be  drawn  from  this  case  before  Sir  Thomas  Plumer,  amounts 

therefore  to  nothing  more  than  this,  viz  :  that  in  general,  on  a  bill  filed  by  an 

impropriate  rector  for  the  recovery  of  tithes  from  an  occupier,  the  vicar  is  an 

unnecessary  party,  and  so  is  the  impropriator  to  a  bill  of  the  same  nature  by  a 

vicar,  unless  the  object  of  the  suit  is  to  decide  the  right  as  between  the  vicar 

sod  impropriator,  in  which  case  it  appears  to  have  been  the  opinion  of  Sir 

Thomas  Plomer  that  they  must  both  be  brought  before  the  Court     With  great 

deference,  however,  to  so  great  an  authority,  it  does  appear  to  the  writer  that 

they  are  unnecessary  parties,  and  that  for  the  reason  stated  by  the  Lord  Chief 

Baron,  namely,  that  no  decree  could  be  made  against  them  ;  for  if  a  bill  be  filed 

by  a  vicar  against  an  occupier,  and  an  impropriator  be  made  a  party,  whatever 

the  result  of  the  suit  with  regard  to  the  occupier  may  be,  the  only  result,  witli 

legard  to  the  impropriator,  must  be  the  dismissal  of  the  bill  against  him  $  and 

so  with  respect  to  the  vicar  in  a  suit  by  an  impropriator,  if  the  plaintiff  should 

&il  in  his  claim,  of  course  the  result  of  the  suit  must  be  the  dismissal  of  his 

biB  aj^inst  the  defendant,  and  if  he  should  succeed  as  far  as  the  vicar  is  con- 

eeraed,  the  consequence  must  be  the  same,  so  that  the  dismissal  of  the  suit 

onnot  be  considered  as  deciding  the  question.     It  is  to  be  observed,  that  in  the 

same  case  of  Dawea  v.  Benn^  (g)  when  it  came  on  again  for  hearing,  his 

Honor's  opinion  seems  to  have  experienced  a  considerable  alteration .    It  appears 

hy  the  report  of  what  took  place  upon  that  occasion,  that  notwithstanding  the 

jiK%ment  pronounced  on  the  former  occasion,  the  plaintiff  did  not  avail  himself 

sf  the  opportunity  given  him  of  bringing  the  new  vicar  before  the  Court,  but 

lied  a  bill  of  revivor  against  the  representatives  of  the  former  vicar,  and  in  con* 

sequence  an  objection  was  taken  because  the  existing  vicar  had  not  been  made 

s  party  pursaant  to  the  opinion  of  the  learned  Judge,  according  to  which  it  was 

necessary  that  he  should  be  before  the  Court  for  the  purpose  of  supporting  the 

light     The  Master  of  Rolls,  ^however,  allowed  the  cause  to  goon,  p    ^aoo    -i 

eberving,  **  There  are  two  ways  of  considering  the  question  of  ^  -^ 

the  necessity  of  making  the  vicar,  who  has  become  such  since  the  commence- 

nent  of  the  snit,  a  party  to  it :  first,  whether  it  is  necessary  in  respect  of  the 

fi^t,  and  secondly,  in  respect  of  the  account     Now  in  respect  of  the  right,  I 

ifauik  it  is  not  necessary,  because  the  bill  is  for  an  account  only,  and  not  to 

establish  any  right ;  in  another  suit  there  may  be  another  decision,  but  the  vicar 

Buy  be  interested  in  the  account,  and  for  that  reason  may  be  a  necessary  party." 

His  Honor  then,  after  observing  that  he  did  not  recollect  any  case  where  the 

eimnnslance  of  arvicar  dying  before  the  hearing  had  occurred,  and  that  forta- 

Mely  he  had  not  to  deal  with  the  difficulty  then,  as  the  plaintiff  had  waived 


(g)  I  Jaoobb  96. 
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the  account^  except  for  the  two  years  of  the  incumbency  of  the  former  vicar, 
says,  *^  the  suit  being  thus  confined,  for  what  purpose  should  the  vicar  be  made 
a  party  ?  It  would  be  perfectly  nugatory,  for  he  ought  not  to  be  made  a  party 
to  contest  the  right,  and  the  object  of  a  suit  now  is  reduced  to  an  account,  in 
which  he  is  not  interested.** 

In  a  more  recent  case  before  Sir  A.  Hart,  V.  C,  the  propriety  of  reqairing 
the  impropriator  to  be  a  party  to  a  suit  by  a  vicar  for  tithes,  was  fully  discussed, 
and  his  Honor  expressed  his  opinion  to  be,  upon  the  authority  of  the  cases  of 
PftUiam8  V.  Frice^  and  fVillianison  v.  Lord  Lonsdale  (A)  that  they  ought  not 
to  have  been  parties  ;  and  he  grounded  his  opinion  upon  the  very  reasons 
adopted  by  the  Lord  Chief  Baron,  in  those  two  cases,  in  the  first  of  which  he 
assigned  as  a  reason,  that  no  decree  could  be  made  against  the  impropriator ; 
and  in  the  second,  Uiat  a  bill  for  an  accopnt  of  tithes  was  a  mere  possessory 
bill,  (t) 

But  whether  it  be  or  be  not  improper  to  make  the  impropriator  a  party  to  a 
bill  for  tithes  by  a  vicar,  yet  if  he  is  made  a  party,  improperly  or  not,  and  does 
not  think  fit  to  demur,  or  by  his  answer  to  insist  that  he  ought  not  to  be  made 
a  party,  or  enter  into  the  discussion,  but  chooses  to  join  in  an  answer  with  the 
r  *^24  1  ^^^^P^^^9  ^"^  ^  suggest  and  prompt  their  defence,  *the  question 
I-  -^  becomes  a  very  different  one ;  and  though  no  account  can  be  decreed 

against  him,  yet  it  would  be  difficult  to  say  that  he  may  not  be  made  to  pay  the 
costs,  {j ) 

'  And  so  if  a  person  not  being  an  impropriator,  but  merely  a  portionist  of  tithes, 
should  join  in  the  defence  of  a  suit  on  the  ground  of  his  title,  and  the  defence 
should  fail,  he  may  be  ordered  to  pay  the  costs,  although  there  can  be  no  other 
decree  against  him.  (k) 

'  It  is  to  be  observed  here,  that  where  a  bill  was  filed  by  the  lessees  of  a  rector 
against  the  occupiers  and  lay  impropriators  in  a  neighbouring  parish,  for  a  por^ 
.tion  of  the  great  and  small  tithes  in  that  parish,  it  was  held,  that  d)e  yicar  of 
that  parish  ought  to  have  been  a  party,  as  he  might  have  been  entitled  to  the 
small  tithes ;  (/)  it  is  submitted,  however,  that  upon  the  principles  before  laid 
down,  neither  the  rector  nor  the  vicar  were  necessary  parties. 

It  may  be  said,  that  the  invariable  practice  of  Courts  of  Equity,  in  requiring  the 
heir-at-law  to  be  a  party  to  a  suit  in  all  cases  where  a  will  of  real  estate  is  sought 
to  be  established,  is  at  variance  with  the  rule  above  laid  down,  that  persons 
claiming  under  titles  inconsistent  with  those  of  the  plaintiff,  although  they  may 
be  in  a  situation  to  sue  the  defendant,  need  not  be  made  parties  to  a  suit  The 
practice  with  regard  to  heirs-at-law,  however,  arises  from  the  peculiar  principle 
adopted  by  Courts  of  Equity  in  cases  of  wills  relating  to  real  estate,  which  they 
will  i^ot  carry  into  effect  till  the  due  execution  of  the  will  has  been  either  admits 
ted  by  the  heir  or  proved  against  him,  for  which  purpose  it  is  required  that  be 
should  be  made  an  adverse  party.  The  case  of  an  heir-at-law  is  therefore 
merely  an  exception  to  the  general  rule,  and  that  it  is  so  is  evinced  by  the  fact, 
that  where  a  testator  has  made  two  wills,  containing  a  different  disposition  oif 
the  same  property,  the  former  of  which  id  unrevoked  except  by  the  sobsequenl 
will,  it  is  not  necessary,  in  a  suit  to  establish  the  latter  will,  to  make  those 
r  *325  1  ^^^^'^^"S  under  the  former  will  parties,  thouffh  *they  are  equally 
^  ^  interested  in  disputing  the  latter  will  as  the  heir,  (m) 


(A)  Vbi  supra.  (i)  Cooke  ▼.  Blimt,  2  dim.  417. 

(9)  Per  Lord  Ch.  B.  Aleiander,  Wing  ▼.  Morrell,  M'Clelltnd  A  Y.  636. 

1%)  Ibid.  (I)  Baiiy  v.  Wormll,  Banb.  115. 

hn)  Lord  Red.  139.  Lord  Redeadak  appean  to  think  that  in  tuch  cases  the  persons  rlaii^my 
under  the  prior  will  may,  if  their  right  is  insisted  upon,  be  made  parties,  for  the  porpoae  «f 
quieting  the  title  and  of  protecting  those  who  may  act  under  the  onlers  of  the  Coart  in 
coting  the  latter  instmmeot    Sed  vide  Deronsher  t.  Newenham ;  8  8ch.  dt  Lef.  SI  L 
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With  respect  to  the  practice  above  alloded  to,  of  making  the  heir-at-law  a 
party  in  suits  relating  to  real  estates  by  devisees  and  persons  interested  under  a 
will,  the  necessity  of  adhering  to  it,  where  it  is  practicable,  has  been  recognized 
in  a  great  many  cases.  Therefore,  where  a  motion  was  made  on  the  part  of  a 
devisee  to  have  some  title-deeds  which  had  been  brought  into  Court  delivered 
op  to  him,  the  Court  refused  to  grant  it,  because  the  heir  was  not  a  party,  nor 
had  he  notice,  nor  was  the  will  established  against  him,  though  a  recoveiy  had 
been  suffered  under  it.  And  so  in  a  bill  by  creditors^  to  compel  a  sale  of  lands 
devised  for  th6  payment  of  debts,  it  is  necessary  that  the  heir  should  be  a  party, 
in  order  that  the  will  may  be  established  against  him,  as  otherwise  the  estate 
might  not  sell  for  so  much  money. 

And  even  where  the  suit  is  brought  against  the  devisee,  under  the  statute  of 
fraudulent  devises,  (n)  the  heirat-law  is  a  necessary  party.  This,  however, 
appears  to  have  been  decided  merely  upon  the  ground  that  the  Act  of  Parliament 
which  makes  the  devised  estate  assets,  requires  the  heir  to  be  made  a  defendant 
in  an  action  at  law,  and  a  bill  in  equity  in  such  case  is  no  other  than  an  action 
at  law.  (o)  And  in  Gawler  v.  Wiade^  (p)  Lord  Cowper  is  reported  to  have 
■aid,  that  the  rule  is  otherwise  where  there  is  no  heir ;  and  perhaps  it  might  be 
otherwise  too  if  the  bill  had  charged  that  the  plaintiff  had  made  inquiry,  and 
ooold  discover  no  heir. 

It  seems,  from  the  case  of  Warren  v.  Stawdl,  above  referred  to,  that  where 
a  devisee  is  a  bankrupt,  the  bill  may  be  brought  against  the  assignee  and  the 
heir-at-law,  and  that  the  bankrupt  devisee  need  not  be  a  party. 

But  although  the  heir-at-law  is  a  necessary  party  to  suits  instituted  for  the 
parpose  of  making  estates  which  have  been  *devised  subject  to  the  p  vooa  i 
payment  of  debts,  he  is  not  a  necessary  party  to  suits  instituted  by  <-  ^ 

creditors  claiming  under  a  deed  whereby  estates  have  been  conveyed  to  trustees 
to  seU  for  payment  of  debts,  unless  he  is  entitled  to  the  surplus  of  the  money 
arising  from  the  sale. 

Where  it  appeared  that  a  trustee  had  been  dead  several  years,  and  that  the 
freehold  lands  had  been  quietly  enjoyed  under  the  will,  a  sale  was  declared 
without  the  heir  being  a  party.  (/>) 

It  seems  that  in  the  case  of  a  purchase  under  a  decree  made  upon  a  bill  of 
this  description,  the  circumstances  of  the  heir  of  the  testator  not  having  been 
before  the  Court  when  the  decree  was  pronounced,  although  a  good  objection  at 
the  hearing,  is  not  a  ground  of  exception  to  the  title ;  though  if  he  be  not  made 
a  party  to  the  conveyance,  it  may  be  a  good  ground  of  objection  to  the  convey- 
ance when  settled  by  the  Master,  (g) 

Although  it  was  formerly  the  practice,  where  the  heir-at-law  was  abroad,  or 
coald  not  be  found,  to  direct  the  execution  of  the  trusts  without  declaring  the 
will  well  proved,  (r)  yet  it  seems  that  now  the  Court  will,  upon  due  proof  of 
the  execution  of  the  will,  and  of  the  sanity  of  the  testator,  declare  the  will  well 
proved,  notwithstanding  the  absence  of  the  heir,  if  the  fact  is  charged  in  the  bill 
and  proved  ;  because  directing  the  devised  estate  to  be  sold,  is  in  effect  estab- 
lishing the  will,  and  executing  the  trusts  $  and  the  heir-at-law,  when  he  appears, 
iDiiat  get  rid  of  it  as  he  can.  («) 

And  so  the  Court  will  declare  the  will  proved  upon  hearing  the  evidence, 
where  the  heir-at-law,  being  a  party,  makes  default. 


(n)  3  &  4  W.  A;  M.  c.  14.  (o)  Warren  v.  Stawell,  3  Atk.  125. 

{p)  1  P.  Wmt.  99.  (fO  Harrii  v.  Ingledew*  8  P.  Wma.  94. 

(q)  Wakeman  ▼.  The  Duchen  of  Ratland,  3  Vet.  233. 

(r)  Preoch  v.  Baron,  1  Dick.  138 ;  %  Atk.  120,  8.  C;  Stokei  v.  Taylor,  I  Dick.  849; 
Cator  V.  Bntier,  2  Dick.  438 ;  Braithwaite  v.  Robinaon,  ibid,  n. 

(t)  Bttiaaler  ▼.  Way,  2  Dick,  599 ;  Vide  aee.  WiUiama  v.  Whingalea,  2  Bio.  C.  C.  899. 
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The  evidence,  however,  used  upon  that  occasion  will  be  no  evidence 
the  heir,  if  he  should  afterwards  set  up  a  claim ;  nor  can  the  Court  by  soch  a 
decree,  in  any  manner  ensure  the  title  under  it  against  his  riffhts.  {t)  It  is  lobe 
r  *^27  1  observed  here,  that  if  no  heir-at-law  can  be  round,  the  Atloroey 
L  J  « General  is  usually  made  a  party  to  a  bill  for  carrying  the  trusts  of 

a  devise  of  real  estates  into  execution,  on  the  supposition  that  the  escheat  is  in 
the  Crown,  if  the  will  set  up  by  the  bill  should  be  subject  to  impeachment. 
If  any  person  should  claim  the  escheat  against  the  Crown,  that  person  may  be 
a  necessary  party,  (u) 

The  rule  which  has  been  before  noticed,  that  persons  claiming  under  titles 
which  are  inconsistent  with  that  of  the  plaintiff,  should  not  be  made  parties  to 
a  suit,  even  though  they  are  in  a  situation  to  molest  the  defendant  in  the  event 
of  the  plaintiff  being  unsuccessful  in  establishing  his  claim,  is  equally  appli- 
cable to  proliibit  their  being  made  parties  as  co-plaintifis  or  as  defendants. 
Thus  in  the  case  of  the  Attorney  General  v.  Tarringtonj  (x)  where  an  inform- 
ation and  bill  was  exhibited  in  tlie  Exchequer  by  the  King  s  Attorney  Gene- 
ral, and  the  Queen  Dowager  and  her  trustees  as  plaintiffs,  against  the  lessees 
of  the  Queen,  of  certain  lands  which  had  been  granted  to  her  by  the  Crown 
for  her  jointure,  in  respect  of  the  breach  of  the  covenants  in  their  leases,  it 
was  held  that  the  King  and  Queen  Dowager  could  not  join,  because  their  inter- 
ests were  several :  and  so  in  the  case  of  Lord  ChobnondeUy  v.  Lord  Cfintonj  (y) 
where  a  bill  was  filed  by  two  persons,  one  -claiming  ai^  devisee,  and  the  other 
as  heir-at-law ;  and  the  question  was,  whether  they  could  maintain  a  suit  to 
redeem  a  mortgage,  on  the  allegation  *'that  questions  having  arisen  as  to  whidi 
of  them  was  entitled  to  the  estate,  they  had  agreed  to  divide  the  estate  between 
them,"  Sir  Thomas  Plumer  strongly  expressed  his  opinion  that  the  Court 
could  not  proceed  on  a  bill  so  framed.  In  a  subsequent  case  between  the  same 
parties,  the  title  of  the  plaintiff  was  stated  in  the  s^me  way  as  in  the  first,  and 
Lord  Eldon,  though  he  allowed  the  demurrer  which  was  put  in  to  the  bill  upon 
other  grounds,  expressed  a  very  strong  opinion,  that  two  persons  claiming  the 
same  thing  by  difierent  titles,  but  averring  that  it  is  in  one  or  the  other  of  them, 
and  each  contending  tiiat  it  was  in  himself,  could  not  join  in  a  suit  as  co-plain- 
tiffs. His  Lordship  said,  ^^that  the  difficulty  of  maintaining  a  suit  where  there  are 
r  *^2R  1  ^^^  plaintiffs,  *A.  and  B.,  and  each  asserting  the  title  to  be  in  him, 
I-  -'is  this,  tliat  if  tlie  Court  decides  that  A.  is  entitled,  and  the  defend- 

ants do  not  complain,  how  is  B.  as  a  co-plaintiff  to  appeal  from  that  decree T* 

In  a  recent  case  before  the  Master  of  the  Rolls,  ^Sir  C.  C.  Pepys)  where  a 
bill  had  been  filed  by  the  settlor  in  a  voluntary  settlement,  for  the  purpose  of 
avoiding  the  settlement,  in  which  another  person  claiming  as  a  purchaser,  under 
the  27  Eliz.  c  4,  against  the  parties  entitled  under  the  voluntary  settlemenl, 
was  joined  as  a  co-plaintiff;  his  Honor  held,  that  as  the  settlement  was  of 
personal  property  it  was  not  within  the  statute,  and  that,  consequently,  the 
purchaser  not  having  the  protection  of  the  statute,  could  not  have  a  better  title 
than  the  settlor  from  whom  he  purchased,  but  that  if  he  had  shown  a  good  title 
in  himself,  he  could  have  had  no  relief  in  that  suit,  having  associated  himself 
as  a  co-plaintiff  with  the  settlor;  it  having  been  in  several  late  cases  decided, 
that  under  such  circumstances,  no  decree  can  be  made,  although  the  pbdntiff 
might,  in  a  suit  in  which  he  was  sole  plaintiff,  have  been  entiUcd  to  relief,  (z) 

The  rule,  that  persons  claiming  under  different  titles  cannot  be  joinea  as 
plaintiffs  in  the  same  suit,  does  not  apply  to  cases  where  their  titles,  though 


(0  Loid  lUd.  140.  (tf)  Lord  Red.  140. 

Ix)  Haidres,  219.  (y)  2  Jtc  dc  W.  135. 

(ar)  Bill  ▼.  CuretoD,  2  M.  dt  K.  503. 
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diitiiwt*  are  not  ioooiifliflfont  with  each  other.  Thus,  all  the  creditors  of  a 
deceased  debtor,  although  they  cbim  under  distinct  titles,  may  be  joined  as  co- 
plaintiffs  in  the  same  suit,  to  administer  the  assets  of  the  debtor,  idthough  it  is 
Dd  necessary  that  they  should  be  so  joined,  as  one  creditor  may  sue  for  his 
debt  against  the  personal  estate,  without  bringing  the  other  creditors  before  the 
Court  {a)  The  jeining,  however,  of  seversu  creditors  in  the  same  suit, 
although  it  might  save  the  expense  of  several  suits  by  different  creditors,  might 
nevertheless,  where  the  creditors  are  numerous,  be  productive  of  great  incon- 
venience and  delay  by  reason  of  the  danger  which  would  exist  of  continued 
abatements.  Courts  of  Equity  have  therefore  adopted  a  practice,  which  at  the 
nme  time  that  it  saves  the  expense  of  several  suits  against  the  same  estate, 
obviates  the  risk  and  inconvenience  to  be  apprehended  from  joining  r  ^oa  -i 
a  great  *number  of  individuals  as  plaintiffs,  by  allowing  one  or  more  ^  ^  J 
of  each  individuals  to  file  a  bill  on  behalf  of  themselves  and  the  other  creditors 
npon  the  same  estate,  for  an  account  and  apphcation  of  the  estate  of  a  deceased 
debtor,  in  which  case  the  decree  being  made  applicable  to  all  the  creditors,  the 
others  may  come  in  under  it  and  obtain  satisfaction  for  their  demands  as  well 
as  the  plaintifis  in  the  suit;  and  if  thev  decline  to  do  so,  they  wiU  be  excluded 
the  benefit  of  the  decree  and  will  yet  be  considered  bound  by  acts  done  under 
its  authority.  (6)  It  is  matter  rather  of  convenience  than  indulgence,  to  permit 
such  a  soit  by  a  few  on  behalf  of  all  the  creditors,  as  it  tends  to  prevent  several 
suits  by  several  creditors,  which  might  be  highly  inconvenient  in  the  adminis- 
tntion  of  assets,  as  well  as  burthensome  to  the  fund  to  be  administered ;  for  if 
a  bill  be  brought  by  a  single  creditor  for  his  own  debt,  he  may,  as  at  law,  gain 
a  preference  by  the  judgment  in  his  favour  over  the  other  creditors  in  the  same 
degree,  who  may  not  have  used  equal  diligence,  (c) 

The  same  principle  applies  where  the  demand  is  against  the  real  as  well  as 
the  personal  assets,  {d)  because,  strictly  speaking,  where  an  estate  is  liable  to 
several  incumbrances,  or  specialty  debts,  one  incumbrancer,  or  specialty  credi- 
tor, cannot  sue  without  bringing  Uie  others  before  the  Court,  which,  when  the 
ciedilors  are  numerous,  might  m  attended  with  mat  inconvenience  ^  ^^  -y 
and  expense,  {e)  and  it  has  been  extended  *to  the  case  of  creditors  ^  J 


(a)  Anon.  S  Atk.  57S ;  Peacock  ▼.  MoDk»  1  Vet.  187. 
(6)  Lord  Red.  135. 

(e)  Ibid.  Vide  Attorney  General  v.  Cornthwaite,  2  Cox,  45 ;  where  it  was  admitted  at 
tta  bar  that  where  a  single  creditor  files  a  hill  for  the  payment  of  his  own  debt  only,  the 
Coort  does  not  direct  a  general  account  of  the  testator*s  debts,  bot  only  an  account  of  the 

il  estate  and  of  that  particalar  debt,  which  is  ordered  to  be  paid  in  a  course  of  adminis- 
and  all  d^bts  of  a  higher  or  equal  nature  may  be  paid  tiy  the  esecator,  and  allowed 
in  his  di«!harge.     Vid  etiam.  Gray  ▼.  Chisweil,  9  Yes.  123. 
(d)  Leigh  v.  Thomas,  2  Yes.  313. 

(f )  Although  in  this  case  one  incumbrancer  cannot  sue  without  making  the  reet  parties, 
yet  H  has  been  held  that  this  is  cured  by  a  decree  directing  an  account  to  be  taken  of  all  the 
BOftgages  and  incumbrmnoes  aflecting  the  estate.  Vide  Yin.  Ab.  tit  Party  (B.)  ca.  61. 
And  io  Martin  Y.  Martin,  Lord  Hardwicke  said,  that  on  a  bill  lor  a  sale  for  the  satisfiMrlioa 
of  A  bond  creditor,  not  only  where  it  was  on  behalf  of  himself  and  others,  but  even  when 
the  bill  was  for  the  satisfaction  of  his  own  particular  debt,  the  constant  course  of  the  Court 
was  to  direct  an  account  of  all  the  bond  debu  of  the  testator  or  intestate,  with  liberty  to  come 
ioK  a  satis&ction.  Vide  Seton  on  Decrees,  85.  It  scemsi  however,  upon  more  recent 
aatboritjM^  that  a  single  bond  crsditor  cannot  have  any'  decree  at  all  against  the  real  estate. 
Vide  Bedford  v.  Leigh,  2  Dick.  707 ;  Johnson  v.  Compton,  4  Sim.  47.  On  a  bill  by  a  judg- 
MBDl  creditor,  not  on  behalf  of  himself  and  others^  agamst  the  heir  of  the  conusor,  the 
CooTi  will  only  direct  a  sale  of  the  moiety.  Btileman  v.  Andrewa,  2  Atk.  477,  608,  610 ; 
Amb.  13,  8.  C;  Rowe  v.  Bant,  1  Dick.  150;  Burroughs  t.  Elton,  11  Yes.  33;  O'Gorman 
▼.  Corny n,  2  8cb.  dt  Le£  150.  It  is  otherwise  where  there  are  more  judgment  ereditore 
than  one.    Borroagfas  v.  Elton,  tupra.    8o  upon  a  bill  by  a  single  judgment  craditor  against 
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under  a  trust  deed  for  payment  of  debts,  a  few  of  whom  have  been  permitted 
to  sue  on  behalf  of  themselves  and  the  other  creditors  named  in  the  deed,  for 
the  execution  of  the  trusts,  although  one  creditor  could  not,  in  that  case,  have 
sued  for  his  single  demand  without  bringing  the  other  creditors  before  ^be 
Court,  if)  ^ 

.  Upon  the  same  principle,  where  the  trust  fund  was  to  be  distributed  amongst 
the  joint  and  separate  creditors  of  a  firm,  a  bill  of  this  description  was  per- 
mitted by  one  creditor  only,  on  behalf  of  himself  and  the  other  joint  and 
separate  creditors,  although  it  was  objected,  that  one  at  least  of  each  class  ought 
to  have  been  brought  before  the  Court  (g) 

It  is  to  be  observed,  that  iti  suits  for  marshalling  assets,  simple  contract  credi- 
tors m^t  be  joined  as  plaintiffs,  as  well  as  creditors  by  specialty  |  for  upon 
a  bill  ^  specialty  creditors  only,  the  decree  would  be  merely  for  the  payment 
of  the  debts  out  of  the  personal  estate,  and  if  that  should  not  prove  safficienl 
for  the  purpose,  for  the  sale  and  application  of  the  real  estate.  The  right  to 
call  for  such  an  arrangement  of  the  property  as  will  throw  those  who  have  debts 
payable  out  of  both  descriptions  of  estate  upon  the  real  estate,  in  order  that  the 
personalty  may  be  left  clear  for  those  whose  demands  are  only  payable  out  of 
the  personal  estate,  belongs  to  the  simple  contract  creditors,  who  have  an  equity 
either  to  compel  the  payment  of  the  specialty  debts  out  of  the  real  estate,  or 
else  to  stand  in  the  fdace  of  the  specialty  creditors,  as  against  the  real  estate, 
for  so  much  of  the  personal  estate  as  they  shall  exhaust  It  is  proper,  there- 
fore^  in  bills  of  this  nature,  to  file  them  in  the  names  of  a  specialty  creditor  and 
r  *3^1  1  ^^  ^  creditor  by  simple  ^contract,  on  behalf  of  themselves  and  of 
L  -'  all  others  the  specialty  and  simple  contract  creditors. 

By  analogy  to  the  case  of  creditors,  a  legatee  is  permitted  to  sue  on  behalf 
of  himself  and  the  other  legatees,  because,  as  he  might  sue  for  his  own  legacy 
only,  a  suit  by  one  on  behalf  of  all  the  legatees,  has  the  same  tendency  to 
prevent  inconveniejice  and  expense,  as  a  suit  by  one  creditor  on  behalf  of  all 
creditors  of  the  same  fuud.  (n)  For  the  same  reason,  where  it  has  been  sought 
to  apply  personal  estate  amongst  next  of  kin,  or  amongst  persons  claiming  as 
legatees  under  a  general  description,  and  it  may  be  uncertain  who  are  the  per* 
sons  answering  that  description,  bills  have  been  admitted  by  one  claimant  on 
behalf  of  himself  and  of  others  equally  interested,  (o) 

But  the  right  of  a  few  to  represent  the  whole  is  by  no  means  confined  to  the 
instances  of  creditors  and  legatees ;  [p)  and  the  necessity  of  the  case  has  induced 
the  Court,  especially  of  late  years,  frequently  to  depart  from  the  general  nile» 
in  cases  where  a  strict  adherence  to  it  would  probably  amount  to  a  denial  of 
justice,  and  to  allow  a  few  persons  to  sue  on  behalf  of  great  numbers  having 
the  same  interest  |  (a)  thus  part  of  the  proprietors  of  a  tradipg  undertakii^(^ 
where  the  shares  had  been  split  or  divided  into  800,  were  permitted  to  maintain 
a  suit  on  behalf  of  themselves  and  others,  for  an  account  asainst  some  of  their 
co-partners,  without  bringing  the  whole  before  the  Court,  (r)  because  ^^it  would 
have  been  impracticable  to  make  them  all  parties  by  name,  and  there  would  be 


the  conuior  to  set  aBide  a  fraudalent  conveyance,  the  Court  will  only  give  relief  ae  to  • 
moiety ;  alihoagh  it  is  otherwise  where^^  there  are  more  creditors  then  one.  Higgina  ▼. 
York  Buildings  Comp.,  2  Atk.  107.  ^-  Where  a  bill  has  been  filed  by  a  single  bond  creditor 
to  establish  his  claim  against  the  real  estate  of  his  deceased  debtor,  the  Court  has  penniiled 
it  to  be  amended  by  making  itarfiill  **qu  behalf  of  himself  and  of  the  other  specialty 
tors."    Johnson  v.  Compton,  ubi  tupra, 

(/)  Corry  v.  Trist,  Lord  Red.  186.  (g)  WeM  v.  Bonbam,  2  8.  4e  8.  91. 

(it)  Lord  Red.  186.  (o)  Ibid.  138. 

Ip)  See  6  Ves.  779.  {q)  Lord  Red.  138. 

(r)  Chanoey  v.  May,  Prec.  Ch.  592. 
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eoBtimial  abslemeat  by  death  and  otherwise,  and  no  coming  at  justice,  if  they 
were  to  be  made  parties ;"  and  so  where  aQ  the  inhabitants  of  a  parish  had 
ri^its  of  common  under  a  trast,  a  suit  by  one  on  behalf  of  himself  and  the  other 
inhabitants  was  admitted;  {s)  and  one  owner  of  lands  in  a  township  has  been 
permitted  to  sue  on  behalf  of  himself  and  the  others  to  establish  a  contributory 
modus  for  all  the  lands  there,  {t)  Upon  the  same  principle  a  bill  was  allowed 
by  the  captain  of  a  privateer  on  behalf  *of  himself  and  of  all  other  p  m^qo  i 
the  mariners  and  persons  who  had  signed  certain  articles  of  agree-  ^  -1 

meat  with  the  owners,  for  an  account  and  distribution  of  the  prizes  made  by 
the  ship.  (»)  And  in  Uoyd  v.  Loaring^  {x)  Lord  Eldon  held,  that  some  of 
the  members  of  a  lodge  of  freemasons,  or  of  one  of  the  inns  of  Court,  or  of 
any  other  numerous  body  of  persons,  might  sustain  a  suit  on  behalf  of  them- 
seWea  and  the  others  for  the  delivery  up  of  a  chattel  in  which  they  were  all 


In  Caekbum  v.  Tliompson^  (y)  which  was  the  case  of  a  bill  filed  by  several 
persons  on  behalf  of  themselves  and  of  all  other  proprietors  of  the  Philanthro- 
]He  Annuity  Institution,  ^.,  being  an  institution  formed  for  the  purchase  of 
annuities  for  lives  with  the  money  subscribed,  and  providing  that  the  number 
of  members  should  not  be  increased  above  50,000,  a  plea  that  a  great  number 
of  persons,  whose  names  were  stated,  were  proprietors  of  the  institution  and 
o^ght  to  be  parties  to  the  suit,  was  over-ruled.  In  giving  his  judgment  upon 
that  case.  Lord  Eldon  observes,  ^*Lord  Thurlow  determined  that  the  general 
prineiple  requires  a  residuary  legatee  to  bring  before  the  Court  all  persons 
~  in  Uie  residue ;  but  that  admits  of  exception  where  it  is  not  necessary 


or  convenient  that  all  should  be  before  the  Court,  as  in  Ckancey  v.  May^  (z) 
and  the  case  of  the  Waterworks  Company,  {a)  If  a  residue  had  been  left 
equally  among  all  the  individual  members  of  those  societies,  upon  the  same 
ground  of  impracticability  and  inconvenience,  it  would  be  competent  to  some 
of  them  to  file  a  bill  on  behalf  of  themselves  and  the  others,  though  suing  as 
residuary  legatees.  There  are  various  other  cases;  a  bill  filed  by  a  lord  of  a 
manor  against  some  of  his  tenants,  or  vice  versi  by  tenants  on  behalf  of  them- 
selves and  the  others,  to  establish  some  right,  as  a  bill  with  regard  to  suit  to  a 
mill ;  (b)  a  bill  against  parbhioners  for  tithes,  or  by  some  parishioners,  to 
establisn  a  modus ;  another  class  of  cases  is  that  of  persons  who,  though  not  a 
eorporation,  have  *the  appearance  of  it ;  assurance  societies,  each  p  *ooq  -i 
being  an  insurer  of  the  others,  as  though  it  is  settled  by  the  Act  of  ^  -I 

Pailuunent,  (e)  that  no  persons  beyond  a  certain  number  shall  insure  as  a  com- 
pany, any  number  of  persons  may  associate  for  the  insurance  of  each  other, 
all  in  effect  participating  as  a  partnership.  'It  is  evident,  that  if  occasion  should 
arise  to  resort  here  for  an  account,  as  it  would  be  impossible  to  bring  all  per- 
sons interested,  the  suit  must  be  against  some  being  proprietors  and  accountable 
parties,  instituted  by  some  on  behalf  of  all.  This  course  was  taken  in  the  case 
of  the  Widows*  Charity^  by  Lord  Thurlow,  (d)  upon  which  I  observed  in  the 

(«)  Blackham  ▼.  The  Warden  and  Society  of  Sutton  Coldfield,  1  Ch.  Ca.  269.     It  has 

en  doabted  whether  the  Attorney  General  ought  not  to  have  been  a  party  to  that  suit. 
Vide  Lofd  Red,  187. 

(/)  Ghaytor  ▼.  Trinity  College*  8  Anst.  841. 

(w)  Good  ▼.  Blewitt,  18  Yes.  807.  In  that  caae  the  bill  was  originally  filed  by  the  cap- 
tain in  his  own  right,  but  was  allowed  to  be  amended  by  introducing  the  wordi^  <<  on  behalf 
of  himself."  Ac. 


(X)  0  Yea.  778.  (y)  16  Yes.  821. 

(r)  Piee.  Ch.  692. 

(a)  City  of  London  v.  Richmond,  %  Yera.  421. 

Adair  v.  Now  Itiver  Company,  1 1  Yes.  444. 

8lat.  6  Geo.  1,  e.  18>  s  12.  (d)  Pearoe  v.  Piper,  17  Yes.  1-15. 


Hi 
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late  CBBe  of  tlie  Bakftf  Qmpany*  The  f<Nrmer  aioee  upon  an  asaodatam  of 
widows  GontributiDg  to  a  fund  to  pay  them  annaitlea.  When  this  fund  proved 
insufficient,  ereiy  subscriber  who  had  not  been  a  member  long  enoogfa  to 
become  an  annuitant,  and  the  representatiTCS  of  those  who  were  dead,  Ind  an 
interest  to  state  her  title  in  order  to  recover  her  money ;  but  that  difficulty  was 
overcome  upon  this  principle,  that  it  was  better  to  go  as  far  as  possible  towaidi 
justice  than  to  deny  it  altoge^er.  So  as  to  partnerships,  the  Court  will  aeiik  - 
the  account  between  those  parties  who  are  before  it,  and  do  all  possible  jostiee. 
The  principle  being  founded  in  convenience,  a  departure  from  it  has  braa  said 
to  be  justifiable,  where  necessary,  and  in  all  these  cases  the  Court  has  not  hen* 
tated  to  depart  from  it,  with  the  view,  by  original  and  subsequent  arrangement 
to  do  all  that  can  be  done  for  the  purposes  of  justice,  rather  than  hold  that  no 
justice  shall  subsist  among  persons  who  may  have  entered  into  those  contraets.** 

The  practice  adopted  by  the  Court  of  permitting  one  or  more  peraons  ts 
represent  in  a  suit  all  who  have  similar  interests,  has  been  frequently  recog- 
nized and  acted  upon  in  a  variety  of  instances;  but  it  is  not  to  be  considered  as 
a  general  principle,  that  this  course  may  be  acted  upon  in  all  cases  within  the 
inconvenience  which  the  adoption  of  this  practice  has  been  intended  to  avoid 
Where  a  bill  was  filed  by  five  persons,  oa  behalf  of  themselves  and  the  other 
shareholders  in  a  joint  stock  association,  not  established  by  Act  of  Parliamentf 
r  *a34  1  ^^^  ^^^  ^^  ^^^  assigned  their  shares  to  the  plaintiffs,  *and  ooo* 
L  ^  stituted  the  plaintiffs  their  attorneys  to  institute  suits,  Ac,  in  older 

to  give  effect  to  their  datm,  but  upon  trust  for  themselves.  Sir  J.  Leach  allowed 
a  demurrer,  because  the  assignors  were  not  parties,  although  it  was  staled  in 
the  bill  that  they  were  very  numerous,  and  that  naming  them  as  parties  on  the 
record  would,  in  all  probability,  render  it  impossible  for  the  plaintifis  to  obtain 
a  decree  in  the  cause,  (e) 

It  is  to  be  observeo,  likewise,  that  in  order  to  enable  a  plaintiff  to  sue  on 
behalf  of  himself  and  othera  who  stand  in  the  same  relation  with  him  to  the 
subject  of  the  suit,  it  must  appear  that  the  relief  sought  by  him  is  beneficial  to 
those  whom  he  undertakes  to  represent,  as  in  the  case  of  Gray  v.  CkepHn^  (/) 
where  the  object  was  to  prevent  the  trustees  under  a  Canal  Act,  from  commit* 
ting  a  breach  of  trast  $  and  in  Attorney  General  v.  ffeelu^  {g)  where  the 
object  was  to  avoid  the  payment  of  a  rate,  in  which  it  was  held  mat  every  per- 
son assessed  had  one  common  interest;  but  where  it  does  not  appear  that  dl 
the  persons  intended  to  be  represented  are  necessarily  mterested  in  obtaining 
the  relief  sought,  such  a  suit  cannot  be  maintained ;  thus  it  seems  that  one  part* 
ner  cannot  file  a  bill  on  behalf  of  himself  and  other  partnere  for  a  disaolation  of 
the  partnership ;  and  so  a  shareholder  in  a  joint  stock  company  cannot  file  a 
bill  on  behalf  of  himself  and  othere  of  the  shareholders,  to  put  an  end  to  the 
concern.  (A)  Upon  the  same  ground,  where  a  plaintiff,  being  one  of  the  sob- 
scribers  to  a  loan  of  money  to  a  foreign  state,  filed  a  bill  on  behalf  of  himsdf 
and  all  other  subscribers  to  that  loan,  to  rescind  the  contracts  of  subscription, 
and  to  have  the  subscription  moneys  returned.  Lord  Eldon  held,  that  the  plaintiff 
was  not  entitled  in  that  case  to  represent  all  the  other  subscribers,  because  it  did 
not  necessarily  follow  that  every  subscriber  should,  like  him,  wish  to  retire 
from  the  speculation,  and  every  individual  must,  in  that  respect,  judge  for  him- 

r    *^afi    1  ^^^^'  (^')     ^^^  "P^"  *^^^  same  principle,  one  of  the  inhabitants  of 
^  J  a  district,  who  claimed  a  right  to  be  served  with  water  by  a  pofalic 


(e)  Blain  v.  Agar,  1  Sim.  87.  (/)  2  8.  &  8.  367. 

(g)  3  8.  &  8.  77.  (h)  Van  Swadau  ▼.  Moore,  I  Roat.  46&. 

(Q  Jooes  ▼.  Del  Rio,  1  Tarn.  &  R.  897,  in  which  ease  the  plaintifili  had  each  a  te 
right  to  sue,  and  Lord  Eldon  aLw  held,  that  as  the  plaintiffii  could  not  suppoit  their  biU. 
on  behalf  of  themseWes  and  others  having  similar  rights^  they  could  not,  baring  three  diatinct 
demands^  file  one  bill. 
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oompany,  cannot  file  a  bill  on  behalf  of  himself  and  the  other  inhabitants,  to 
eompel  that  company  to  supply  water  to  the  district  upon  particular  terms, 
because  what  might  be  reasonable  with  respect  to  one  might  not  be  so  with 
r^id  to  the  others;  (k)  and  in  BeaumwU  v.  Meredith^  (^  where  a  friendly 
iociety,  in  the  nature  of  a  partnership,  had  been  dissolved,  and  the  fiinds  divided 
amongst  the  members,  but  some  of  the  members  who  were  dissatisfied  filed  a 
bill  on  behalf  of  themselves  and  the  others  against  the  trustees,  alleging  that  the 
partnership  had  not  been  legally  dissolved,  and  praying  that  the  trustees  might 
replace  the  stock  which  had  been  sold  out  for  the  purpose  of  paying  to  the  other 
members  their  shares  of  the  funds,  and  made  a  motion  that  the  defendants  miffht 
pay  into  Court  certain  sums  admitted  by  their  answer  to  be  in  their  hands,  but 
which  were  merely  their  shares  of  the  trust  funds  to  which  they  had  been  found 
entitled  upon  the  division ;  Lord  Eldon  refused  to  entertain  the  motion,  on  the 
groiind  that  the  plaintifis  had  no  right  in  such  a  case  to  sue  on  behalf  of  them- 
selves and  the  others,  but  that  they  ought  to  bring  all  the  others  before  the 
Court.  Where,  however,  it  is  perfectly  clear  that  the  object  of  the  suit  is  for 
the  benefit  of  all  die  parties  interested,  a  few  may  maintain  a  bill  on  behalf  of 
themaelves  and  the  others,  even  though  the  majority  disapprove  of  the  Instifeu- 
tion  of  the  suit  Thus  where  an  act  complained  of  was  necessarily  injurious 
to  the  common  right,  Sir  J.  Leach  sufifered  a  few  of  a  large  number  of  persons 
to  maintain  a  suit  on  behalf  of  themselves  and  the  others  for  relief  against  it, 
although  the  majority  approved  the  act,  and  disapproved  of  the  institution  of 
the  suit,  {m)  Upon  the  same  principle,  in  SmaU  v.  Atttvood^  {rC\  a  few  share* 
holders  oi  a  joint  stock  company  were  permitted  to  maintain  a  suit  on  behalf  of 
themselves  and  other  shareholders,  for  the  purpose  of  rescinding  a  contract  it 
being  manifest  from  the  evidence  that  it  was  for  the  benefit  of  all  the  share- 
holders that  the  contract  should  be  rescinded. 

It  is  to  be  observed,  that  in  all  cases  where  one  or  a  few  *indi-  ^    mw^a    -i 
▼iduals  of  a  large  number,  institute  a  suit  on  behalf  of  themselves  I-  -I 

and  the  others,  they  must  so  describe  themselves  in  the  bill,  otherwise  a  demur- 
rer or  plea  for  want  of  parties  will  lie.  Thus,  where  a  part  of  a  ship's  crew 
appointed  two  of  their  number  to  be  agents,  and  a  bill  was  filed  by  such  agents 
in  their  own  name,  and  not  on  behalf  of  themselves  and  others,  a  demuner 
allowed  for  not  having  made  the  whole  crew  parties ;  (o)  and  where  a  bill 
filed  by  three  partners  in  a  numerous  trading  company  against  the  mem- 
bers of  the  committee  for  managing  the  trading  concerns  of  the  company,  it 
was  dismissed,  because  it  was  not  filed  by  the  plaintififs  ^*  on  behalf  of  them- 
selves and  the  other  partners  not  members  of  the  committee;"  (p)  and  so  where 
certain  persons  describing  themselves  as  the  trustees  for  a  numerous  company, 
fileil  a  bill  for  the  specific  performance  of  an  agreement  entered  into  by  them- 
selvesv  2^  trustees  for  the  company,  and  the  defendants  demurred  to  the  bilU. 
the  demurrer  was  allowed,  because  although  it  was  not  practicable  to  make  all 
the  members  parties,  the  bill  ought  to  have  been  filed  by  some  of  them  on* 
behalf  of  themselves  and  others,  and  it  did  not  appear  by  the  bill  that  the  plain- 
liffii  were  even  members  of  the  society,  {q)  In  Haks  v.  Pomfreti  (r)  Lord 
Chief  Baron  Richards  said,  that  a  bill  alleged  to  be  exhibited  by  same  of  the. 
owners  and  occupiers,  and  not  by  all  the  owners  and  occupiers  of  lands 
within  the  parish,  was  incorrectly  framed  5  («)  and  that  properly  a  bill  to  estab-. 

(&)  Wcale  ▼.  West  Middletex  Waterworks,  1  J.  &  W.  370. 

(i)  3  v.  A;  B.  181.  (m)  Bromley  v.  Smith,  1  Sim.  8. 

(n)   1  Tonog,  407. 

!o)  Leigh  ▼.  Thomss,  2  Yes.  812.  (p)  Baldwin  v.  Lawrence,  2  8  &  8.  18. 

q)  Dooghs  ▼.  Horaltn,  2  8.  &  8.  184.       (r)  Daniell,  Ex.  Rep.  142. 
(«)    Vidt  see.  Woobston  v.  Wright,  3  Anst  801. 
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liBh  a  modus  should  be  brought  by  owners  and  occupiers,  on  behalf  of  them- 
selyes  and  of  all  other  owners  and  occupiers  of  lands  within  the  pariah,  and 
that  (he  Ordinary  should  be  a  party. 

It  is  to  be  observed,  that  the  Court  will  somettmes  allow  a  bill,  which  has 
originally  been  filed  by  one  individual  of  a  numerous  class  in  his  own  right,  to 
stand  over  at  the  hearing,  in  order  to  be  amended  by  the  introduction  of  the 
words,  *«on  behalf  of  himself,"  Sic;  thus  in  Lloyd  v.  Loaring,  (t)  where  a 
demurrer  was  allowed  because  the  parlj^  affected  to  sue  in  a  corporate  caps* 
r  *337  1  ^^7'  leave  was  *given  to  amend,  by  making  them  sue  in  their  indi- 
^  -J  vidual  rights,  as  members  of  a  co-partnership,  on  behalf  of  them- 

selves and  the  others ;  and  so  in  a  subsequent  case  of  an  information  and  bill, 
where  the  information  was  expressed  to  be  at  the  relation  of  the  relators  named, 
on  behalf  of  themselves  and  all  the  other  parishioners  of  a  certain  parish,  and  the 
bill  was  only  by  those  persons  themselves,  without  the  additional  words,  so 
that  in  the  suit,  considered  as  instituted  by  a  bill,  all  parties  necessary  to  be 
bound  were  not  oefore  the  Court,  Lord  Eldon  said,  that  even  at  the  heariiw  he 
should  give  leave  to  amend,  with  reference  to  this  point,  what  was  evidenuy  a 
mere  slip.  (;r) 


SECTION  n. 

Of  necessary  Parties  to  a  Suit,  in  respect  of  their  interest  in  resisHng  the 

Demands  of  the  Plaxntiff. 

A  PERSON  may  be  affected  by  the  demands  of  the  plaintiff*  in  a  suit,  either 
immediately  or  consequentially*  Where  an  individual  is  in  the  actual  enjoy- 
ment of  the  subject-matter,  or  has  an  interest  in  it,  either  in  possession  or 
expectancy,  which  is  likely  either  to  be  defeated  or  diminished  by  the  plaintiff^' s 
claims,  in  such  cases  he  has  an  immediate  interest  in  resisting  the  demand,  and 
all  persons  who  have  such  immediate  interests  are  necessary  parties  to  the  suit; 
but  there  may  be  other  persons  who,  though  not  immediately  interested  m 
resisting  the  plaintiff''s  demands,  are  yet  liable  to  be  affected  by  them  eonse- 
quentially^  because  the  success  of  the  plaintiff*  against  the  defendants  who  aie 
immediately  interested,  may  give  those  defendants  a  tight  to  proceed  against 
them,  for  the  purpose  of  compelling  them  to  make  compensation,  either  in  the 
whole  or  in  part,  for  the  loss  sustained.  These  persons,  therefore,  as  being 
consequentially  liable  to  be  affected  by  the  suit,  are  also  necessary  parties  to  it; 
and  the  defendant  against  whom  the  immediate  claim  is  made,,  may  insist  upon 
r  1^338  1  ^^^^  being  brought  before  *the  Court  in  the  first  instance,  in  oxder 
^  -^  that  the  relief  which  he  is  entitled  to  against  them,  in  the  event  of 

the  plaintiff''s  success,  may  be  awarded  to  him  by  the  same  decree,  and  a  mul- 
tiplicity of  suits  thereby  avoided.  The  question,  therefore,  of  who  are  neces- 
sary parties  to  a  suit  in  respect  to  their  interest  in  resisting  the  plaintiff ^s 
demands,  resolves  itself  into  two ;  namely.  Who  are  necessary  parties,  first, 
in  respect  of  their  immediate  interest?  and  secondly^  in  respect  of  their  cofue- 
quential  interest  ? 

I  shall  first  proceed  to  consider  who  are  necessary  parties  to  a  suit,  in  respect 
of  their  immediate  interest  in  resisting  the  plaintiff''s  demand.     And  here  it  is 


(0  6  V««.  773. 

(x)  Attorney  Gen.  ▼.  Newoombe»  U  Yes.  1.     Vide  etianh  Good  v.  Blewitl^ 
p.  883 ;  Johnson  ▼.  ComptoD»  supra,  p.  839,  n. 
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to  be  observed,  that  where  parties  are  spoken  of  as  having  an  interest  in  the 
question,  it  is  not  intended  to  confine  the  definition  to  those  only  who  are  bene- 
fitiaUy  interested,  but  it  is  to  be  considered  as  extending  to  ail  persons  who 
hare  any  estate,  either  legal  or  equitable,  in  the  subject-matter,  whether  such 
estate  be  beneficial  to  themselves  or  not. 

Under  this  definition  are  included  ail  persons  who  fill  the  character  of  trustees 
of  the  property  in  dispute.  But  the  rule  is  subject  to  exception,  where  the 
party  is  in  the  situation  of  a  mere  naked  trustee,  without  any  estate  vested  in 
him,  in  which  case  he  need  not,  in  general,  be  made  a  party.  Thus  a  broker 
or  agent  signing  a  contract  in  his  own  name  for  the  purchase  or  sale  of  pro- 
perty, is  not  considered  a  necessary  party  to  a  bill  for  a  specific  performance  of 
such  contract  against  his  principal,  (a)  And  so,  where  a  person  having  no 
interest  in  the  matter  joins  with  another  who  has,  in  a  contract  for  sale,  as 
where  a  man  having  gone  through  a  fictitious  ceremony  of  marriage  with  a 
woman,  joins  with  her  as  her  husband  in  an  agreement  to  sell  her  property,  he 
is  not  a  necessary  party  to  a  suit  to  enforce  the  contract.  (6) 

In  ail  cases,  however,  in  which  any  estate  is  vested  in  an  individual  filling 
the  character  of  trustee,  or  if  he  has  no  estate,  where  the  circumstances  are 
such,  that  in  the  event  of  the  plaintiff  succeeding  in  his  suit,  the  defendant 
may  have  a  demand  over  against  him,  he  is  a  necessary  party.  Thus  in  Jonet  v. 
*JoneSn  (b)  where  a  plaintiff  sought  to  set  aside  a  lease  on  the  p  ^^^q  -i 
ground  of  fraud,  without  bringing  before  the « Court  the  trustees  ^  -* 

who  were  parties  to  the  lease,  and  to  whom  the  fraud  was  imputed,  the  objec- 
tion for  want  of  parties  was  allowed,  because,  if  the  plaintiff  prevailed,  the 
defendant  might  have  a  remedy  over  against  the  trustees.  Upon  the  same  prin* 
eiple,  where  the  trustees  of  real  estates  had  conveyed  them  over  to  purchasers, 
it  was  determined,  that  on  a  bill  by  the  cestid  qui  trusts  against  the  purchasers 
to  set  aside  the  conveyance,  the  trustees  were  necessary  parties,  (c) 

A  trustee,  however,  who  is  named  in  a  will,  but  has  never  acted,  and  has 
released  all  his  interest  to  his  co- trustee,  ought  not  to  be  made  a  party  to  a  bill 
Id  set  aside  the  will  on  the  ground  of  fraud,  (d) 

Where  a  trustee  has  assigned  his  interest  m  the  trust  estate  to  another,  it  is 
necessary  to  have,  not  only  the  trustee  who  has  assigned,  but  the  assignee 
before  the  Court;  thus,  where  a  bill  was  filed  by  an  annuitant  to  recover  the 
airear  of  his  annuity,  against  the  heir  of  the  person  in  whom  the  estate,  out  of 
which  the  annuity  was  payable,  was  vested ;  and  it  appeared  that  the  heir  had 
mamgoed  his  interest  in  the  estate  to  another,  who  was  a  mortgagee  of  the  estate, 
and  had  paid  the  annuity  down  to  a  certain  period,  and  had  then  stopped ;  it 
was  held  that  the  plaintiff  ought  to  have  made  the  assignee  a  party ;  by  which 
means  she  would  have  gotten  the  mortgage  deeds,  and  the  Court  would  then 
have  decreed  the  assignee  to  have  paid  the  annuity,  and  the  assignor  to  stand  as 
a  fleeurity  for  having  broken  the  trust,  (e) 

If  there  be  more  trustees  than  one,  they  must  all  be  parties  if  amenable  to 
the  process  of  the  Court.  (/)  It  seems,  however,  that  in  some  cases  where 
they  are  merely  accounting  parties,  one  may  be  sued  for  an  account  of  his  own 
leeeipts  and  payments,  without  bringing  the  others  before  the  Court  (g)  Thus, 
where  a  bill  was  filed  against  the  representative  of  one  of  several  trustees  who 
were  dead,  for  an  account  of  the  receipts  and  payments  of  his  testator,  who 


Kingilflj  T.  Young,  Coop.  Tr.  PI.  48;  vide  ante^  p.  391. 
(b)  Storge  ▼.  Starr,  2  M.  &  K.  195.  (b)  8  Atk.  110. 

(ej  Harrifon  ▼.  Prjn,  Baniaid,  324. 

Id)  BachaidMNi  ▼.  Haibert,  1  Anit  66.  (e)  Bart  v.  Deonet,  3  Bio.  C.  C.  226. 

(/)  Via.  Ab.  Party,  B.  68. 
(i)  Lady  Selyaid  ▼.  The  Ezecoton  of  Harris  1  Bq.  Ca.  Ab.  74. 
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r  *34.0  1  ^^^^  managed  the  *tra8t,  without  bringing  the  representatives  of 
^  -^  the  other  trustees  before  the  Court,  and  an  objection  was  taken  on 

that  ground,  the  objection  was  over-ruled,  because  the  plaintiff  insisted  only 
upon  having  an  account  of  the  receipts  and  disbursements  of  die  trastee,  whoFS 
representative  was  before  the  Court,  and  not  of  any  joint  receipts  or  transac- 
tions by  him  with  the  other  trustees.  And  so,  where  a  biU  was  filed  by  a 
creditor  against  the  representatives  of  B.  &  C.  as  two  trustees  of  estates  con- 
veyed in  trust  to  pay  debts,  for  an  account  of  the  produce  of  the  sales  and 
payment  of  their  debts,  and  the  representatives  of  B.  alleged  by  their  answer, 
that  not  only  C.  but  D.  also  were  trustees,  and  that  D.  had  acted  in  the  trust, 
although  they  did  not  know  whether  he  had  received  any  of  the  produce.  Lord 
Kenyon,  M.  R.,  and  afterwards  Lord  Arden,  M.  IL,  held  D.  to  be  an  unne- 
cessary party.  The  reporter  of  this  case  adds  a  query,  because  at  the  bar  the 
genend  opinion  was  that  D.'s  representatives  ought  to  have  been  parties,  nor 
could  one  creditor  suing,  waive,  on  behalf  of  absent  parties  in  joint  interest 
with  himself,  the  benefit  or  possible  benefit  of  any  part  of  the  trust  fand.  (&) 
This  query  seems  to  be  in  accordance  with  the  principles  laid  down  m  fPil- 
liama  v.  ffVUams.  (t)  There  is  no  doubt,  however,  that  wheie  a  bill  is  against 
trustees  guilty  of  a  breach  of  trust,  the  representatives  of  all  those  trustees  who 
were  implicated  in  the  breach  of  trust,  must  be  parties,  because,  in  the  case  of 
a  decree  against  any  of  them,  they  may  have  a  right  to  call  upon  the  othen  to 
contribute 

The  rule  which  requires  the  trustees  of  property  in  litigation  to  be  brought 
before  the  Court,  requires  the  presence  of  the  committees  of  the  estates  of  idiots 
and  lunatics  in  a  suit  against  the  idiots  or  lunatics  committed  to  their  care ;  {k) 
because,  by  the  grant  to  them  of  the  estates  of  such  idiots  or  lunatics,  they  are 
constituted  the  trustees  of  such  estates.  Upon  the  same  ground,  the  assignees 
of  bankrupts  or  insolvents  are  necessary  parties  to  suits  relating  to  the  property 
of  such  bankrupts  or  insolvents. 

r    *341    1  ^^  ^^xae  reason,  wherever  a  demand  is  sought  to  be  *8aUs* 

L  -^  fied  out  of  the  personal  estate  of  a  person  deceased,  it  is  necessary 

to  make  the  personal  representative  a  party  to  the  suit  Thus,  although,  as 
we  have  seen,  a  creditor  or  leffatee  may  bring  a  bill  against  a  debtor  to  the  tes- 
tator's estate  upon  the  ground  of  collusion  between  mm  and  the  exeentor,  (f) 
yet  in  all  cases  of  this  description,  the  personal  representative  must  be  before 
the  Court.  And  so,  where  to  a  bill  for  an  account  of  the  estate  of  a  person 
deceased,  and  to  have  the  same  applied  to  satisfy  a  debt  alleged  to  be  due  from 
him  to  the  plaintiff,  the  defendants  pleaded  that  they  were  not  execnitors  or 
administrators  of  the  party  whose  estate  was  sought  to  be  charged,  nor  so  stated 
by  the  bill,  and  demurred,  for  that  the  executors  or  administrators  were  the 
proper  parties  to  contest  the  debt,  who  might  probably  prove  that  it  had  been 
dischaiged,  the  Court  allowed  both  the  plea  and  demurrer,  but  gave  the  plain- 
tiff leave  to  amend  his  bill  as  he  might  be  advised,  (m) 

Upon  the  same  principle,  the  specific  legatee  ot  a  term  suing  for  the  tenn, 
must  make  the  executor  a  party,  even  though  it  is  alleged  in  the  bill  that  the 
executor  had  assented  to  the  bequest  (n)  Where,  however,  a  bill  was  filed  by 
the  reversioner  against  the  legatee  of  a  term,  praying  that  the  lease  might  be 
declared  void,  and  the  defendant  insisted,  tliat  if  the  lease  was  set  aside^  the 


A)  RofQth  ▼.  Kinder,  3  Swmn.  144  n.;  from  Loid  ColcheiCar's  M88. 

I)  9  Mod.  299.  (A)  Loid  RmI.  24 ;  anU^  p.  219. 


it)  Attorney  Generd  ▼.  Wynne,  Moe.  126;  vide  ante^  p.  293. 
m)  Griffith  T.  Botennn,  Rep.  t  Finch,  ^34,  vide  aec.  Romney  v.  Mead,  ibid.  90t; 
Attofiiey  Genend  ▼.  Twieden,  ibid.  886. 
(ft)  Moor  V.  Blagmve^  2  Ch.  Ca.  277. 
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ought  to  repay  the  money  expended  by  the  testator  in  the  improve- 
meat  of  the  premises,  the  executor  of  the  testator,  who  had  assented  to  the 
bequest,  was  not  considered  a  necessary  party  to  the  suit,  (o)  And  where  an 
executor  had  been  outlawed,  and  a  witness  proved  that  he  had  inquired  after 
but  oonld  not  find  him,  it  was  thought  to  be  a.  full  answer  to  the  objection,  that 
be  was  not  a  party  to  a  suit  which  had  been  instituted  by  a  creditor  of  the 
deceased  testator  against  the  residuary  legatee,  (p) 

The  rule  which  requires  the  executor  to  be  before  the  Court  in  p  «q^A  n 
all  caaes  relating  to  the  personal  estate  of  a  testator,  ^extends  to  an  '^  -^ 

executor  ditraate  mifiore  ssiate^  even  though  the  actual  executor  has  attained 
twenty-one,  and  has  obtained  probate  thereon:  thus,  where  there  has  been  an 
executor  durante  minore  setaie  of  the  daughter  of  a  testator,  and  afler  the 
daughter  attained  twenty-one  a  bill  was  brought  against  her  without  making  the 
executor  durante  minore  atate  a  party,  although  it  was  insisted  that  tlie 
daughter,  being  of  full  age,  was  complete  executrix  ab  initio^  and  had  the 
wlM4e  right  of  representation  in  her ;  yet  it  was  held,  that  the  representative 
durante  mkwre  mtate  was  a  necessary  party,  and  that  for  want  of  him  the  cause 
must  stand  over,  (q) 

It  is  to  be  observed,  however,  that  if  in  the  last  case  the  daughter  had  received 
att  the  testator's  personal  estate  from  the  hands  of  the  executor  durante  minore 
miaie^  upon  an  account  between  them,  the  objection  for  want  of  parties  would 
haf«  been  over-ruled. 

The  penonal  representative  required,  is  one  resident  in  England,  and  where 
a  testator  appointed  persons  residing  in  India  and  Scotland  his  executors,  and 
the  will  was  not  proved  in  England,  but  the  plaintiff,  a  creditor,  filed  a  bill 
against  the  agents  of  the  executors,  to  whom  money  had  been  remitted,  pray- 
ing an  account  and  payment  of  the  money  to  the  Accountant  General  for  secu- 
rity, a  demurrer,  because  no  personal  representative  of  the  testator  resident 
within  the  jurisdiction  of  the  Court  was  a  party,  was  allowed,  (r) 

It  is  to  be  observed,  however,  that  where  an  executor  who  has  proved  a  will 
in  India,  afterwards  comes  to  England,  and  a  suit  is  brought  against  him  for  an 
aeoount  of  his  receipts  in  India,  it  is  not  necessary  that  mere  should  be  before 
the  Court  a  personal  representative,  appointed  in  this  country  $  and  where  A., 
one  of  the  executors  of  B.,  who  died  in  India,  proved  the  will  there,  and, 
haTiiig  possessed  assets  in  India,  died  in  that  country,  upon  which  bis  widow, 
who  was  his  executrix,  proved  his  will  in  India,  and  diereby  became  the  repre- 
sentative, not  only  of  A.,  but  of  the  original  testator,  B.,  upon  the  widow 
eomiog  to  this  country,  she  was  made  a  party  to  a  suit  for  the  administration 
of  the  estate  of  B.,  and  *on  an  objection  beinff  taken  that  a  personal  p  ^^.^  -^ 
tepnsentative  of  B.  appointed  by  the  Ecclesiastical  Court  here  ^  -* 

«M|fat  also  to  be  a  party,  the  olnection  was  over-ruled,  {s) 

It  seems,  that  where  an  admmistration  is  disputed  in  the  Ecclesiastical  Court, 
the  Court  of  Chancery  will  entertain  a  suit  for  a  receiver  to  protect  the  property 
lifl  the  questito  in  the  Ecclesiastical  Court  is  decided,  although  an  administra- 
tkMi  pendente  lite  might  be  obtained  in  the  Ecclesiastical  Court.  (/)  In  such 
the  rule  requiring  a  representative  to  be  before  the  Court,  must  be  dis- 
'  with,  there  being  no  person  sustaining  that  character  in  existence.     And 


}; 


r«)  MalpM  V.  Ackkind,  8  Rom.  278. 

p)  Hesth  V.  Perdval,  1  P.  Wms.  888.      {a)  OhM  ▼.  OieDhtm,  8  Atk.  181. 
(r)  Lowe  V.  Parlie,  8  Mad.  101 ;  vide  eiiam  Logan  v.  Farlie,  2  8.  dt  8.  884. 
(«r^  Andenon  v.  Gaunter,  3  M.  dt  K.  768.    For  the  method  of  obUining  limited  or 
ipansi  admhiirtiation  where  the  executor  is  abroad,  vid  anttt  p.  881. 
(i)  AlkiiMon  v.  HenAaw,  8  V  db  B.  85;  BaU  v.  Oliver,  ibid.  88. 
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where  a  party  entitled  to  administer  refuses  to  take  oat  administralion  himself^ 
and  prevents  any  one  else  from  doing  so,  he  will  not  be  allowed  to  object  to  a 
suit  being  proceeded  with,  because  a  personal  representative  is  not  before  the 
Court.  Thus  in  D^Aranda  v«  Whittingham^  (ti)  where  the  heir  of  an  obligor 
demurred  to  a  bill  by  the  obligee  because  the  administrator  of  the  obligor  was 
not  a  party,  the  demurrer  was  over-ruled,  because  it  appeared  that  he  would 
not  administer  himself,  and  had  opposed  the  plaintiff  in  taking  oat  administza- 
tion  as  the  principal  creditor^  and  in  a  case  where  the  person  entitled  by  law 
to  administration  did  not  take  it  out,  but  acted  as  if  she  had,  receiving  and  pay- 
ing away  the  intestate's  property,  an  objection  for  want  of  parties,  on  the  groond 
that  there  was  no  administrator  before  the  Court,  was  over-ruled.  {u)\ 

Where  there  are  several  executors  or  administrators,  they  must  all  be  made 
parties,  even  though  one  of  them  be  an  infant  |  (x)  but  this  rule  may  be  dis- 
pensed with,  if  any  of  them  are  not  amenable  to  the  process  of  the  Coart,  (y) 
or  if  they  have  stood  out  process  to  a  sequestration;  and  if  an  exeeutor  has  not 
administered  he  need  not  be  a  party,  (z)  Thus,  where  there  were  lour  execo- 
tors,  one  of  whom  alone  proved  and  acted,  and  a  bill  was  brought  against  that 
one,  and  he  in  his  answer  confessed  that  he  had  alone  proved  the  will  and 
r  *a44  1  ^^^^  *^^  ^^^  executorship,  and  that  the  others  never  intermeddled 
^  ^  therein,  it  was  said  to  be  good,  (a)    In  that  case,  however,  if  the 

executor  who  had  proved  had  died,  it  would  not  have  been  safficient  to  have 
brought  his  executor  before  the  Court,  because  he  would  not  have  represented 
the  original  testator;  the  other  executors  would  still  have  had  the  right  to 
prove,  even  though  they  had  renounced  probate,  (h)  The  record,  therefore, 
would  not  have  been  complete  without  a  new  representative  of  the  origiaai 
testator. 

Wherever  an  executor  has  actually  administered,  he  must  be  made  a  party 
to  a  suit,  although  he  has  released  and  disclaimed,  (c)  But  where  a  plaiDtiff 
filed  a  bill  against  one  of  two  executors,  and  alleged  in  his  bill  that  he  knew 
not  who  was  the  other  executor,  and  prayed  that  the  defendant  might  discover 
who  he  was  and  where  he  lived,  a  demurrer  for  want  of  parties  was  over- 
ruled. ((/)  And  in  the  case  before  referred  to,  where  one  of  two  joint  execo* 
tors  was  abroad,  an  account  was  decreed  of  his  own  receipts  and  payments,  (e) 

The  rule  requiring  all  the  personal  representatives  of  a  deceased  person  to  m 
before  the  Court,  requires  that  where  some  of  them  are  dead,  and  a  complete 
account  is  sought,  the  representatives  of  those  who  are  deceased  should  be 
before  the  Court,  unless  the  plaintiff  waives  the  account  of  the  estate  of  the 
deceased  representative,  which  however  he  is  not  entitled  to  do,  where  a  defend- 
ant is  interested  in  having  it  taken,  as  where  a  legacy  is  sought  to  be  raised 
against  the  real  estate,  in  which  case  the  heir  is  entitled  to  call  for  a  com- 
plete account  of  the  personal  estate,  and  to  have  it  applied  in  case  of  the 
inheritance.  (/) 

If  a  bill  is  filed  against  a  married  woman,  who  is  an  executrix  or  adnodnbtrs- 
trix,  her  husband  must  abo  be  a  party,  unless  he  has  abjured  the  realm,  (g) 
In  Taylor  v.  AUen^  (A)  however.  Lord  Hardwicke  granted  an  injunction  to 
r  *345  1  ^^^''^  ^  yf\^^  executrix,  from  getting  in  the  assets,  her  husband 
^  J  *being  in  the  West  Indies,  and  not  amenable  to  the  process  of  the 

(tf)  Mos.  84.  (w)  Cleland  t.  Clelanci,  Prec  Ch.  64. 

(x)  Scarry  v.  Morse,  9  Mod.  89 ;  Oflfoy  v.  Jennj,  8  Ch.  Rep.  92. 
\y)  Gowtlad  v.  Cely,  Prec.  Ch.  83.  {z)  Went.  Off.  Ex.  95. 

\a)  Brown  ▼.  Pitman,  Gilb.  Eq.  R.  75;  16  Yin.  Ab.  tit,  Parties,  B.  PL  10. 
bS  Arnold  V.  Blencowe,  1  Cox,  436.  (c)  Smithby  ▼.  Stinton,  1  Yern.  31« 


Buyer  v.  Covert,  1  Yern.  95.  '  {t)  Cowslad  ▼.  Cely,  Prec.  in  Ch.  83. 

)  Williams  ▼.  Williams,  9  Mod.  299.      (g)  Lord  Red.  30. 
3Atk.213. 
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Coorti  on  the  groondf  that  if  she  wasted  the  assets,  or  refused  to  pay,  a  credi- 
tor ooald  have  no  remedy,  inasmuch  as  her  husband  must  be  joined  as  a  party 
Id  the  suit  against  her. 

In  Bvnyan  ▼•  Mortimer^  (t)  where  a  bill  had  been  filed  against  a  husband 
and  wife,  in  respect  of  a  demand  against  the  wife  as  executrix,  and  the  hus- 
band, who  was  a  bankrupt,  afler  having  appeared  for  himself  and  his  wife, 
went  abroad;  whereupon  an  attachment  had  been  issued  against  him  for  want 
of  an  answer;  upon  a  motion  for  leave  to  issue  an  attachment  against  the  wife 
for  not  answering,  the  Vice  Chancellor,  Sir  J.  Leach,  said,  &at  the  proper 
eooree  was,  first  to  move  that  the  wife  may  answer  sepuraUdy,  and  that  notice 
of  that  motion  must  be  given  to  the  wife. 

In  a  case  before  Lord  Tburlow,  where  a  bill  had  been  filed  for  an  account  of 
the  testator's  estate,  and  it  was  objected  that  one  of  the  executors  was  not  a 
party  ;  he  was  ordered  to  be  introduced  into  the  decree  then  made,  as  a  party, 
and  decreed  to  account  before  the  Master,  without  putting  off  the  cause  to  add 

partiea-f/) 

In  JRunf  V.  Staniim^  (A)  two  executors  were  appointed,  one  proved  and  the 

other  dechned  to  act,  an  action  was  commenced  by  the  acting  executor  against 

the  debtor  to  the  testator;  and  the  role  of  law  requiring  all  the  executors  to 

join,  the  action  was  brought  in  the  name  of  both  executors.     On  a  bill  filed  by 

the  debtor,  he  obtained  uie  common  imunction  for  want  of  an  answer,  whum 

went  of  course  against  both  the  plaintids  at  law.     The  acting  executor  subse- 

qoently  pat  in  an  answer,  and  on  an  affidavit  that  the  other  executor,  who 

lesided  abroad,  refused  to  act,  or  to  put  in  any  answer,  the  Court  granted  an 

Older  fiin  to  dksolve  the  injunctiovu 

It  seems  that  where  a  power  of  sale  is  given,  by  a  will,  to  executors,  and 

they  lenoanoe  probate,  they  will  not  be  considered  necessary  parties  to  the  suit; 

thos,  where  a  testator  had  devised  that  his  executors  should  sell  his  land,  and 

be  pooBosscd  of  the  money  arising  from  the  sale  upon  certain  trusts  ^    ^^ .  ^    -> 

^oientkmed  in  his  will,  and  made  B.  and  C.  his  executors,  who  ^  ^ 

leooaneedi  whereupon  administration,  with  the  will  annexed,  was  granted  to 

of  the  plaintiffs,  upon  a  bill  brought  by  the  cestui  qui  trust  of  the  purchase- 

/,  under  the  will,  against  the  heir  to  compel  him  to  join  in  a  sale  of  the 

lands;  it  was  objected  that  there  wanted  parties,  in  regard  that  the  executors 

oogfat  to  have  been  made  defendants,  for  notwithstanding  they  had  renounced, 

]Fel  the  power  of  sale  continued  in  them,  and  the  objection  was  over-ruled, 

tliece  being  only  a  power  and  no  estate  devised  to  them.  (/) 

It  eliooU  be  noticed,  that  a  query  has  been  added  to  the  decision  upon  this 

jioint  by  the  reporter,  and  the  doubt  suggested  appears  to  be  justified  by  the 

o|ianioD  eiqpiessed  both  by  Sir  Edward  Sugden  and  Mr.  Preston,  vis:  that 

wheie  a  power  is  given  to  executors  they  may  exercise  it,  although  they 

inoe  probate  to  the  wilL  {m)    It  is  to  be  observed,  however,  that  in  tte 

of  KeaUs  v.  Burtwii  (n)  referred  to  by  Sir  Edward  Sugden  (which  was  a 

of  a  power  given  by  a  testator  to  his  trustees  and  executors,  one  of  whom 

and  the  other  renounced,)  Sir  William  Grant  remarked,  **that  the  power 

given  to  the  executors,  but  they  have  not  exercised  it,  and  they  have 

the  only  character  in  which  it  was  competent  to  them  to  exer- 

Mad.  &  Odd.  378. 

PSit  V.  BffBwtter,  1  Dick.  87.    It  is  piwumed  that  bs  appaand,  and  cooMnted  to  this 

^)  3  Yooag  dt  i.  76.  (/)  TatM  ▼.  OoaiplMi»  %  P.  Wnw.  808. 

?i»)  Saedea  on  Pow«i%  174»  4th  ed.;  8  Preft.  on  Abst  864. 

(jt>  14yfls.48i.  (o)  Fufe  i  WiUiaiBS on £xaeeloi%  166. 

YoL.  DLL— R 


^ 


906  OF  HBCBSBART  PASTIB8  TO  ▲  gOTT. 

It  is  right  in  this  place  to  recall  the  attention  of  the  reader  to  the  mle  whieh 
has  been  before  noticed,  that  the  executor  or  administrator  of  a  deceased  per- 
son, is  the  person  constituted  by  law  to  represent  the  personal  property  of  tint 
person,  and  to  answer  all  demands  upon  it;  and  that,  therefore,  where  the 
object  of  a  suit  is  to  charge  such  personal  estate  with  a  demand,  it  is  sufficient 
to  bring  the  executor  or  administrator  before  the  Court;  (p)  thus  it  has  been 
held,  that  in  a  bill  to  be  relieved  touching  a  lease  for  years,  or  other  perBooal 
duty  against  executors,  though  the  executors  be  executors  in  trust,  yet  it  is  sot 
necessary  to  make  the  cestui  qui  trusts  or  the  residuary  legatees  parties,  (q) 
r  *a47  1  ^^^  where  a  bill  was  filed  by  *creditors  against  an  executor  mi- 
*-  -^  out  making  the  residuary  legatee  a  party.  Lord  Loughborough, 

though  he  at  first  thought  that  the  legatee  ought  to  have  been  a  party,  evento- 
ally  made  the  decree  without  him,  observing  that  it  was  an  anomaloos  case  m 
a  Court  of  Equity,  where  all  parties  who  are  interested  are  to  be  before  the 
Court  (r)  And  so  where  a  bill  was  filed  against  an  executor,  to  compel  die 
transfer  of  a  sum  of  stock  belonging  to  his  testatrix,*  and  the  executor,  by  In 
answer,  stated  that  the  residuary  legatees  claimed  the  stock,  the  objection  ioi 
want  of  parties  was  held  to  be  untenable,  (s) 

In  like  manner,  where  a  testator  gave  dififerent  legacies  to  three,  and  ihejr 
were  to  abate  or  increase  according  as  the  personal  estate  fell  short  or  exceeded; 
in  a  bill  against  the  executor  by  one  legatee,  the  executor  pleaded  that  the  odier 
l^tees  ought  to  be  parties,  because  the  account  made  with  the  plaintiff  woaid 
not  conclude  them,  and  he  should  be  put  to  several  accounts,  and  doable  proof 
and  charge,  the  plea  was  over-ruled.  (/)  It  seems,  however,  that  where  a  pe^ 
son  has  a  specific  lien  upon  the  property  in  dispute,  he  must  be  brought  bdfon 
the  Court ;  and  upon  this  ground  it  was  held,  that  as  the  specific  devisee  of  a 
mortgage  could  not  be  bound  by  an  account  between  the  mortgagor  and  the 
lepresentatives  of  the  mortgagee  his  testator,  he  must  be  a  party  to  a  bill  to 
redeem  by  mortgagor,  (ti)  And  so  where  a  husband  had  specifically  disposed 
of  his  wife's  paraphomaUa  to  other  persons,  on  a  bill  by  the  wife  agfainst  the 
execntor  for  a  delivery  of  them  to  her,  the  specific  l^tees  were  considsied 
necessary  parties,  {x) 

The  assignees  of  a  bankmpt  or  insolvent  debtor  are  also,  as  has  been  befitie 
slated,  the  proper  parties  to  represent  the  estates  vested  in  them  under  the  iMiik- 
luptcy  or  insolvency,  and  therefore,  in  all  cases  where  claims  are  sought  to  be 
established  against  the  estates  of  a  bankrupt  or  an  insolvent  debtor,  it  is  neees- 

r  *348  1  *^^  ^  ^"°^  ^^^^  ^^^  assignees  before  the  *Conrt,  and  the  hank- 
L  -^  rupts  or  insolvents  themselves,  or  their  creditors,  are  anneoessary 

parties,  (y)  Thus  it  has  been  held,  that  a  bankrupt  is  not  a  neceasary  pai^ 
to  a  bill  of  foreclosure  against  his  assignees,  (z)  and  Sir  John  I/each,  M.  R., 
when  he  was  Vice  Chancellor,  allowed  a  demurrer,  put  in  by  a  bankropt  who 
was  made  a  party  to  a  bill  of  foreclosure  against  his  assignees,  even  thon^gk 
there  had  been  no  bargain  and  sale  executed  by  the  commissioners,  (a)  it  is  Is 
he  observed,  however,  that  where  fraud  and  coUusion  are  charged  between  the 


(p)  Loid  Red.  185. 

(g)  Anon.  1  y«m.  861 ;  1  Eq.  Ca.  Ab.  78,  PI.  18. 

iLawioa  v.  Barker,  1  Bro.  803 ;  Love  t.  Jaoomb,  ibid. 
Brown  v.  Dowthwalte,  1  Mad.  447. 
[0  Haycock  v.  Haycock,  S  Gh.  Ca.  124. 

(u)  Langley  v.  Earl  of  Ozfoid,  Amb.  17.     Sed  vide  Mr.  8er}eaot  Hill'a  nola  af  Ifab 
in  Mr.  Blont's  edition  of  Ambler,  Appendix  C. 

(x)  Northey  v.  Northey,  8  Atk.  77.  (y)  Collet  v.  WolhitoQ,  8  Bro.  C.  C.  SIS. 

(z)  Adams  v.  Holberte,  Har.  Ch.  P.  80 ;  Bainbridge  v.  Pinhorn»  1  Back.  135. 
(a)  lioyd  V.  Lander,  5  Mad.  386. 
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bankrupt  and  bis  assiffnees,  the  banknipt  may  be  made  a  party,  and  he  cannot 
demur,  although  relief  be  prayed  against  him.  Thus,  where  a  creditor,  having 
obtained  execution  against  the  effects  of  his  debtor,  filed  a  bill  against  the 
debtor,  against  whom  a  commission  of  bankrupt  had  issued,  and  the  persons 
elaimtng  as  assignees  under  the  commission,  chaiging  that  the  commission  was 
a  oontriTanc^  lo  defeat  the  plaintifif^s  execution,  and  that  the  debtor  having,  by 
permission  of  the  plaintiff,  possessed  park  of  the  goods  which  had  been  taken 
in  execution  for  the  purpose  of  sale,  instead  of  paying  the  produce  to  the  plain- 
tiff, had  paid  it  to  his  assignees,  a  demurrer  by  t^e  alleged  bankrupt,  because 
he  had  no  interest  and  might  be  examined  as  a  witness,  was  over-ruled,  (fi) 

Subject  to  the  above  exceptions,  and  to  the  rules  hereafter  referred  to  with 
n^gard  lo  real  estates,  the  rule  is,  that  all  cestui  qui  trusts  are  necessary  parties 
U>  suits  against  their  trustees,  by  which  their  rights  are  likely  to  be  affected. 
Thus,  on  a  bill  for  redemption,  the  defendant  in  his  answer  set  forth  that  he 
was  a  tmstee  for  A.,  it  was  objected  to  the  plaintiff  at  the  hearing,  that  the 
eesim  qui  trust  should  have  been  made  a  party,  and  because  it  was  disclosed 
in  the  answer,  and  he  might  have  amended,  the  bill  was  dismissed,  (c)  And 
so  in  a  bill  against  the  heir  of  a  mortgagee  to  redeem,  the  personal  representa- 
tive must  be  a  party,  because  he  is  the  person  entitled  to  the  mortgage*money, 
and  the  heir  is  only  a  trustee  of  the  legal  estate  for  him. 

*In  some  eases,  however,  where  the  cestui  gui  trusts  are  very  p  ^^^g  n 
iraroerotts,  the  necessity  of  bringing  them  all  before  the  Court  has  *-  -' 

been  dispensed  with.  Thus,  where  upon  a  bill  brought  against  an  assignee  of 
a  lease  to  compel  him  to  pay  the  rent,  and  perform  the  covenants,  it  appeared 
that  the  assignment  was  upon  trust  for  such  as  should  buy  the  shares,  the  whole 
being  divided  into  900  sharea*  and  an  objection  was  taken  because  the  share- 
holdeis  were  net  parties ;  the  objection  was  over-ruled,  as  the  assignees  by  divid- 
.  if^  the  shares,  had  made  it  impracticable  to  have  them  all  before  the  Court,  {d) 
Upon  the  same  ground,  the  trustees  of  real  estates,  for  payment  of  debts  or 
Icgaeies,  are  considered  sufficient  to  defend  a  suit,  without  bringing  before  the 
Conrt  the  creditors  or  legatees  for  whom  they  are  trustees,  (e) 

This  exception  to  the  general  rule  will  not,  however,  apply  to  cases  where  a 
Mortgagee  seeks  to  foreclose  the  equity  of  redemption  of  estates  which  are 
anbieet  to  such  trusts  $  thus,  where  the  equity  of  redemption  of  an  estate  mort- 
gaged in  iee  had  been  conveyed  to  trustees,  upon  trust,  to  sell  and  pay  off 
iDeambranoes,  and  to  divide  the  surplus  amongst  persons  specified  in  the  deed, 
it  was  held  that  the  cestui  qui  trusts  were  necessary  parties,  (/)  although  his 
Honor  appears  to  have  been  of  opinion  that  a  suit  for  a  sale  might  have  been 
oniniaitted  without  them,  as  there  was  a  declaration  in  the  deed,  that  the  receipt 
of  the  trustees  should  be  a  sufiicient  discharge  to  the  purchaser,  which  his 
Honor  considered  as  a  declaration,  that  in  case  of  a  sale  the  presence  of  the 
|Hwties  beneficially  interested  shall  not  be  necessary;  and  there  appears  no 
doubt,  that  under  such  a  deed,  without  a  clause  of  that  nature,  the  cestui  qui 
truais  of  the  purehase-money  must  be  parties  to  a  bill  for  the  specific  perform* 
mice  of  a  contract  for  the  sale  by  the  trustees,  {g)  And  in  a  case  in  the  Court 
of  Exchequer,  where  there  was  a  devise  to  trustees  to  sell,  and,  after  payment 
of  debts  and  legacies,  to  divide  the  surplus  amongst  several  persons,  and  a  bUl 


(&>  KiDgv.  Martin,  8  Vol  J.  641,  cited  Loid  Red.  183. 
(ey  Wbirtler  ▼.  Webb,  Bunb.  53. 

(if)  City  of  London  ▼.  Ricbmond,  3  Vem.  431.    N.  B,  In  that  oaie  the  original  Iomm 
M  eiNMideied  a  neecwary  party. 
(e)  Lord  Red.  143  ante, 

if)  Vide  etiam  Oebonra  ▼.  Fallowa,  1  R.  db  M.  741. 
(g)  Calferlej  v.  Phelfs  Mad.  &  OeU.  331. 
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r    *950   1  ^'^^^  ^'^  ^^  ^  penon  interested  *iii  the  eurplos,  to  have  hi 
I-  -i  fMid  to  him,  it  was  held,  that  all  the  persons  interested  in  the  find 

most  be  parties,  although  the  estates  had  been  sold  before  the  bill  was  filed.  (A) 
It  is,  howerer,  to  be  observed,  that  to  a  soit  for  the  execution  of  a  tnist  by  er 
against  those  claiming  the  ultimate  benefit  of  such  trust,  after  the  satislaetioii  of 
prior  charges,  it  is  not  necessary  to  bring  before  the  Court  the  persons  daimim 
the  benefit  of  such  prior  chaiges  $  and,  therefore,  to  a  bill  for  a{^lieation  of  a 
surplus,  afler  payment  of  debts  and  legacies,  or  other  incumbnoioes,  the  cvedi- 
tors,  legatees,  or  other  incumbrancers,  need  not  be  made  parUea.  And  peiooDS 
having  demands  prior  to  the  creation  of  such  a  trasi,  may  enforce  these  demaadf 
against  the  trustees,  without  bringing  before  the  Court  the  persons  intefested 
under  the  trust>  if  the  absolute  disposition  of  the  property  is  vested  in  the  tras- 
tees.  But  if  the  trustees  have  no  such  power  of  disposition,  as  in  the  case  of 
trustees  to  convey  to  certain  uses,  the  persons  claiming  the  benefit  of  the  trast 
must  also  be  parties.  Persons  having  specific  ehaiges  on  the  trust  property  aie 
also  necessary  parties;  but  this  will  not  extend  to  a  general  trust  for  crediton 
or  others,  whose  demands  are  not  specified  in  the  creation  «f  the  trust,  as  their 
number,  as  well  as  die  difficulty  of  ascertaining  who  may  answer  a  general 
description,  might  greatly  embarrass  a  prior  claim  asainst  a  trust  property,  (t) 

Where,  however,  the  demands  and  names  of  uie  creditors,  although  not 
actually  specified  at  the  time  of  the  creation  of  the  trust,  are  subsequently 
tained  by  their  signing  a  schedule  to  the  conveyance,  they  will  become 
sary  parties,  Uiuswhere  a  plaintiff  claiming  an  annuity  charged  upon  an 
which  had  subsequently  been  demised  to  trustees  for  the  benefit  of  such  of  the 

\.grantee's  creditors  as  should  execute  the  conve3ranciB,  filed  a  bill,  against  die 
grantor  and  the  trustees,  and  one  of  the  creditors  who  had  executed  the  deed, 
and  who  had  obtained  a  decree  in  an  original  suit,  instituted  by  him  on  bdulf 
of  hinMelf  and  all  other  the  creditors  under  the  trust-deed,  praying  an  aoeoont 
r  *^51  1  ^^  yfhaX  was  doe  to  him,  and  *that  the  priorities  of  himself  and  the 
I-  J  other  creditors  miffht  be  ascertained,  and  that  he  might  redeem  the 

securities  which  were  prior  to  his  own,  and  have  the  benefit  of  the  decree  as  to 
that  part  of  his  demand  for  which  he  should  not  be  entitled  to  priority  over  the 
trust-deed  $  it  was  held  by  the  Vice  Chancellor,  that  all  the  creditors  who  hid 

.  executed  the  trust-deed  were  necessary  parties ;  and  that,  as  it  was  stated  in  the 
bill  that  several  of  the  creditors  had  executed  the  deed,  and  only  one  was  made 
a  party,  the  defect  appeared  sufficiently  on  the  face  of  the  bill  to  entitle  the 
defendant  to  take  advantage  of  it  by  demurrer,  {k) 

Where  the  money  secured  by  a  mortgage  is  subject  to  a  trust,  a  mortgagor, 
or  any  person  claiming  under  him,  seeking  to  redeem  the  mortgage,  moat  nnke 
aU  persons  daiming  an  interest  in  the  mortgage  money  parties  to  the  suiL 
Thus,  where  it  appeared  that  the  parties  against  whom  the  redemption  was 
prayed  were  trustees  for  a  woman  and  her  children,  the  Lord  Chief  Baron  heU, 
that  the  cestui  qui  trusts  were  necessary  parties  to  the  suit ;  although  under  the 
peculiar  circumstances  of  the  case,  and  to  avoid  delay  and  expense,  he  raeoM- 
mended  that  a  petition  should  be  presented  on  their  behalf,  praying  that  their 
interesta  might  be  protected,  and  directed  the  cause  to  stand  over  for  that  pur- 
pose. (/)  And  in  general  it  may  be  laid  down  as  a  rule,  that  there  can  be  no 
toreclosure  nor  redemption  unless  ail  the  parties  entitled  to  the  mortgage  money 
are  before  the  Court,  (m)  Therefore,  where  a  mortgagee  had  assigned  the 
mortgage  upon  certain  trusta  for  the  benefit  of  his  family,  the  mortgagee,  the 

(h)  Faithful  v.  Hunt,  8  Anit.  751.  (i)  Lord  R«l.  US. 

(k)  Newton  v.  Eari  of  Egmoot,  4  Sim.  $74 ;  vuk  tUam  5  Sim.  190^  &  C,  &  P. 

(/)  Drew  V.  Hamum,  6  Price,  319. 

(m)  Pahner  ▼.  Esrt  of  Cailiale^  1  8.  dc  8.  488. 
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InwieeB,  and  the  cestui  qui  irunta^  were  considered  neeeirsary  parties  to  a  bill 
to  redeem,  (n)  And  so  where  a  mortgage  term  had  been  bequeathed  to  trustees, 
upon  trust,  to  sell  and  apply  the  produce  amotig  the  testator's  twelve  children 
ud  a  grandchild  nominatim;  it  was  held,  that  all  the  cestui  qui  trusts^  inter- 
ested in  the  produce  of  the  term,  were  necessary  parties,  although  they  were 
nQinerous,  and  the  property  small,  *and  although  the  Urustees  had  ^  ^1_  ^ 
power  to  give  a  discharge  to  purchasers,  (o)  L      ^        J 

Bat  where  a  mortgagee,  who  has  a  plain  redeemable  interest,  makes  seyeral 
eonveyances  upon  trust,  in  order  to  entangle  the  affair,  and  to  render  it  difficult 
for  a  mortgagor,  or  his  representatives,  to  redeem,  there  it  is  not  necessary  that 
the  pbintiiir  should  trace  out  all  the  persons  who  have  an  interest  in  meh  iniat^ 
to  make  them  parties :  the  persons  having  the  legal  estate,  however,  must  be 
befoie  the  Court,  and  where  a  mortgagee  in  lee  has  made  an  absolute  convey* 
&Dee  with  several  limitations  anil  remainders  over»  the  decree  cannot  be  complete 
without  bringing  before  the  Court,  at  least  the  first  tenant  in  tail,  and  those  hav^ 
vug  iniermediaie  estates,  (p)  It  seems  that  where  a  mortgage  is  forfeited,  and 
the  mortgagee  exercises  the  legal  rights  he  has  acquired  by  disposing  of,  or 
tncnmbering  the  estate,  and  the  mortgagor  comes  for  the  redemption,  which  a 
Court  of  Equity  gives  him,  it  must  be  upon  the  terms  of  indemnifying  the 
"M^S^e  from  all  costs  arising  out  of  his  legal  acts ;  upon  this  principle.  Sir 
John  Leach,  in  the  case  of  WethereR  v.  CoiiinSj  above  referred  to,  ordered  the 
mortgagor  to  pay  the  costs  of  the  trustees,  and  cestui  qui  trusty  who  were 
Bccessarily  brought  before  the  Court  in  consequence  of  the  assignment  of  the 
mortgagee. 

It  seems  formerly  to  have  been  considered  necessary,  that  a  mortgagee,  who 
had  assigned  his  mortgage,  should  be  made  a  party  to  a  bill  of  redemption,  (q) 
hut  the  law  upon  the  point  appears  now  to  be  otherwise ;  and  it  has  been  deter- 
mined,, that  where  there  has  been  an  assignment*  even  though  it  was  made 
without  the  previous  authority  of  the  mortgagor,  or  his  declaration^  that  so  much 
is  doe,  tke  assignee  is  the  only  necessary  party;  (r)  for  whatsoever  the  assig- 
nee pays  without  the  intervention  of  the  mortgagor,  ne  can  claim  nothing  under 
the  assignment  but  what  is  actually  due  between  the  mortgagor  and  mort- 
gtgee.  {s)  Where  a  mortgagor  is  a  party  to  an  assignment  of  a  mortgage  by 
the  mortgagee,  then  it  is  in  fact  a  *new  mortgage  between  the  mort-  r-  4^050  n 
gagor  and  the  assignee,  and  of  course  the  original  mortgagee  is  not  ^  -^ 

a  necessary  party  to  a  bill,  to  redeem  a  mortgagor,  however,  i^annot  be  bound 
by  any  transaction  which  may  take  place  between  a  mortgagee  and  his  assignee 
without  his  privity  $  if  therefore,  the  mortgagee,  before  assignment,  has  been 
ia  possession,  and  has  received  more  on  account  of  the  rents  and  profits  than 
the  principal  and  interest  due  upon  the  mortgage,  and  a  bill  is  filed  by  the  mort- 
figor  against  tlie  assignee  to  have  an  account  of  the  overplus,  he  may  make  the 
onrtgagee  a  party  to  the  bill,  because  he  is  clearly  accountable  for  Uie  surplus. 
KDts  and  profits  received  by  himself.  But  upon  the  principles  laid  down  by 
Lord  EldoQ,  in  the  preceding  case,  (f)  it  would  seem,  that  even  in  that  case  the 
assignco  only  would  be  sufficient,  because,  having  contracted  to  stand  in  the 
place  of  the  original  mortgagee,  he  has  rendered  himself  liable  to  have  the 
aecount  taken  from  b^inning  to  end,  and  must  be  answerable  for  the  result 

From  the  same  case  it  appears^  that  although  there  may  have  been  twenty 


(»)  W€thenll  ▼.  CoUtDi,  8  Mad.  855.         (o)  CMwttin  ▼.  FaUowt,  1  R.  dc  M.  741. 
(p)  Taftw  V.  Hambly,  2  Atk.  288. 

q)  Anon,  in  the  Duchy,  2  Ex.  Ca.  Ah.  594,  PI.  8.      » 

r)  ChttDBbm  v.  Goldwin,  9  Vm.  269.         (•)  Ibid.  265. 
(I)  Cfaamben  v.  Geldwin,  9  Yes.  268,  269. 
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mesne  assignmento,  the  person  to  whom  the  last  has  been  made  is  the  onlj 
necessary  party  to  the  redemptioD,  (u) 

Where,  however,  there  are  several  derivttiye  mortgages,  if  the  mortgagor 
seeks  to  redeem  the  first,  he  must  make  all  the  subseqaent  mortgagees  parties, 
because  they  are  all  interested  in  the  account,  {x) 

The  rule  which  requires  that  all  cestui  atd  trusts  should  be  before  the 
Court  in  suits  relating  to  trust  property,  applies  to  resulting  trusts  as  well  u 
others. 

Thus,  where  there  is  a  grant  or  devise  of  a  real  estate,  either  by  deed  or 
will,  and  the  whole  equitable  interest  is  not  thereby  granted  or  devised,  there 
will  be  a  resulting  trust  for  tiie  grantor  or  his  heir|  and  in  such  case  it  will  be 
necessary,  in  a  suit  relating  to  that  estate,  to  bring  tlie  grantor  or  his  heir  before 
the  Court. 

Upon  this  principle  it  has  been  held,  that  in  cases  of  charities,  where  a  pri- 
vate founder  has  appointed  no  visitor,  his  heir-at-law  is  considered  a  neoesniy 
party  to  an  information  for  the  regulation  of  the  charity,  because  in  snch  case 
r  *VU  1  ^^^  heir-at-law  *of  a  private  founder  is  considered  as  the  yisitor. 
^  -^  But  in  a  case  of  this  description,  the  Court  refused  to  dismiss  die 

information  because  of  his  absence,  and  directed  an  inquiry  for  him  to  be  made 
by  the  master;  (y)  and  so  in  the  case  of  a  charity,  wherever  it  is  doabtfiil 
whether  the  heir  is  disinherited  or  not,  he  must  be  a  party,  (z) 

Wherever  a  real  estate  is  to  be  recovered,  or  a  right  is  sought  to  be  estab- 
lished, or  a  chaige  raised  against  real  estate,  it  is  necessary  that  the  person  or 
persons  entitled  to  the  inheritance,  should  be  before  the  Court  Upon  this 
principle  it  is,  that  in  a  bill  by  a  specialty  creditor,  to  obtain  payment  of  hk 
demand  otit  of  the  real  estate  of  his  debtor,  the  heir,  as  well  as  the  execator, 
is  a  necessary  party.  Where,  however,  the  arrears  of  an  annuity,  chaiged 
upon  real  estates,  are  sought  to  be  recovered,  if  the  arrears  are  such  only  as 
were  due  in  the  lifetime  of  the  ancestor,  it  will  be  sufficient  to  make  his  per- 
sonal representative  a  party,  but  for  any  arrears  after  his  death,  the  heir  most 
be  a  party,  (a) 

The  same  rule  applies  to  all  cases  where  the  jurisdiction  is  drawn  from  the 
Courts  of  Common  Law,  in  order  to  establish  a  right  against  a  person  having 
a  limited  estate  in  land  or  other  hereditaments ;  and  it  is  in  such  cases  always 
held  necessary  to  have  the  owner  of  the  inheritance  before  the  Court.  Thus, 
where  a  bill  was  filed  to  establish  a  custom  whereby  the  owners  and  oeeupieis 
of  certain  lands  were  obliged  to  keep  a  bull  and  a  boar  for  the  use  of  the 
inhabitants  of  the  parish,  it  was  held  that  a  custom  which  binds  the  inheritanee 
of  lands  can  never  be  established  in  a  Court  of  Equity  unless  the  owners  of 
the  inheritance  are  parties,  and  that  the  master  and  fellows  of  Queen^s  College, 
who  were  the  owners,  ought  to  have  been  there,  (fi)  And  so,  where  a  man 
prefers  a  bill  to  eistablish  a  modus  against  a  lessee  of  an  impropriator,  he  most 
make  the  owner  of  the  impropriation  a  party;  for  this  Court  will  not  bind  the 
r  *^5S  1  inheritance  of  any  person,  unless  such  person  is  a  party,  (c)  *Upon 
t-  -'the  same  principle,  where  a  bill  is  filed  to  establish  a  modus,  or 

customary  payment,  against  an  ecclesiastical  rector,  the  patron  and  ordinary  are 
necessary  parties,  (d\  the  former  because  the  right  of  presentation  which  belongs 
to  him  would  be  afiected  by  the  decree,  the  latter  because  his  presence  in  the 


(«)  Ibid. 

ix)  Hobart  v.  Abbot,  S  P.  Wmi.  648,  wife,  p.  3S7. 

(y)  Attorney  General  t.  Gaant,  8  Swan.  14is  n. 

(t)  Attorney  General  v.  Green,  2Bro.  C.  C.  495. 

(a)  Weston  ▼.  Bowee,  9  Mod.  809.  (b)  Spendler  ▼.  Potter,  Banb.  181. 

(e)  GlanvUv.  Tielawney,  Bunb.  70.  (<Q. Gordon  ▼.  SimpkiMim,  11  Yea.  699. 


RS80NS  nOOBOX^TBLT  HVTBBSflmD  HT  BBfllSTlNO,  XTC.  211 

nit  piotecls  the  ngfat  of  the  church  agaiDst  coilusioiu  (e)  In  Saleg  ▼.  Pom- 
frtL  {/)  Lord  Chief  Baron  Richards  said  that  he  had  never  known  an  instance 
of  a  bill  to  establish  a  modus,  to  which  the  ordinary  was  not  a  party,  being 
brought  to  a  hearing  without  its  being  ordered  to  stand  over  for  the  purpose  of 
making  him  a  party  by  amendment,  {g)  Upon  the  same  ground,  where  a  bill 
was  filed  to  establish  a  modus  against  a  dean  and  chapter,  as  impropriators,  the 
ordinary  and  patron  were  considered  necessary  parties,  (h) 

It  is  to  be  observed,  that  to  render  the  owner  of  the  inheritance  necessary, 
the  object  of  the  suit  must  be  to  bind  the  inheritance ;  if  that  is  not  the  case, 
and  the  relief  sought  is  merely  against  the  present  incumbent,  the  owner  of  the 
inheritance,  if  made  a  party,  may  demur ;  (i)  s^d  so,  if  in  a  bill  for  an  account 
of  tithes  against  an  occupier,  the  owner  of  the  land  is  made  a  party,  {k)  he  is 
entitled  to  have  the  bill  dismissed  against  him,  though,  if  he  mixes  in  the  defence, 
&C.,  the  dismissal  will  be  without  costs.  (/) 

It  seems,  from  the  judgment  of  the  Court  of  Exchequer,  as  delivered  by  Sir 
William  Alexander,  C.  B.^  in  the  case  of  Da^  v.  Drake^  (m)  that  a  parson 
suing  for  tithes  may,  if  he  please,  make  the  owner  as  well  as  the  occupier  of 
the  land  in  respect  of  which  the  tithe  is  claimed,  a  party  to  the  suit,  although 
the  occupier  could  not  have  insisted  that,  of  necessity,  he  ought  to  have  been 
brought  before  the  Court.  It  must  depend,  however,  upon  a  great  variety  of 
fiicnmstances  what  tlie  effect  of  making  him  a  party  may  be ;  (n)  and  if  the 
^person  claiming  tithes  chooses  to  make  the  land  owner  a  party,  hie  p  ^^.g  -| 
most  do  it  at  the  hazard  of  not  receiving  the  costs,  though  he  should  ^  ^ 

get  a  decree  against  the  occupier,  or  of  paying  them,  according  to  the  circum- 
stances of  the  case.  In  the  above  case  of  Day  v.  Drake^  the  owner  having 
been  made  a  party  to  the  suit,  on  the  allegation  that  he  had  got  certain  docu- 
meDts  into  his  possession,  from  his  tenants  and  other  persons,  for  the  purpose 
of  preventing  the  plaintiff  from  obtaining  evidence  from  them  in  support  of  his 
demand,  had  put  in  a  demurrer  to  the  discovery  sought  by  the  bill,  and  the 
demurrer  was  over-ruled,  on  the  ground  that  the  owner  ought  to  have  denied  the 
alk^tions  in  the  bill.  The  owner  afterwards  put  in  a  less  extensive  demurrer 
to  that  part  of  the  bill  which  required  a  discovery  from  him  as  to  his  title,  ^., 
and  an  answer  denying  the  allegations  that  he  had  taken  possession  of  the  docu- 
ments, dec,  for  the  purpose  of  preventing  the  plaintiff  from  obtaining  evidence 
io  support  of  his  claim  against  the  occupiers  i  and  the  second  demurrer  was, 
upon  aigumeut,  also  over-ruled,  principally  upon  the  ground  above  stated,  viz  : 
that  a  person  suing  for  tithes  has  a  right,  if  he  choose  to  incur  the  risk,  to  make 
an  owner  a  party  to  the  suit,  although  the  defendant  has  no  right  to  insist  upon 
Us  being  so. 

It  is  to  be  observed,  however,  that  although,  in  a  bill  by  a  party  entided  to 
tithes,  he  may  make  the  owner  as  well  as  the  occupier  a  party,  yet  if  the  party 
entided,  soe  only  in  the  character  of  lessee,  the  occupier  has  no  right  to  file  a 
cross  bill  against  the  lessor  for  a  discovery  and  production  of  documents,  and 
that  a  demurrer  to  a  bill  of  this  nature  was  allowed,  (o) 


(e)  Cook  V.  Butt,  Mad.  dc  Geld.  63.  (/)  Daniell,  Ex.  Rep.  148. 

{g)  Af  to  making  an  improprietor  a  party  to  a  bill  for  tithes  by  a  vicar,  or  a  vicar  a  party 
t»  t  UU  by  an  improprietor,  mdt  ante,  p.  320. 

(k)  Do  WtMlpdale  v.  Milbam,  5  Price,  486. 

(i)  Williamaon  v.  Lord  liOivdale,  DanielPa  Ex.  Rap.  171,  ante. 

\k)  Ibid.  (/)  Markham  ▼.  Smith,  11  Price,  1116. 

(m)  8  8im.  64,  82.  ^^ 

(«)  Vide  Fetch  i.  Dalton,  8  Pri.  9 ;  Leathet  v.  Newitt,  8  Pri.  662 ;  Bennett  v.  Skef- 
fiBKUm,  4Pri.  143;  Markham  v.  Smith,  ubiaupra, 

(•)  Tooth  ▼.  The  Dean  and  Chapter  of  Caoteibary,  8  Sfan.  49. 
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Where  the  object  of  a  bill  is  to  establish  a  rigfit  to  the  paymenl  of  a 
gross  sum  in  lieu  of  the  tithes  of  a  certain  portion  of  land,  the  owner  as  w^  as 
the  occupier  is  necessary,  though  it  seems  that  in  a  case  of  this  description, 
where  ihe  object  of  the  bUl  was  to  establish  a  right  to  the  payment  of  40IL  per 
annum,  which  had  been  decreed  in  the  time  of  Charles  the  First  (p)  ooi  of 

g articular  lands;  it  was  held  not  necessary  to  make  the  occupiers  parties, 
ecause,  although  the  decree  in  such  case  could  only  be  against  the  land  owners 
r  *^^7  1  ^^^  *were  before  the  (Jourt,  yet  that  would  affect  lands.  And  it 
^  -^  was  decreed  that  a  commission  should  go  to  inquire  into  aad  ascer- 

tain the  value  of  the  lands,  the  owners  and  ooeupieis'  names  and  what  propor- 
tion of  the  40/.  per  annum  each  tenement  ouffht  to  pay. 

In  the  case  of  Perm  v.  Lard  Baltimore^  \q)  which  was  a  suit  for  a  spedfie 
performance  of  an  agreement  respecting  the  ooundaries  of  two  provinces  in 
America,  it  was  considered  unnecessary  to  make  the  planters,  tenants,  or  inhabi- 
tants within  the  districts,  parties  to  the  suit.  The  objection  taken  was  npon 
the  ground  that  their  privileges,  and  the  tenure  and  law  by  which  they  held, 
might  not  be  altered  without  their  consent ;  but  Lord  Hardwicke  over-ruled  the 
objection,  saying,  ^*  Consider  to  what  this  objection  goes,  in  lower  instanoes ; 
in  the  case  of  manors  and  honors  in  England  which  have  different  customs  and 
bye-laws  frequently ;  yet,  though  different,  the  boundaries  of  these  manon 
may  be  settled  in  suits  between  the  lords  of  these  manors  without  making  the 
tenants  parties,  or  may  be  settled  by  agreement,  which  this  Court  will  decree, 
without  making  the  tenants  parties;  though  in  case  of  fraud,  coUusiont  ^  pio- 
judice  to  the  tenants,  they  wiU  not  be  bound.'* 

And,  in  general,  it  may  be  stated  as  a  rule,  that  occupying  tenants  under 
leases,  or  other  persons  claiming  under  the  possession  of  a  party  whose  tide  to 
real  property  is  disputed,  are  not  deemed  necessary  parties ;  though  if  he  had 
a  legal  title,  the  title  which  they  may  have  gained  from  him  cannot  be  preju- 
diced by  any  decision  on  his  rights  in  a  Court  of  Equity  in  tlieir  absence ;  and 
though,  if  his  title  was  equitable  merely,  they  may  be  affected  by  a  deetsion 
against  that  title.  Sometimes,  however,  if  the  existence  of  such  rights  is  sug- 
gested at  the  hearing,  the  decree  is  expressly  made  without  prejudice  to  those 
rights,  or  otherwise  qualified  according  to  circumstances.  If,  therefoK,  it  » 
intended  to  conclude  such  rights  by  the  same  suit,  the  persons  claiming  Ihem 
must  be  made  parties  to  it ;  and  where  the  right  is  of  a  higher  nature,  as  a 
mortgage,  the  person  claiming,  as  we  have  seen,  is  usually  made  a  party,  (r) 
r  *358  1  '-^^^  where  a  tenant  in  common  had  demised  his  undivided  share 
^  -^  for  a  long  term  of  years,  the  lessee  was  held  a  necessary  party  to  a 

bill  for  a  partition,  because  he  must  join  in  the  conveyance,  and  his  lessor 
ordered  to  pay  his  costs.  («) 

The  same  principle  which  renders  it  necessary  that  tlie  owner  of  the  ii 
tance  should  be  before  the  Court  in  all  cases  in  which  a  right  is  to  be  estaUished 
against  the  inheritance,  requires  that  in  cases  where  there  is  a  dispute  as  to 
whether  land  in  the  occupation  of  a  defendant  is  freehold  or  copyhold,  the  lord 
of  the  manor  should  be  a  party.  Thus,  where  a  plaintiff,  by  his  bill,  pretended 
a  title  to  certain  lands  as  freehold,  which  lands  the  defendant  claimed  to  hold  by 
copy  of  court  roll  to  him  and  his  heirs,  and  prayed  in  aid  the  lord  of  the  manor; 
but,  nevertheless,  the  plaintiff  served  the  defendant  with  process  to  rgoin, 
without  making  the  lord  of  the  manor  a  party  ;  it  was  ordered  that  the  plaintiff 


(p)  Cathbert  v.  Wsstwood,  Gilb.  Eq.  Rep.  820 ;  Yin.  Ab.  tit  Party,  B.  foL  256.  PL  50. 
(q)  I  Yes.  444-9.  (r)  Lord  Red.  142. 

(•)  Coiniih  V.  Gest,  3  Cox,  27. 
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liioiild  proceed  no  more  againat  the  defendant  before  he  ahould  have  called  the 
M  in  procesa.  (t) 

For  a  aimiiar  reason  it  is  held,  that  where  a  bill  is  brought  for  the  surrender 
of  a  copyhold  for  lives,  the  lord  must  be  made  a  party  ;  because,  when  the  sur- 
leiider  is  made,  the  estate  is  in  the  lord,  and  he  is  under  no  obligation  to  regrant 
it ;  bat  it  is  otherwise  in  the  case  of  copyholders  of  inheritance,  there  the  lord 
Dcied  not  be  a  party. 

It  may  be  observed  in  this  place,  that  the  same  rale  which  has  been  before 
laid  down,  (u)  with  regard  to  the  persons  to  be  made  parties  as  being  interested 
in  the  inheritance  of  an  estate,  prevails  equally  in  the  case  of  adverse  interests, 
as  in  that  of  concurrent  interests  with  the  plaintiffs  ;  this  rule  is,  that  wherever 
the  inheritanee  to  a  real  estate  is  the  subject-matter  of  the  suit,  the  first  person 
in  heing  who  is  entitled  to  an  estate  of  inheritance  in  the  property,  and  all  others 
ha?ing  intermediate  interests,  must  be  defendants.  Thus  it  is  held  necessary, 
in  order  to  obtain  a  complete  decree  of  foreclosure,  in  cases  where  the  equity  of 
redemption  is  the  subject  of  an  *entail,  that  the  first  tenant  in  tail  ^  «„gg  -. 
of  the  eqoity  of  redemption  should  be  before  tbe  Court  (w)  ^  -^ 

It  appears  to  have  been  held  formerly,  that  a  decree  of  foreclosure  against  a 
tenant  for  life  would  bar  a  remainder-man,  {x)  but  it  is  now  settled,  that  not 
ooly  the  tenant  for  life,  but  the  person  having  the  next  vested  estate  of  inheri- 
tance, must  be  parties  $  {y)  and  the  same  rule  applies  to  all  cases  where  a  right 
is  lo  be  established,  or  a  cnai^ge  raised  against  real  estates  which  are  the  subject 
of  setdemenl. 

A  plaintifiT,  however,  has  no  right  to  bring  persons  in  the  situation  of  remain* 
der-men  before  the  Court  in  order  to  bind  their  rights,  upon  a  discussion  whether 
a  prior  remainder-man,  under  whom  he  claims,  had  a  title  or  not,  merely  to 
dear  his  own  title  as  between  him  and  a  purchaser.  This  was  decided  in  Pel- 
Asm  V.  Gregory^  {z)  before  Lord  Northington ;  in  which  case  the  question 
anwe  on  the  title  to  certain  leasehold  estates,  which  were  limited  in  remainder, 
after  limitations  to  the  Duke  of  Newcastle  and  his  sons,  to  the  first  and  other 
ions  of  Mr.  Henry  Pelham  in  tail,  add  to  which  the  plaintiff.  Lady  Catharine 
Peibani,  claimed  to  be  absolutely  entitled  on  the  death  of  the  Duke,  as  admin- 
isUatriz  to  Thomas  Pelham,  the  son  of  Mr.  Henry  Pelham,  the  first  tenant  in  tail 
who  had  come  into  being.  The  plaintiff,  in  order  to  have  this  question  decided 
against  Lord  Vane  and  Lord  Darlington,  who  were  subsequent  remainder-men 
is  tail,  contracted  to  sell  the  estate,  subject  to  the  Duke^s  life  estate,  and  to  the 
eoQiingency  of  his  having  sons,  to  the  defendant  Gregory,  and  brought  a  bill 
apinst  him  for  a  specific  performance,  to  which  she  made  Lord  Vane  and  Lord 
Dariington  parties;  but  Lord  Northington  dismissed  the  bill  with  respect  to  Lord 
Vane  and  Lord  Darlington,  ami  the  reason  his  Lordship  gave  for  dismissing  the 
bill  against  the  two  latter,  as  expressed  in  his  decree,  was,  ^Mhat  they  being  re- 
Btaiiider-men  after  the  death  of  the  Duke  of  Newcastle,  if  he  should  die  witiiout 
isaae,  their  claims  were  not  within  his  cognizance  to  determine,  and  p  «AgQ  -i 
the  plaintiff  had  no  right  to  *bring  them  into  discussion  in  a  Court  ^  -1 

of  Equity."  From  this  decree  there  was  an  appeal  to  the  House  of  Lords,  and 
although  they  decreed  Gregory  to  perform  his  contract,  they  affirmed  the  dis- 
Biiosal  against  Lord  Vane  and  Lord  Darlington.  In  Devonsher  v.  Newen- 
Aom,  (a)  Lord  Redesdale,  aAer  stating  the  above  case  and  decision,  says,  **  I 
take  this  to  be  a  decisive  authority,  and,  if  the  books  were  searched,  I  have  no 

(0  Cited  m  LocM  v.  Aroold,  Gary.  Rep.  81,  82;  Vin.  Ah.  tit  Pai^,  B.  354,  PI.  46. 
(tt)  Anie^  p.  816.  (w)  Reynoldflon  v.  Perkins,  Amb.  664. 

(x)  Rfwanick  ▼.  Barton,  1  Ch.  Ga.  217.    \y)  &atton  v.  Stone,  3  Atk.  101. 
(z)  1  Eden.  618 ;  6  Bro.  P.  G.  486,  8.  G. 
(«}  2  Sdi.  &  Let  210. 
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doubt  many  other  cases  might  be  found  where  bills  have  been  dismissed  on 
ground." 

The  owner  of  the  first  estate  of  inheritance,  howevert  is  sufficient  lo  su[>poft 
the  estate,  not  only  of  himself,  but  of  every  body  in  remainder  behind  him ;  (b) 
therefore,  where  a  tenant  in  tail  is  before  the  Court,  all  subsequent  remainder- 
men are  considered  unnecessary  parties.  This  is  by  analogy  to  tlie  rule  at  kw, 
according  to  which  there  is  no  doubt  that  a  recovery  in  which  a  remainder-maa 
in  tail  was  vouched,  might  bar  all  remainders  behind  (c) 

But  although  where  there  is  a  clear  tenancy  in  tail,  there  is  no  occasion  kit  a 
subsequent  remainder-man  being  a  party  to  a  bill  of  fordosore,  yet  where  it  is 
doubtful  whether  a  particular  party  has  an  estate  tail  or  not,  the  person  who 
has  the  first  undoubted  vested  estate  of  inheritance  ought  to  be  a  party,  {d) 

It  is  necessary,  however,  in  cases  of  this  sortp  not  only  that  he  who  Ins  the 
first  estate  of  inheritance  should  be  before  the  Court,  but  that  the  intermediate 
remainder-men  for  life  should  be  parties,  (e)  The  same  rule  will,  as  we  hafs 
seen  before,  apply,  where  the  intermediate  estate  is  contingent  or  ezecntory, 
provided  the  person  to  take  is  ascertained ;  although  where  the  person  to  take 
is  not  ascertained,  it  is  sufficient  to  have  before  the  Court  the  trustees  to  support 
the  contingent  remainders,  and  the  person  in  esse  entitled  to  the  first  vested 
estate  of  iuheritance.  (/)  Executory  devises  to  persons  not  in  being  may  in 
r  *361  1  ^^^^  manner  be  bound  by  a  decree  against  *a  vested  estate  of  inberi- 
l-  -J  tance  but  a  person  claiming  under  limitations  by  way  of  exeeatory 

devise,  qot  subject  to  any  preceding  vested  estate  of  inheritance  by  which  it  may 
be  defeated,  must  be  a  party  to  a  bill  afiecting  his  right,  {g) 

If,  after  a  cause  has  proceeded  a  certain  length>  an  intermediate  remainder- 
man comes  into  esse^  he  must  be  brought  before  the  Court  by  suppUmenid 
bUl;  (h)  and  so,  if  first  tenant  in  tail,  who  is  made  a  party  to  a  suit,  dies  with- 
out issue  before  the  termination  of  the  suit,  according  to  the  constant  practice 
of  the  Court  the  suit  is  proceeded  in  against  the  next  tenant  in  tail,  as  if  he  had 
been  originally  a  party;  and  this  is  done  by  m^ans  of  a  supplemental  bilL  It 
seems  also  clear,  that  if  a  tenant  in  tail  is  plaintifiT  in  a  suit,  and  dies  without 
issue,  the  next  remainder- man  in  tail,  altliough  he  claim  by  new  limitation,  and 
not  through  the  first  plaintiflf  as  his  issue,  is  entitled  to  continue  the  suit  of  die 
former  tenant  in  tail  by  supplemental  bill,  and  to  have  the  benefit  of  the  evi- 
dence and  proceedings  in  the  former  suit,  (t) 

The  rule  which  requires  that  all  persons  who  are  interested  in  resisting  tlis 
plaintiff's  demands  should  be  brought  before  the  Court  as  defendants,  in  order 
to  give  them  an  opportunity  of  litigating  the  claim  set  up,  renders  it  imperative 
that  wherever  more  than  one  person  is  liable  to  contribute  to  the  satisfaetioo 
of  the  plaintiff's  claim,  they  should  all  be  made  parties  to  the  suit,  [k)  Thus, 
if  there  be  an  agreement  in  a  parish  by  a  vestry  order  that  a  sum  of  10(ML  per 
annum  should  be  paid  to  A.  for  a  lecture  in  the  parish,  in  a  bill  for  the  recovery 
of  it,  all  the  parties  to  the  order  must  be  made  defendants,  otherwise  it  cannot 
be  decreed.  (/)     And  so,  if  there  be  a  demand  against  a  partnership  firm,  aft 

(6)  Reynoldflon  v.  Perkins.  Amb.  664. 

h)  Per  Lord  Eldon,  in  Lloyd  ▼.  Johnes^  9  Ves.  64 ;  mdt  diam  Giffaid  ▼.  Hov^  1  8cb. 
&  Lef.  386. 

'.d)  Powell  OQ  Mortgage,  1064. 

\e)  Per  Lord  Eldon,  in  Gower  ▼.  Slacpoole,  1  Dow.  18,  33. 

/)  Lord  Cholmondeiej  ▼.  Lord  Clinton,  2  Jac  &  W.  7;  Hopkins  v.  Hopkini^  1  AIL 
690. 

(f)  Lord  Red.  141. 

(A)  Per  Lord  Eldon,  in  Lloyd  v.  Johnes,  9  Ves.  69. 

h)  Lloyd  ▼.  Johnes,  9  Ves.  69.  (Ar)  Jadcson  ▼.  Rawlins,  2  Vem.  195. 

(0  Henchman  ▼.  Ayer,  1  Eq.  Ca.  Ab.  72,  PI.  3 ;  Hardr.  333,  8.  C. 
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Ibe  penons  constitatinff  (hat  finn  must  be  before  the  Court;  and  if  any  of  them 
are  dead,  the  representatives  of  the  deceased  partners  must  be  likewise  made 
parties.  Thus,  where  a'  bill  was  filed  by  the  captain  of  a  ship  against  the 
personal  representative  of  the  survivor  of  two  partners,  who  were  p  0*igm  1 
joint  owners  of  the  ship,  *for  an  account  and  satisfaction  of  his  ^  "J 

demand,  it  was  held  that  the  suit  was  defective,  because  the  representative  of 
the  other  partner,  who  might  be  interested  in  the  account,  was  not  before  the 
Court,  although  at  law  the  case  would  have  been  different,  (m)  And  it  is  to 
he  observed  that,  in  that  case,  the  surviving  partner  had  purchased  the  share  of 
the  deceased  partner  in  the  ship ;  but  that  circumstance  was  held  to  make  no 
difleience,  as  the  proceeding  was  not  in  rem. 

Upon  the  same  principle,  a  bill  for  payment  of  money  due  upon  a  bond  must 
be  against  all  the  obligors ;  (n)  thus,  if  one  sue  the  executor  of  an  obligor  to 
diseover  assets,  you  must  make  all  the  obligors  parties,  that  the  charge  may  be 
eqoaL  (o)  In  the  case  of  Madox  v.  Jacknon^  (p)  where  there  were  three 
obligors  in  a  bond,  and  the  plaintiff,  the  obligee,  brought  only  one  obligor  before 
the  Court,  and  the  representatives  of  another,  but  not  the  third,  the  bill  stating 
that  he  was  dead,  an  objection  was  taken  for  want  of  parties,  by  one  of  the 
defendants,  who  insisted  that  the  representative  of  the  third  obligor  ought  to 
have  been  made  a  party,  as  it  was  possible  he  might  have  paid  off  the  bond,  or 
at  least,  if  before  the  Court,  might  contribute  his  part  towards  payment  of  it ; 
and  Lord  Hardwicke,  although  he  over-ruled  the  objection  upon  the  special 
eiicumstances  of  that  ease,  said,  *^the  general  rule  of  the  Court,  to  be  sure  is, 
where  a  debt  is  joint  and  several,  the  plaintiff  must  bring  each  of  the  debtors 
before  tlie  Court,  because  they  are  entitled  to  the  assistance  of  each  other,  in 
taking  the  account  Another  reason  is,  that  the  debtors  are  entitled  to  a  con- 
tribution where  one  pays  more  than  his  share  of  the  debt ;  a  further  reason  is, 
that  if  there  are  different  funds,  as  where  the  debt  is  a  specialty,  and  he  might 
ne  at  law  either  the  heir  or  executor  for  satisfaction,  he  must  make  both  par- 
ties, as  he  may  come  in  the  last  place  upon  the  real  assets/*  It  is  right  to  state 
here,  tliai  the  rule  as  stated  by  Lord  Hardwicke  in  the  above  case,  is  at  variance 
with  that  of  Lord  King,  in  Collins  v.  Griffith,  {q)  But  the  question  is  put 
bevond  all  doubt,  not  only  by  the  decision  of  *Lord  Hardwicke,  in  p  *26^  1 
Afadox  V.  Jackson^  above  referred  to,  but  by  that  of  Ix>rd  Thur-  ^  -> 

bw,  in  Jingerstein  v.  Clarke^  (r)  and  of  Lord  Eldon,  in  Cockhttm  v.  TTwrnp- 
Mil,  («)  in  which  the  rule  that  all  the  co-obligors  must  be  parties  has  been 
distinctly  recognized.  The  same  rule  has  since  been  followed  by  Sir  J.  Leach# 
io  Bla»d  V.  miUer.  (I) 

It  is  however  clear,  that  if  a  judgment  has  been  had  at  law  against  one  obli- 
|or,  you  may  sue  the  executor  of  that  one  alone  to  discover  assets,  &c.,  because 
the  tMnd  is  drowned  in  the  judgment  {u) 

It  is  staled  by  Lord  Hardwicke,  in  tne  case  of  Madox  v.  Jackson^  above 
referred  to,  that  the  rule  that  all  the  obligors  in  a  bond,  or  their  representatives, 
must  be  parties  to  a  suit  by  the  obligee,  is  subject  to  exceptions.  Where  the 
obligor  v/ho  is  sued  is  the  principal,  and  the  other  obligors  are  only  sureties, 
there  is  no  pretence  in  such  a  case  for  the  principal  in  the  bond  to  say,  that  the 
creditor  ought  to  bring  the  surety  before  the  Court,  unless  he  had  paid  the 
debt;  {x)  and  the  same  exception  has  been  recognized  by  Lord  Eldon,  in  Cock' 


(m)  FiciwKi  ▼.  Robtnion,  3  Swan.  139  n.     (n)  Anon.  Freeman,  127. 

(o)  Blois  ▼.  BloiB»  3  Vent  848.  (/>)  3  Atk.  406. 

(9)  S  P.  Wma.  314.  (r)  9  Dickens,  738;  3  Swans.  147. 

(«)  16  Vcs.  826.         '  (0  1  8.  &  8.  847. 

(«)  Bloiii  ▼.  BloiK,  2  Tent.  348. 

(x)  8  Atk.  406,  Vide  etiam  Bkiis  v.  Blois^  M  mtpra. 
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bumv.  Thompstm.  The  exception  above  noticed  will  not,  however,  appljio 
the  case  of  a  person  who  has  execnted  a  conveyance,  or  created  a  ehaige  upon 
his  own  estate,  as  a  collateral  security  for  another.  This  appears  to  have  been 
the  result  of  the  determination  in  Stokes  v.  Clendon^  {y)  which  was  the  case 
of  a  mortgage  by  a  principal  of  one  estate,  and  by  the  surety  of  another,  ss  a 
collateral  security ;  and  the  Master  of  the  Rolls  determined,  that  a  bill  of  fore- 
closure against  the  principal  could  not  be  sustained,  without  making  the  other 
mortgagor  a  party,  because  the  other  had  a  right  to  redeem  and  be  present  it 
the  account,  to  prevent  the  burthen  ultifnately  falling  upon  his  own  estate,  or  at 
least  falling  upon  it  to  a  laiger  amount  than  the  other  estate  might  be  deficient 
to  satisfy. 

In  the  preceding  case  it  is  to  be  observed,  that  the  surety  had  conveyed  his 
own  estate  by  way  of  security  to  the  mortgagee.  Where,  however,  he  roerelj 
r  *^A4  1  ^^^^  into  a  personal  ^covenant  as  surety  for  the  principal,  bat 
L  -J  does  not  convey  any  estate  or  interest  to  the  mortgagee,  there  he 

will  not  be  considered  as  a  necessary  party ;  and  where  A.  having  a  generd 
power  of  appointment  over  an  estate,  in  the  event  of  his  surviving  his  father, 
joined  with  two  other  persons  as  his  sureties,  in  a  covenant,  to  pay  an  annoitj 
to  the  plaintiff;  and  also  covenanted,  that  he  would  create  a  term  in  the  estate 
if  he  survived  his  father ;  and  upon  the  death  of  his  father  a  bill  was  filed  hj 
the  plaintiff  against  A.,  and  other  parties  interested  in  the  estate,  to  have  the 
arrears  of  his  annuity  raised  and  paid;  it  was  hdd  upon  demurrer,  that  the 
sureties  were  not  necessary  parties,  {z) 

In  a  bill  by  one  surety  against  another,  to  make  him  contribute,  it  was  heid, 
that  the  executor  of  a  third  surety  who  was  dead  ought  to  jbe  a  party,  though  he 
died  insolvent  {a)  In  that  ease  the  principal  had  given  a  oounter*bond  of  iiidem* 
nity  to  the  plaintiff,  who  had  taken  him  in  execution  upon  it,  and  he  had  been 
discharged  by  an  Insolvent  Act;  and  though  he  appears  not  to  have  been  made 
a  party,  yet  no  objection  was  taken ;  {b)  and  it  seems  that  from  this  circum- 
stance, and  also  from  the  case  of  Lawson  v.  Wright^  (c)  that  if  the  principal  is 
cleariy  insolvent,  and  can  be  proved  to  be  so  (as  by  his  having  taken  advantage 
<^  an  Act  for  the  Relief  of  Insolvent  Debtors,)  he  need  not  be  a  party  to  the 
suit  It  will,  however,  be  necessary,  if  the  principal  be  not  a  party,  that  the 
fact  of  his  insolvency  should  be  proved  ;  whereas,  if  he  be  a  party  to  the  suit, 
such  proof  will  be  unnecessary;  In  the  case  above  cited  from  Finch,  (d)  the 
insolvency  of  the  principal  was  apparent  from  the  fact  of  his  having  taken  advan- 
tage of  the  Insolvent  Act ;  but  it  is  presumed  that  the  insolvency  of  the  co-saretj 
was  not  so  capable  of  proof,  and  that  it  was  upon  that  ground  held  necevsary  to 
have  his  personal  representative  before  the  Court,  in  order  to  take  an  account  of 
his  estate.  Where  the  fact  of  the  insolvency  of  one  of  the  sureties  was  clear, 
and  admitted  by  the  answers,  Lord  Hardwicke  held,  that  there  was  no  necessity 
r  *365  1  ^^  ^^^S  ^i^  ^representatives  before  the  Court  (e)  It  seems,  hov- 
^  -'  ever,  that  the  plaintiff  has  his  election,  whether  he  will  bring  the 

insolvent  co-obligor  or  his  representative  before  the  Court  or  not 

And  where  a  bill  was  filed  by  an  obligee  against  the  principal  obligor  in  a 
joint  and  separate  bond,  and  the  representative  of  another  obligor,  who  was  a 
surety,  and  it  was  stated  in  the  bill  that  the  principal  obligor  was  insolvent,  Sir 
John  Leach  held,  that  the  plaintiff  had  a  right,  notwithstanding  such  statement, 
to  make  the  principal  obligor  a  party,  and  refused  him  his  costs,  (f) 


s 


y)  Ci(ed2Bro.  G.  C.  %76notU,  Edit  Belt 

W)  Newton  v.  Earl  of  Egnaont,  4  Sim.  674. 

a)  Hole  V.  HaniaoD,  Finch.  16.  (6)  Ibid, 

(c)  1  Cox,  376.  Uh  Hole  v. 

(e)  Madox  v.  Jackson,  tf^i*  $upra.  {/)  Haywood  v.  Ovej,  Mad.  6t  GeU.  US. 
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iiough  it  is  generally  neeewary  where  there  is  a  joiBt  demand  against  sev- 

lenoDs,  to  have  all  those  persons  befote  the  Court,  yet  where  there  are 

U  persons  who  are  each  liable  to  account  for  his  own  receipts,  a  bill  may 

ed  against  one  or  more  of  them  for  an  account  of  their  own  receipts  and 

jents,  without  bringing  the  others  parties  to  the  suit     Thus,  where  a  lesi* 

y  legatee  brought  his  bill  against  one  of  two  executors,  without  his  co-ex- 

or,  who  was  abroad,  to  have  an  account  of  his  own  receipt^  and  payments. 

Lord  Chancellor  said,  **  the  cause  shall  go  on,  and  if  upon  the  account 

thing  appear  difficult,  the  Court  will  take  care  of  it ;  the  reason  is  the  same 

e  as  in  the  case  of  joint  factors,  and  the  issuing  out  of  process  in  this  case  is 

rely  matter  of  form."  (g) 

The  same  rule  will,  it  appears,  be  adopted,  where  there  are  Joint  factors, 

id  one  of  them  is  out  of  the  jurisdiction.     And  in  the  case  of  £ady  Sdyard 

•  The  JExectUort  of  Harris,  (A)  above  referred  to,  where  it  did  not  appear 

lat  the  parties  were  out  of  the  jurisdiction,  the  Court  permitted  tlie  represeiv* 

ives  of  one  of  several  trustees,  who  were  dead,  to  be  sued  for  an  account  of 

he  receipts  and  disbursements  of  his  testator,  who  alone  managed  the  trust, 

without  bringing  the  representatives  of  the  other  trustees  before  the  Court.    But 

where  a  bill  is  against  trustees  guilty  of  a  breach  of  trust,  the  r-    ^^^   -. 

^representatives  of  those  trustees  who  are  guilty  of  the  same  breach  ^  -I 

of  trust,  must  be  parties,  (t) 

Where  the  parties  liable  to  the  demand  have  been  very  numerous,  the  Court 
have,  in  like  manner,  permitted  a  bill  to  be  filed  against  a  few  of  them^  to 
compel  the  pa3rmentt)f  their  aliquot  shares,  without  bringing  the  others  before 
it  Thus,  where  fifty  persons  join  together  to  form  a  bank,  and  to  procure  an 
Act  of  Parliament  to  establish  and  settle  it,  and  were  at  equal  chai^ges,  and 
about  two  hundred  and  fifty  subscribed  to  raise  a  fund,  but  the  speculation 
tamed  out  unfavourable,  whereby  a  loss  of  about  6,000^  was  sustained  by  the 
firBt  propiietoni,  who  thereupon  exhibited  their  bill  against  sixteen  of  the  two 
hundred  and  fifty  subscribers,  to  compel  them  to  bear  their  proportion  of  the 
kws;  it  was  moved  that  the  bill  should  abate  for  want  of  parties,  but  over-ruled, 
for  the  plaintiffii  only  prayed  that  the  defendants  might  bear  their  proportion  of 
the  lose,  whioh  would  appear  before  tlie  Master  as  well  as  if  all  the  two  hun- 
dred and  fifty  subscribers  were  there,  and  so  it  could  be  no  prejudice  to  those 
defendaats.  (k) 

And  it  seems  that  even  though  the  demand  be  against  several  persons  jointly, 
the  Court  will  entertain  a  suit  against  some  of  them  for  the  whole,  where  the 
otheia  are  abroad,  or  have  stood  out  the  process.  Thus,  where  a  bill  was  filed 
for  the  recovery  of  a  joint  debt  against  one  of  two  partners,  the  other  being  out 
of  the  kingdom,  and  the  question  before  the  Court  was,  whether  the  defendant 
should  pay  the  whole  or  only  a  moiety  of  the  debt,  head  Hardwicke  was  of 
q»inioa  that  he  ought  to  pay  the  whole.  (/) 

The  rule  that  all  the  co-obligors  are  to  be  before  the  Court,  is  a  rule  of  con- 
venience, to  prevent  further  suits  for  a  contribution,  and  not  a  rule  of  necessity^ 
and  therefore  may  be  dispensed  with,  especially  where  the  parties  are  many,  » 
and  the  delays  may  be  multiplied  and  continued  :  therefore,  where  there  were 
a  great  number  of  obligors,  and  many  of  them  were  dead,  and  some  leaving 
assets  and  others  leaving  none,  the  Court  proceeded  to  a  decree,  though  all  of 


(g)  Coffrift]  Y.  Cely,  Piec  in  Cb.  83 :  1  Eq.  Oa.  Ab.  73,  PI.  18 ;  3  Eq.  Ca.  Ab.  IW, 
PL  3,  8.  C. 
(A)  P.  839.  (t)  MSB.    Ante,  p.  340. 

(A)  Aqod.  2  Eq.  Ca.  Ab.  166^  PI.  27. 
(/)  Danreat  v.  Walton*  2  Atk.  5X0. 
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r    *367    1  ^^^  *  vere  not  before  it  (m)    And  so  in  the  ease  of  the  joint-slock 
L  -J  bank  above  noticed,  the  presence  of  all  the  subscribers  to  the  noder- 

takingr  was  dispensed  with,  (n) 

The  general  rule  requiring  the  presence  of  all  parties  interested  in  resistmg 
the  demand,  has  also  been  dispensed  with  in  a  variety  of  cases  where  the  par- 
ties were  numerous,  and  the  ends  of  justice  could  be  sufficiently  answered  by 
a  sufficient  number  being  before  the  Court  to  represent  tlie  rights  of  all.  Tfaos, 
where  A.  agreed  with  B.  and  C.  to  pave  the  streets  of  a  parish,  and  B.  and  0. 
on  behalf  of  themselves  and  the  rest  of  the  parish,  agreed  to  pay  A.,  and  tbe 
agreement  was  lodged  in  the  hands  of  B.,  it  was  held  that  A.  shoald  havelm 
remedy  against  B.  and  C,  and  that  they  must  resort  to  the  rest  of  the  parish,  (s) 
And  so  in  Culien  v.  7%e  Duke  of  ^ueensberry^  where  a  bill  was  filled  by  a 
tradesman  against  the  committee  of  a  voluntary  society,  called  ^*  The  Ladwi' 
Club,'*  for  money  expended  and  work  done  under  a  contract  entered  into  by  the 
defendant,  on  behalf  of  themselves  and  the  other.subscribers,  and  it  was  objeeted 
that  all  the  members  who  had  subscribed  should  be  parties,  the  objection  was 
over-ruled,  and  a  decree  made  for  the  plaintiff,  (p) 

The  same  rule  was  acted  upon  by  Sir  Thomas  Plumer,  M.  R.,  in  a  bill  for 
the  specific  performance  of  an  agreement  for  a  lease,  against  the  treasurer  and 
directors  of  a  joint-stock  company  established  by  Act  of  Parliament,  who  had 
purchased  the  fee  of  the  premises  from  the  party  who  had  entered  into  the 
agreement,  although  the  rest  of  the  proprietors,  whose  concurrence  in  the  con- 
veyance would  be  necessary*  were  not  before  the  Court  (a)  In  his  judgmeat 
on  that  occasion,  the  Master  of  the  Rolls,  with  his  usual  industry,  took  a  review 
of  all  the  authorities  upon  the  subject,  and  the  result  of  his  opinion  was,  that 
although  the  bill  required  an  act  to  be  done  by  parties  who  were  absent  yet 
as  they  were  so  numerous  that  they  could  not  be  brought  before  the  Couit,  be 
r  *^AR  1  ^^"'^  9^  ^  ^^^  ^  ^^  could  to  bind  their  right  and  made  a  decree 
L  J  declaring  *the  plaintiffs  entitled  to  a  specific  performance,  and 

restraining  the  treasurer  of  the  company  from  bringing  any  action  to  distnrb  the 
plaintiffs  in  their  possession,  (r) 

From  the  case  of  Horsley  v.  BdU  («)  cited  in  the  above  case  of  the  Ladies* 
Club,  it  appeara  that  in  cases  of  this  description  the  acting  membere  of  the 
committee  are  all  liable,  though  some  of  them  may  not  have  been  present  at  all 
the  meetings  which  have  taken  place  respecting  the  contract  In  that  caae  the 
defendants,  amongst  a  great  number  of  other  persons,  were  appointed  coromis- 
sionere  under  a  Navigation  Act  s^nd  the  bill  was  filed  by  a  person  employed  la 
perform  certain  works  in  furtherance  of  the  objects  of  the  Act  The  defend- 
ants were  all  the  acting  commissioners,  and  the  plaintiff  had  been  employed  on 
their  behalf,  and  it  appeared  that  the  ordera  had  been  given  at  different  meet- 
ings by  such  of  the  defendants  as  were  present  at  these  meetings ;  but  none  of 
the  defendants  were  present  at  all  the  meetings,'  or  joined  in  all  the  orders,  bat 
every  one  of  them  were  present  at  some  of  the  meetings,  and  joined  in  makiqg 
some  of  the  orders ;  and  one  of  the  questions  in  the  cause  was,  whether  all  the 
acting  commissioners  were  liable  on  account  of  all  the  orders,  or  only  as  lo 
those  which  they  had  respectively  signed.     Upon  this  point  the  Court  consist- 

(m)  Lady  Cranboarne  ▼.  Crispe,  Finch,  105;  1  Eq.  Ca.  Ab.  70. 
(n)  2  Eq.  Ca.  Ab.  166»  PL  7. 
(o)  Meriel  ▼.  Wymondsold,  Hard.  205. 

Ip)  Culien  ▼.  Duke  of  Queen^rry,  1  Bro.  0.  C.  101;  1  Bus.  P.  C.  SM,  &  G.  an 
appeal. 

{q)  Meux  ▼.  Maltby,  2  Swans.  277. 

(r)  2  Swans.  286 ;  and  vide  ibid.  287,  and  the  cases  there  cited. 

(s)  Vu/e  AmbJer,  770,  and  1  Bro.  C.  C.  101  n.,  wheie  the  case  is  moia  faOy  leposted. 
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iog  of  the  Lord  Chancellor,  amisted  by  two  of  the  Judges,  was  of  opinion  that 
an  the  actingr  commissioners  were  liable  in  toto.  It  was  ratihabitio  et  omnh 
raiihabitio  retrahitur  et  mandaio  nve  lieentix  ssqtUparatur.  Every  one  who 
conies  in  aAerwards  approves  the  former  acts;  and  if  any  one  of  the  commis- 
sioners who  had  acted  before,  disapproved  the  subsequent  acts,  he  might  have 
gone  to  a  future  meeting  and  protested  against  them. 

In  a  late  case  of  Jiitomey  General  v.  Broum^  (/)  which  was  an  information 
si^ainst  commissioners  under  an  Act  of  Parliament,  Lord  Eldon  decided  that 
the  information  might  be  sustained  against  the  acting  commissioners  only  (they 
being  48  only  out  of  100  appointed  by  the  Act)  in  respect  of  their  past  acts, 
and  that  for  the  purpose  of  prospective  regulation,  other  *commis-  ^  ^.^g  ^ 
sioners  might  be  made  parties,  as  they  qualified  and  assumed  the  ^  J 

innctions  under  the  provisions  of  the  Act. 

In  the  preceding  cases  the  decision  was  made  upon  the  ground  that  if  the 
plaintiff  succeeded  in  his  demands  against  the  individuals  sued,  they  would  not 
be  injured,  as  they  had  a  remedy  over  against  the  others  for  a  contribution, 
which,  under  their  own  regulations,  they  might  enforce,  although  the  enforce* 
meot  of  it,  on  the  part  of  the  plaintiffs  against  so  numerous  a  body,  would  be 
nemriy  impossible.  There  are,  however,  other  cases  in  which  suits  are  per- 
niiltetl  to  proceed  against  a  few,  of  many  individuals  of  a  certain  class,  without 
bringing  the  rest  before  the  Court,  although  their  interests  may  in  some  degree 
be  affected  by  the  decision,  as  in  the  case  of  bills  of  peace  brought  to  establish 
a  general  legal  right  against  a  great  many  xlistinct  individuals :  Thus,  for  instance, 
a  bill  may  be  brought  by  a  person  having  a  right  at  law  to  demand  service  from 
the  individuals  of  a  large  district  to  his  mill,  for  the  purpose  of  establishing  that 
nghL  Properly  speaking,  all  the  inhabitants  of  the  disurict  ought  to  be  parties 
to  such  a  suit;  but  where  the  district  is  laige  and  the  inhabitants  many,  this 
wcNild  be  impracticable,  and  the  Court  therefore  allows  the  bill  to  be  filed 
against  a  small  number,  for  the  purpose  of  establishing  the  right,  and  where 
Ibe  right  has  once  been  established  against  those  by  a  decree  of  the  Court,  the 
pbintiff  may  have  the  same  remedy  against  any  others  who  may  afterwards 
vesist  hb  claim,  by  merely  filing  a  bill  against  them  stating  the  former  proceed- 
ings, and  praying  the  same  relief  against  the  defendants  in  the  second  suit,  as 
he  was  declared  entitled  to  against  the  defendants  in  the  first,  (u)  Upon  this 
principle,  the  Corporation  of  London  has  been  allowed  to  exhibit  a  bill  for  the 
porpose  of  establishing  their  right  to  a  duty,  and  to  bring  only  a  few  persons 
before  the  Court,  who  dealt  in  those  things  on  which  the  duty  was  claimed,  (x) 
And  so  bills  are  frequently  entertained  by  lords  of  manors  against  some  of  the 
tenants,  on  a  question  of  common  affecting  them  all ;  and  a  parson  may  main« 
tain  a  biU  for  tithes  against  a  few  of  the  occupiers  within  the  parish,  ahhongh 
they  set  up  a  modus  to  which  the  whole  are  jointly  *liab)e.  (z)  ^  ^^^^q  -. 
The  principle  upon  which  the  Courts  have  acted  in  these  cases,  ^  -^ 

has  been  very  clearly  laid  down  by  Lord  Eldon  in  Jldair  v.  The  New  River 
Cermpany.  (a) 

In  that  case  a  bill  was  filed  by  a  person  entided,  under  the  Crown,  to  a  rent  , 
reserved  out  of  a  moiety  of  the  profits  of  the  New  River  Company,  to  which 
moiety  the  Crown  was  entitled  under  the  original  charter  of  that  company,  but 
had  snbsequently  granted  it  to  Sir  John  Myddleton,  the  original  pro|ector, 
leeerving  the  rent  in  question.  By  a  variety  of  mesne  assignments,  the  King's 
BMHety  of  the  profits  had  become  vested  in  a  great  number  of  persons,  amounts 


(I)  1  Bwan.  265.  (u)  U  Yes.  429. 

(»)  City  of  London  ▼.  Perkins,  4  Bro.  P.  C.  158. 

(s)  Hardcaitfe  v.  SmithMn,  3  Atk.  246.      (a)  11  Yes.  429. 
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log  to  100,  and  the  bill  was  filed  against  (tie  company  and  eig^t  of  thoae  per- 
sons for  an  account,  and  it  chaiged  that  there  was  not  any  tangible  or  oorpond 
property  upon  which  the  plaintiff  could  distrain,  and  tlut  the  parties  were  as 
numerous,  and  thus  liable  to  so  many  fluctuations,  'that  it  was  imposstbie,  if 
the  plaintiff  could  discover  them,  to  bring  them  all  before  the  Court,  and  that 
these  impediments  were  not  occasioned  by  the  plaintiff  or  those  under  whom  he 
claimed,  but  by  the  defendants,  &/&.  To  this  bill  an  objection  was  taken  for 
want  of  parties,  because  all  the  persons  interested  in  the  King's  share  were  not 
before  the  Court ;  but  Lord  Eldon  said  that  there  was  no  doubt  Uiat  it  is  goh 
erally  the  rule  that  wherever  a  rent-chaige  is  granted,  all  persons  who  hnve  lo 
litigate  any  title  with  regard  to  that  rent-chaige  or  with  each  other,  as  beiii| 
liable  to  pay  the  whole  or  to  contribute  amongst  themselves,  must  be  brought 
before  the  Court;  (b)  but  that  it  was  a  very  different  consideration  whether  it 
was  possible  to  hold  that  the  rule  should  be  applied  to  an  extent  destroying  the 
very  purpose  for  which  it  was  established,  viz  :  that  it  should  prevail  whm  it 
is  actually  impracticable  to  bring  all  the  parties,  or  where  it  is  attended  widi 
inconvenience  almost  amounting  to  that,  as  well  as  where  it  can  be  hroi^ 
without  inconvenience.  It  must  depend  upon  the  circumstances  of  each  case. 
His  Lordship  said  that  there  were  authorities  to  show  that  where  it  is  imprae- 
ticable  the  rule  shall  not  be  pressed ;  and  in  such  a  case  as  the  one  before  him, 
r  *S71  1  ^^  King's  share  being  split  into  such  a  number  *that  it  is  impne- 
L-  J  ticable  to  go  on  with  a  record  attempting  to  bring  all  parties  havim 

interest  in  the  subject  to  be  charged,  he  should  hesitate  to  determine*  that  a 
person  having  a  demand  upon  the  whole  or  every  part  of  the  moiety,  does  not 
enough  if  he  brings  all  whom  he  can  bring. 

His  Lordship  then  goes  on  to  say,  **  there  is  one  class  of  cases  very  impor- 
tant upon  this  subject ;  viz :  where  a  person  having  at  law  a  ^neral  right  to 
demand  service  from  the  individuals  of  a  laige  district  to  his  mdl  for  instanoe^ 
may  sue  thus  in  equity:  his  demand  is  upon  every  individual  not  to  grind  com 
for  their  own  subsistence  except  at  his  mill ;  to  bring  actions  against  any  i»fi- 
vidual  for  subtracting  that  service  is  regarded  as  perfectly  impracticable,  there- 
fore, a  bill  is  filed  to  establish  that  right,  and  it  is  not  necessary  to  bring  all  the 
individuals.  Why  ?  Not  that  it  is  inexpedient,  but  that  it  is  impracticable  lo 
bring  them  alL  The  Court,  therefore,  has  required  so  many  that  it  can  be 
justly  said  they  will  fairly  and  honestly  try  the  legal  right  between  themsdves, 
all  other  persons  interested,  and  the  plaintiff;  and  when  the  legal  right  is  so 
established  at  law,  the  remedy  in  equity  is  very  simple :  merely  a  biu  stalinE 
that  the  right  has  been  established  in  such  a  proceeding,  and  upon  that  grooBa 
a  Court  of  Equity  will  give  the  plaintiff  relief  against  the  defendants  in  the 
second  suit  only  represented  by  those  in  the  first,  I  feel  a  strong  indination  that 
a  decree  of  the  same  nature  may  be  made  in  this  case."  (c)  In  the  above  case 
of  ^dair  v.  7%e  New  River  Con^Hmy^  Lord  Eldon  laid  it  down  as  a  rale, 
that  wherever  a  rent-chaige  is  granted,  all  persons  whose  estates  are  liable  nmst 
be  brought  before  the  Court  This  rule,  however,  is  liable  to  an  exception  in 
the  case  of  charities,  which  are  considered  entitled  to  greater  indulgence  in  mat- 
ters of  pleading  and  practice  than  ordinary  parties,  {d)  Thus,  in  AUamtg 
General  y.  Shaleuj  (e)  it  was  held,  that  in  the  case  of  a  charity  it  is  not  neces- 
r  *372  1  ^^^  ^'^  ^^  terre-tenants  should  be  brought  before  *the  Coort, 
L  -J  because  every  part  of  the  land  was  liable,  and  the  charity  <md^ 


(6)  Vide  1  Eq.  Ca.  Ab.  73. 

(c)  Vide  aec,  BiMoe  ▼.  The  Undertaken  of  the  Land  B«nk»  cited  in  Cuthbot  v.  Wi 
wood,  Vui.  Ab.  tit  Party,  B.  356,  PL  68. 

(d)  Attorney  General  v.  Jackson,  11  Yes.  367. 

(e)  1  Balk.  163. 
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not  to  be  pat  to  this  difficolty.  The  same  exception  to  the  general  rule  was 
admitted  in  the  case  of  Attornetf  General  v.  frybitrgh.  (g)  In  that  case  a 
man  had  charged  all  his  lands  in  Chigwell  and  in  Enfield  with  20L  per  annum 
for  the  poor  of  Enfield,  and  an  information  being  brought  to  make  divers  lands 
in  Enfield  liable  to  the  charity,  leaving  out  the  Chigwell  lands,  it  was  oi^jected 
that  the  Chigwell  lands  ought  to  contribute,  and  the  owners  thereof  be  made 
parties ;  but  the  Lord  Chancellor  (Macclesfield)  said,  that  the  objection  was  in 
the  nature  of  a  plea  in  abatement,  and  that  unless  it  had  been  insisted  upon  in 
the  answer,  and  the  particular  owners  shown,  he  would  put  the  owners  of  the 
Enfield  lands  to  take  the  labouring  oar  oh  themselves,  and  find  out  the  Chig- 
well lands.  It  does  not  appear,  however,  from  these  cases,  that  under  similar 
circumstances  the  Court  will  at  once  make  a  decree,  charging  those  tenants  who 
are  before  the  Court,  and  leave  them  to  a  new  suit  with  the  other  terre-tenantB 
if  they  can  find  them  out;  but  the  result  is  merely  this,  viz:  that  if  there  is 
before  the  Court  a  party  who  in  respect  of  the  land  possessed  by  him  is  liable 
to  a  rent,  chaiged  upon  that  together  with  other  lands,  the  Court  will  not  stop 
the  proceedings  for  want  of  parties,  but  will  go  on  in  the  first  place  to  deter- 
mine whether  the  defendant  is  liable,  and  will  then  direct  inquiries  whether  any 
and  what  other  lands  are  chargeable  with  them,  reserving  the  consideration  of 
what  shall  be  done  with  respect  to.  any  other  lands  that  may  appear  to  be 
ehaigeable.  (A) 

It  is  to  be  observed,  that  the  rule  laid  down  by  Lord  Eldon,  in  Mair  v.  71u 
New  River  Company^  applies  only  to  cases  where  there  is  one  general  right 
in  all  the  parties  concerned ;  that  is,  where  the  character  of  all  the  parties,  so 
far  as  the  right  is  concerned,  is  homogenous,  as  is  the  case  in  suits  to  establish 
a  modus,  or  a  right  of  suit  to  a  mill ;  and  that  notwithstanding  the  inconveni- 
ence arising  from  numerous  parties,  there  are  some  cases  in  which  they  cannot 
be  dispensed  with,  as  in  the  *case  of  a  bill  filed  to  have  the  benefit  p  4070  n 
of  a  charge  on  an  estate,  in  which  case  all  persons  must  be  made  ^  -^ 

parties  who  claim  an  interest  in  such  estate.  Thus,  where  estates  had  been 
conveyed  to  trustees,  in  trust  for  such  creditors  of  the  grantor,  as  should  exe- 
cute the  conveyance,  and  one  incumbrancer,  some  of  whose  incumbrances  were 
pdor  and  some  subsequent  to  the  trust-deed,  filed  a  bill  praying  that  his  rights 
and  interests  under  his  securities  might  be  established,  and  the  priorities  of  him- 
self and  the  other  incumbrancers  declared ;  and  alleging  that  the  deed  was  exe- 
CQted  by  thirty  creditors  of  the  grantor,  and  amongst  others  by  two  individuals 
who  were  named  as  defendants,  and  charging  that  such  creditors  were  too 
Bomerous  to  be  all  made  parties  to  the  suit,  and  that  he  was  ignorant  of  the 
priorities  and  interests  of  such  parties  and  of  theii  residences,  and  whether  they 
were  living  or  dead,  save  as  to  the  two  who  were  named ;  a  plea  by  some  of 
the  defendants,  setting  out  the  names  and  residences  of  the  persons  who  had 
executed  the  deed,  arid  alleging  that  they  were  living  and  necessary  parties  to 
ihe  suit,  was  allowed,  (t) 

With  reference  to  this  decision  it  may  be  observed,  that  it  is  the  general  and 
almost  universal  practice  of  the  Court,  in  suits  for  establishing  charges  upon 
estates,  to  make  all  persons  entitled  to  incumbrances  subsequent  to  the  plaintiff's 
ehaige,  parties  to  the  suit.  Thus,  in  the  case  of  a  bill  to  foreclose  a  mortgage, 
all  persons,  who  have  incumbrances  upon  the  estate  which  are  posterior  in 
point  of  time  to  the  plaintiff's  mortgage,  must  be  made  defendants ;  for  although, 
if  there  are  many  incumbrancers,  some  of  whom  are  not  made  parties  to  a  bill 
of  foreclosure,  the  plaintiff  may,  notwithstanding,  foreclose  sueh  of  the  defend- 


(g)  1  P.  Wms.  699. 


Attorney  General  v.  Jsckaony  11  Yei.  865. 
(t)  Newton  v.  Earl  Egmont,  6  8im.  180. 
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ants  as  he  has  brought  before  the  Court:  (A)  yet  such  decree  will  not  bind  tbe 
other  incumbrancers  who  are  not  parties,  even  though  the  mortgagee  at  the  time 
of  foreclosure  had  no  notice  of  the  existence  of  such  incumbrancers.  (/)  This 
r  *^4  1  ^^^  ™^^  ^^  ^"^  appear  to  be  *incon6istent  with  the  usual  prineipleB 
L  -^  of  a  Court  of  Equity,  but  the  justice  of  it  is  very  clearly  shown  in 

the  report  of  the  Lord  Keeper*s  (Finch)  judgment  in  Sherman  v.  Cox,  (m) 
His  Lordship  says,  ^'Although  there  be  a  great  mischief  on  one  hand  that  a 
mortgagee,  after  a  decree  against  the  mortgagor  to  foreclose  him  of  his  equity 
of  redemption,  shall  never  know  when  to  be  at  rest,  for  if  there  be  any  other 
incumbrances,  he  is  still  liable  to  an  account,  yet  the  inconvenience  is  far 
greater  on  the  other  side;  for  if  a  mortgagee  that  is  a  stranger  to  this  decree 
should  be  concluded,  he  would  be  absolutely  without  remedy,  and  lose  his 
whole  money,  when,  perhaps,  a  decree  may  be  huddled  up  purposely  to  cheat 
him,  and  in  the  mean  time  (he  being  paid  his  interest)  may  be  lulled  asleep  and 
think  nothing  of  it;  whereas,  on  the  other  hand,  there  is  no  prejudice  bat  beiw 
liable  to  the  trouble  of  an  account,  and  if  so  be  that  were  stated  bona  fit 
between  the  mortgagor  and  mortgagee  in  the  suit  wherein  the  decree  was 
obtained,  that  shall  be  no  more  ravelled  into,  but  for  so  long  shall  stand  on- 
touched,  "(n) 

Upon  the  same  ground  it  was  that  I/trd  Alvanley,  in  the  Bishop  of  ffm- 
cheater  v.  Beavor^  (o)  ordered  a  bill  of  foreclosure  to  stand  over  for  the  purpose 
of  making  a  judgment-creditor  a  party.  From  the  maiginal  note  to  that  case, 
a  doubt  appears  to  arise  as  to  whether  the  Master  of  the  Rolls  intended  lo  adopt 
the  general  rule,  that  all  incumbrancers  must  be  parties  to  a  bill  of  foredosnre; 
but  the  decision  rests  upon  the  rule  of  practice,  which  has  been  stated,  and  it 
cannot  after  that  decision  be  doubted  that  all  incumbrancers  whose  liens  appear 
apon  the  answer,  must  be  made  parties,  and  if  that  answer  be  a  sufficient  one 
and  true,  it  must,  according  to  the  practice  in  drawing  bills  stated  in  the  note 
r  *a7fi  n  ^^^^^9  ^appear  upon  the  answer  who  such  incumbrancers  are.  At 
^  •'all  events  it  is  evident,  from  the  cases  of  Lomax  v.  Hide^  CMfrtg 

V.  ChadweU^  Morrett  v.  Westerner  above  referred  to,  (p)  that  if  a  mortgagee 
wishes  to  obtain  an  undisputed  right  to  an  estate  by  foreclosure,  he  must  make 
all  incumbrancers  upon  the  estate,  of  whose  liens  he  has  notice,  (whether 
appearing  upon  the  answer  or  not,)  parties  to  his  suit 

The  rule  which  requires  all  incumbrancers  upon  the  equity  of  redemptioo  to 
be  brought  before  the  Court  in  cases  of  foreclosure,  extends  to  cases  in  whidi 
the  subject  of  the  litigation  has  been  sold,  or  charged  subsequently  to  the  dale 
of  the  plaintiff's  claim,  whether  such  sale  or  charge  has  been  by  legal  instni- 
ment,  or  only  by  agreement,  or  whether  it  extends  to  the  whole  or  only  }»aiual 
interests.  Thus,  where  a  bill  was  filed  by  a  lessee  to  compel  a  landlord  to  give 
bis  licence  to  the  assignment  of  a  lease  to  a  purchaser,  on  the  ground  that  lie 
had  by  certain  acts  waived  the  right  to  withhold  it,  which  had  been  reserved  to 
him  by  the  original  lease,  the  purchaser  was  held  to  be  a  necessary  party,  (f) 

(k)  Dnper  v.  Lord  Olanodon,  2  Vem»  618. 

(/)  Lomax  v.  Hide,  2  Vem.  185;  Godfrey  v.  Ghadwell,  ib.  601 ;  1  Eq.  Cm.  AK  318, 
PI.  7;  8.  C;  Morret  v.  Weeterae,  2  Vero,  663;  1  Eq.  Ca.  Ab.  164^  PI.  7,  8.  C. 

(m)  2  Freem.  14. 

(n)  What  is  here  said  by  the  Lord  Chancellor  on  the  aubject  of  the  aocoanty  as  well  • 
the  case  of  Needier  v.  Deeble,  1  Gha.  Ga.  299,  appears  to  be  at  variance  with  the  iliii  iaiw 
in  Morret  v.  Westame,  mspra.  It  seems  to  be  m  conaeqnence  of  the  rale  above  laid  Amm^ 
that  the  practice  prevails  of  introducing  an  interrogatory  into  a  bill  of  foredosore^  inqairii 
whether  there  are  any  and  what  incumbrances  affecting  the  estate  besides  that  of  the 
in  order  that,  if  the  answer  states  any,  the  owners  of  such  incnmbranoes  be  made 

(o)  3  Ves.  813.  {p)  AnU,  p.  878. 

Iq)  Manle  v.  Duke  of  Beaufort,  1  Ross,  849. 
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And  80  If  a  man  contracts  with  another  for  the  purchase  of  an  estate,  and  after- 
wards, before  conveyance,  enters  into  a  covenant  with  a  third  person  that  the 
rendor  shall  convey  the  estate  to  such  third  person,  the  vendor,  if  he  have 
notice  of  the  subsequent  contract,  cannot  with  safety  convey  the  estate  to  the 
▼endee  without  the  concurrence  of  the  third  person,  who  in  that  case  will  be  a 
necessary  party  to  a  bill  by  the  purchaser  against  the  vendor  for  a  specific  per- 
fbitnance;  but  if  A.  contracts  with  B.  to  convey  to  him  an  estate,  and  B. 
enters  into  a  sub-contract  with  C,  that  he,  B.,  will  convey  to  him  the  same 
estate,  then  if  B.  files  a  bill  against  A.,  C.  will  not  be  a  necessary  party, 
because  A.  is  in  that  case  in  no  manner  affected  by  the  sub-contract,  which  his 
conveyance  to  B.  would  rather  protect  than  injure,  (r)  And  where  a  bill  was 
filed  by  creditors  to  set  aside  a  purchase  on  the  ground  of  fraud,  and  it  appeared 
that  the  purchaser  had,  since  his  purchase,  'executed  a  mortgage  p  mwa  1 
of  the  estate,  the  mortgagee  was  considered  a  necessary  party,  (s)   ^  -^ 

The  rule  which  requires  all  subsequent  incumbrancers  to  be  parties,  extends 
only  to  cases  in  which  the  subsequent  chai^ges  or  incumbrances  are  specific, 
and  we  have  before  seen,  that  in  most  cases  where  estates  have  been  conveyed 
to  trustees  to  pay  debts  or  legacies,  the  trustees  may  sustain  suits  respecting  the 
tmst  property,  without  those  claiming  under  the  trust  being  parties  to  it,  although 
in  a  bOl  to  foreclose  them  the  cestui  que  trusts  must  all  be  before  the  Court.  (/) 
It  18  also  unnecessary  that  persons  having  prior  mortgages  or  incumbrances 
should  be  parties,  because  they  will  have  the  same  lien  upon  the  estate  aAer  a 
decree  as  they  had  before;  (ti)  for  this  reason  it  has  been  held,  that  in  a  bilf  for 
a  partition,  a  mortgagee  upon  the  whole  estate  is  not  a  necessary  party,  though 
a  mortgagee  of  one  of  the  undivided  portions  would  be.  (x)  And  so  where  a 
bQ]  was  brought  by  a  mortgagor  against  a  mortgagee,  praying  a  sale  of  the 
mortgaged  estate,  persons  who  had  annuities  prior  to  the  mortgage  were  held 
unnecessary  parties,  and  notwithstanding  they  appeared  at  the  hearing  and  con- 
sented to  a  sale,  the  Master  of  the  Rolls,  Lord  Kenyon,  dismissed  the  bill  tm 
to  them  with  costs,  and  said  that  the  estate  must  be  sold  subject  to  their  annui- 
ties, (y)  It  must  have  been  upon  the  same  principle,  that  the  case  of  Lord 
HMs^  cited  in  3  Cha.  Rep.  80,  wherein  it  was  held  that  a  third  mortgagee 
buying  in  the  first,  need  not  make  a  second  mortgagee  a  party,  was  decided, 
otherwise,  it  is  not  easy  to  reconcile  that  case  with  the  other  principles  which 
have  been  laid  down.  It  cannot  be  supposed  that  it  was  meant  to  be  decided 
that  a  third  mortgagee  buying  in  the  fir?<  mortgage,  could  by  that  process 
acquire  the  right  to  foreclose  the  second,  without  bringing  him  before  the  Court, 
and  giving  him  an  opportunity  to  redeem. 

It  is  right  to  remark  here,  that  in  all  cases  where  a  mortgagee  is  made  a  party 
to  a  suit  by  the  mortgagor  or  those  claiming  under  him,  he  is  entided  to  be 
redeemed ;  (ar)  and  that  there^re,  'unless  a  second  mortgagee  or  ^  ^««^  -. 
other  incumbrancer  is  prepared  to  redeem  him,  he  will  be  an  im-  ^  •'«  J 
pvoper  party  to  a  suit  by  such  mortgagee  or  incumbrancer^  where  the  object  is 
merely  to  foreclose  the  equity  of  redemption. 

It  is  also  to  be  obs^tved,  that  a  second  incumbrancer  may  file  a  bill  to  redeem 
the  first,  without  making  a  subsequent  incumbrancer  a  party ;  and  that  if  he 
hnngB  him  befo/e  the  Court  for  the  mere  purpose  of  having  his  incumbrance 
postponed,  apd  not  to  foreclose  him,  the  bill  will  be  dismissed  against  him  with 


(r)  V.  WtlfM,  4  Rom,  37S.  («)  Copis  v.  MiddletoiH  3  Mad.  410. 

(f)  Lord  Bad.  14S,  onto.  (u)  Rom  ▼.  Page,  2  81m.  471. 

(x)  8wao  V  Swan,  8  Pri.  518.  •  (y)  Dalabara  v.  Norwood,  3  Swan.  144,  a. 

(r)  Draw  V.  CTHany  %  Ball,  db  Boat  669^  n.;  Cbolmfoy  v.  Coantasi  of  OifiMd,  S.Alk. 
967.  •..../ 

(c)  Bhapheid  v.  Qwiniiaty  8  Swan.  157,  n. 
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In  a  recent  case,  where  a  female  defendant  had  married  daring  the  progreM 
of  a  cause^  upon  which  occasion  her  interest  in  the  subject  matter  had  become 
the  subject  of  a  settlement,  upon  an  objection  being,  on  that  ground,  made  to 
the  cause  being  heard  till  the  husband  and  parties  interested  under  the  settle- 
ment were  beiore  the  Court,  the  Vice  Chancellor  said,  that  as  the  settlement 
had  been  made  pendente  lite^  the  plaintiffs  might,  if  they  pleased,  have  the 
cause  heard  and  take  a  decree,  and  then,  if  necessary,  file  a  supplemental  bill 
to  bring  the  husband  and  other  parties  before  the  Court.  (6) 

With  respect  to  incumbrancers  or  purchasers  becoming  such  after  a  bill  has 
been  filed,  they  will  be  bound  by  the  decree,  and  need  not  be  made  parties  to 
the  suit,  whether  the  plaintiff  have  notice  of  them  or  not,  for  an  alienation 
pending  a  suit  is  void,  or  rather  voidable,  (c)  If,  therefore,  after  a  bill  filed  by 
the  first  mortgagee  to  foreclose,  the  mortgagor  confesses  a  judgment,  executes 
a  second  mortgage,  or  assigns  the  equity  of  redemption,  the  plaintiff  need  not 
make  the  incumbrancer,  mortgagee  or  assignee  parties,  for  they  will  be  bound 
by  the  suit ;  and  where  a  purchaser  took  an  exception  to  a  title,  because  two 
mortgagees,  who  became  such  after  the  bill  was  filed,  were  no  parties  to  the 
foredosure,  the  exception  was  over-ruled  with  costs,  {d) 
f  *ir7ft  n  ^  ^^^^  cases  it  is  to  be  observed,  that  the  le;gal  estate  was  in  the 
I-  ^  plaintiff,  and  remained  so  during  the  proceedings.     But  *in  cases 

where  a  change  in  the  ownership  of  the  legal  estate  takes  place  pending  die 
suit,  by  alienation  or  otherwise,  the  new  owner  must  be  brought  before  the 
Gonrt  In  some  shape  or  other,  in  order  that  he  may  execute  a  conveyance  of 
the  legal  estate,  (e) 

If  a  person,  pendente  Kte,  takes  an  assignment  of  tlie  interest  of  orne  of  the 
parties  to  the  suit,  he  may  if  he  pleases  make  himself*  a  party  to  tlie  suit  by 
supplemental  bill,  but  he  cannot  by  petition  pray  to  be  admitted  to  take  a  part 
as  a  party  defendant ;  all  that  the  Court  will  do  is  to  make  an  order  that  the 
asajgnor  shall  not  take  the  property  out  of  Court  without  notice.  (/) 


b)  Oldaker  v.  LaYender,  6  Sim.  2d9-S44. 

Walker  ▼.  Bmaiiwood,  Amb.  676;  Oaikitt  v.  Dwdin,  3  Ba.  4b  Be.  167  ;  Moow ▼• 


ITNMiara,  1  Bil  db  Be.  800 ;  GantleT.  Wud,  2  Atk.  176;  MelnMe  ▼.  PidveiteA,  S  V. 
4b  B.  S07. 

fi)  Bii^  WiDdMHer  V.  Paine,  11  Vce.  100. 
.     (e)  Ddy  v.  Kelly,  4  Dew.  486;  Biebop  of  Wiaehsilflr  v.  Paine,  eupv. 

(/)  Peeler  v.  Dmcob,  Mad.  4b  Geld,  60.      (g)  Gnenwood  v.  Atkmeon,  6  Bim.  410. 


We  come  now  to  th^  consideration  of  those  cases  in  which  it  is  neeessaiy 
to  make  persons  defendants  to  a  suit,  not  because  their  rights  noay  be  direcdy 
affected  by  the  decree,  if  obtained,  but  because,  in  the  event  of  the  plaintoT 
succeeding  in  his  object  against  the  principal  defendant,  that  defendant  will 
thereby  acquire  a  right  to  call  upon  him  either  to  reimburse  him  the  whole  or 
part  of  his  demand,  or  to  do  some  act  towards  reinstating  him  in  the  sitaatioo  j 
he  would  have  been  in  but  for  the  success  of  the  plaintiff's  claim.  In  aadi 
cases  the  Court,  in  order  to  avoid  a  mnltipliuiy  of  suits»  requires  that  the  par- 
ties so  consequentially  liable  to  be  affected  by  the  decree,  shall  be  before  the 
Court  in  the  fbrst  instance,  in  order  that  their  liabilities  may  be  adjudicated  upon 
and  settled  by  one  proceeding.  Thus»  where  a  defeadant  in  hb  answer  insisted 
that  he  was  entided  to  be  reimbursed  by  A.  what  \he  nught  be  decreed  to  pay  to 
the  plaintiff,  and  therefore  that  A.  was  a  necessary  party,  the  Court,  at  the 
hearing,  directed  the  cause  to  stand  over,  with  liberty  to  the  plaintiff  to  aaMod 
by  making  A.  a  defendant,  (g)   And  so  where  an  heir-at-law  btoi^ht  a  bill  i^ainst 
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a  widow  to  compel  her  to  abide  by  her  election,  and  to  take  a  legacy  in  lien  of 
dower,  it  was  held  that  the  personal  representative  was  a  necessary  party, 
becaase  in  the  event  of  the  plaintifiTs  succeeding  she  was  entitled  p    ^^^    -, 
♦to  satisfaction  for  her  legacy  out  of  the  personal  estate  5  and  the  L      **^    J 
plaintiff  had  leave  to  amend,  by  making  the  executor  a  party,  (h) 

Upon  this  principle  it  is  that  the  Courts  proceed  in  the  case  of  sureties  and 
of  joint  obligors  in  a  bond,  (before  referred  to^  in  requiring  all  those  who  are 
bound,  or  their  representatives,  to  be  before  tne  Court,  in  order  to  avoid  the 
multiplicity  of  suits  which  would  be  occasioned  if  one  or  more  were  to  be  sued 
without  the  others,  and  left  to  seek  contribution  from  their  co-sureties  or  co- 
obligors  in  other  proceedings,  (t)  And  upon  the  same  ground,  where  a  bill  had 
been  filed  by  bail  against  the  creditor  for  an  account  of  dealings  between  him 
and  the  principal  debtor,  upon  which  bill  the  bail  had  obtained  an  injunction  to 
restrain  the  creditor  from  proceeding  in  his  action  at  law  against  them  upon  the 
bail  bond,  Lord  Chief  Baron  Eyre  dissolved  the  injunction,  because  the  prin- 
cipal, although  named  as  a  defendant,  was  alleged  to  be  out  of  the  jurisdiction 
of  the  Court,  (J) 

Upon  the  same  principle  it  is,  that  in  suits  by  specialty  creditors,  for  satis- 
heiion  of  their  demands  out  of  the  real  estate  of  a  person  deceased,  it  is  required 
that  the  personal  as  well  as  the  real  representatives  should  be  brought  before 
the  Court,  (k)  because  the  personal  estate,  being  the  primary  fund  for  payment 
of  debts,  ougnt  to  go  in  ease  of  the  land,  (/)  and  the  heir  has  a  right  to  insist 
that  it  shall  be  exhausted  for  that  purpose  before  the  realty  is  charged ;  so  that 
if  a  decree  were  to  be  made  in  the  first  instance  against  the  heir,  he  would  be 
entitled  to  file  a  bill  against  the  personal  representative  to  reimburse  himself. 
The  Court,  therefore,  m  order  to  avoid  a  multiplicity  of  suits,  requires  both  the 
executor  and  heir  to  be  before  them,  in  order  that  it  may,  in  the  first  instance, 
do  complete  justice,  by  decreeing  the  executor  to  pay  the  debt,  as  far  as  the 
personal  assets  will  extend,  the  rest  to  be  made  good  by  the  heir  out  of  the  real 
assets,  (m)  Upon  this  principle  it  was,  that  where  a  man  cove-  p  ^^^  -1 
Banted  for  ^himself  and  his  heirs  that  a  jointure  house  should  ^  -' 

remain  to  the  uses  in  a  settlement,  and  the  jointress  brought  a  bill  against  the 
heir  to  compel  him  to  rebuild  and  finish  the  jointure  house,  and  to  make  satis- 
£iction  for  the  damage  which  she  had  sustained  for  want  of  the  use  thereof, 
lionl  Talbot  allowed  a  demurrer,  on  the  ground  that  the  executor  ought  to  be  a 
party,  because  the  Court  would  not  in  the  first  instance  decree  against  the  heir 
to  perform  his  covenant,  and  then  put  the  heir  upon  another  bill  against  the 
personal  representative  to  reimburse  himself  out  of  the  personal  assets,  (n) 

Upon  the  like  ground,  where  L.  O.,  being  indebted  by  judgment,  and  seized 
of  lands,  died  intestate,  leaving  an  infant  heir,  whereupon  the  wife  took  admin- 
istration, and  possessed  herself  of  the  personal  estate,  and  also  entered  into  the 
lands  as  guardian  to  the  heir,  and  afler  receiving  the  rents  for  two  years,  died, 
having  made  a  will,  and  appointed  the  defendant  her  executrix,  who  proved  the 
wilL  and  entered  upon  the  land  as  guardian ;  the  heir  died,  and  his  heir  was 
obliged  to  pay-off  the  judgment,  whereupon  he  filed  a  bill  against  the  defend- 
ant to  be  reimbursed,  to  which  a  demurrer  was  put  in,  because  no  administrator 
dt  bonis  non  of  L«  O.  was  party ;  and  the  Lord  Keeper^s  opinion  was,  that 
the  profits  taken  by  the  guardian  would  be  liable  to  make  satisfaction  to  the 
plaintiff,  but  that  the  personal  estate  of  L.  O.  was  in  the  first  place  liable  in 

(A)  Leiqoire  v.  Letqmre,  Rep.  t  Finch,  184. 

(1)  Anttt  p.  362.  ( /  )  Roveray  v.  GimyMB,  8  8wan.  145  n« 

Ik)  8  Atk.  406.  (/)  Otlton  v.  Hanoock,  3  Atk.  484. 

(m)  Knight  v.  Knight,  8  P.  Wms.  888.        (n)  Knight  v.  Knight,  8  P.  Wns.  388. 
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ease  of  the  heir,  and  in  that  respect  held  the  bill  ill,  and  gave  the  plainiiff  leave 
(o  amend,  (o\ 

A  bill  of  aiscovery  of  real  assets  may,  however,  b#  brought  against  the  heir, 
in  order  to  preserve  a  debt,  without  making  the  administrator  a  party,  where  it 
is  suggested  that  the  representation  is  contested  in  the  Ecclesiastical  Court;  {p\ 
and  where  the  heir  of  an  obligor  would  not  administer  himself,  and  had  opposed 
the  plaintiff,  who  was  a  principal  creditor,  in  taking  out  administration,  a  de- 
murrer by  him,  because  the  administrator  was  not  a  party,  was  over-ruled,  (g) 
r  *aRl  1  ^^^^  ^^6  nature  of  tlie  relief  prayed  is  such  that  the  heir-at- 
^  -J  law  has  no  remedy  over  against  the  personal  estate,  *the  personal 

representative  is  an  unnecessary  party ;  thus  in  the  case  of  a  bill  filed  by  a 
mortgagee  against  the  heir  of  a  mortgagor  to  foreclose,  the  executor  of  the  mort- 
gagor is  an  unnecessary  party,  because  in  such  a  case  the  mortgagee  has  a  right 
to  the  land  pledged,  and  is  not  in  anyways  bound  to  intermeddle  with  the  per- 
sonal estate,  or  to  run  into  an  account  thereof ;  and  if  the  heir  would  have  the 
benefit  of  any  payment  made  by  the  mortgagor  or  his  executor,  he  must  prove 
it  (r)  And  it  makes  no  difference  if  the  mortgage  be  by  demise  for  a  term  of 
years,  provided  the  mortgagor  was  iseized  in  fee  ^  in  such  case  the  executor  is 
an  unnecessary  party,  and  if  made  one,  the  bill  against  him  will  be  dismissed 
with  costs,  (a)  And  where  a  term  of  1,000  years  had  been  granted,  but  con- 
ditioned to  sink  and  be  extinguished  upon  payment  of  an  annuity  for  forty-two 
years,  and  at  the  expiration  of  the  time  a  bill  was  brought  by  the  heir  of  the 
grantor  for  a  surrender  of  the  residue  of  the  term,  it  was  held  that  the  personal 
representative  of  the  grantor  need  not  be  a  party.  (/) 

Where  however  a  bill  is  filed  to  redeem  a  mortgage  against  the  heir  of  a 
mortgagee,  the  personal  representative  must  also,  as  the  party  entitled  to  the 
money,  be  made  a  party  to  the  suit,  because,  although  the  mortgagee  upon 
paying  the  principal  money  and  interest  has  a  right  to  a  reconveyance  from  the 
heir,  yet  the  heir  is  not  entitled  to  receive  the  money  ;  and,  if  it  were  paid  to 
him,  the  personal  representative  would  have  a  right  to  sue  him  for  it  And  so 
to  a  bill  which  prays  a  sale  instead  of  a  foreclosure,  {u)  the  personal  as  well  as 
the  real  representative  must  be  a  party,  because  it  is  requisite  to  show  that  the 
r  *a^  1  P^"^^'^^^  estate  *has  been  exhausted  before  the  real  estate  can  be 
^  -'  sold,  the  personal  estate  being  in  such  case  the  primary  fund,  (x) 

And  where  a  mortgagee  having  a  power  of  sale,  without  the  concuirence  of  Uie 
mortgagor,  resorted  to  the  Court  of  Chancery  to  compel  a  sale  against  the  heir. 
Sir  William  Grant  held,  that  the  executor  was  also  a  necessary  party,  because 
if  a  person  having  the  legal  title  and  being  competent  to  sell,  will  have  the 
asslBtance  of  the  Court,  all  who  are  interested  in  the  result  of  the  sale  must  be 
parties,  that  the  whole  of  their  claims  may  be  arranged  by  the  decree,  (y) 

(o)  BresModeD  v.  Decceettf,  2  Ch.  Ca.  197.     (p  )  Plunkct  v.  Pcuiod>  2  Atk.  51. 

(g)  I)*Aranda  v.  WbiUinghain>  Mod.  64. 

(r)  Duncombe  v.  Hansley,  3  P.  Wros.  333,  notis  ;  Fell  v.  Brown,  2  Bro.  C.  C.  279. 

(«)  Bredshaw  ▼.  Outram,  13  Yes.  234.  If  the  mortf^go  ins  of  a  chattel  interest,  of  coiine 
theezecator,  and  not  the  heir,  would  be  the  proper  party  ;  and  if  frcehoki  and  leaMhokl  ea- 
tttea  are  both  oompriaed  in  the  aaiue  mortgage,  both  the  heir  and  executor  will  be 
partiea  to  a  bill  of  foreckware.     Robina  ▼.  Hodgaoo,  RoUa^  15  Feb.  1794. 

(/)  Bampfield  ▼.  Vaughao,  Rep.  t.  Finch,  104. 

(u)  The  caaea  in  which  a  mortgagee  may  have  a  aale  instead  of  a  forecloeore, 
where  the  estate  is  deficient  to  pay  the  incumbrance ;  2,  where  the  mortgage  is  of  a  dry 
nversion;  3,  where  the  mbrtgiagee  die*  and  the  equity  of  redemption  doaoeoda  upoo  aa 
mfimt;  4,  where  the  mortgage  ia  of  an  advowaon;  5,  where  the  mortgagor  becomea  a  bank- 
rupt; and  6,  where  a  mortgage  ia  of  an  estate  in  Ireland.  VUk  2  Powell  on  Mortgages,  by 
Coventry,  1016,  n.  T. 

(x)  Daniel  v.  ttkipwith,  3  Bro.  C.  C.  155;  Hodgson  ▼.  Parker,  ibid.  Belt's  Edit  emMc. 

(y)  Christopher  ▼.  Sparke,  2  J.  &  W.  229. 
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Where  a  man  contracts  for  the  purchase  of  an  estate,  and  dies  intestate  as  to 
the  estate  contracted  for  before  the  completion  of  the  contract,  the  vendor  has  a 
ri|^t  to  file  a  bill  acainst  his  personal  representative  for  payment  of  the  purchase- 
money,  but  if  he  does,  he  must  make  the  heir-at-law  a  party,  because  the  heir 
10  the  person  entitled  to  the  estate.  And  for  the  same  reason  where  the  vendee, 
after  the  cause  was  at  issue,  died,  having  devised  the  estate  which  was  the 
subject  of  the  suit  to  infant  children,  and  the  plaintiff  revived  against  the  per- 
sonal representatives  only ;  it  was  held  that  the  infant  devisees  were  necessary 
parties,  and  the  suit  was  ordered  to  stand  over,  in  order  that  they  might  be 
brought  before  the  Court  {z) 

Upon  the  same  principle,  if  a  vendor  were  to  file  a  bill  against  the  heir,  the 
heir  would  have  a  right  to  insist  upon  the  personal  representative  being  biouffht 
before  the  Court,  because  the  purchase-money  is  in  the  first  instance  payable 
oat  of  the  personal  estate.  But  where  a  bill  stated  that  an  estate,  purchased  in 
the  defendant's  name,  was  so  purchased  in  trust  for  the  plaintifTs  ancestor  who 
paid  the  purchase-money,  and  prayed  a  re-conveyance,  a  demurrer  on  the 
groaod  that  the  executor  of  the  ancestor  was  not  a  party,  was  over-ruled; 
beeaase  the  purchase-money  having  been  paid,  it  was  quite  clear  that  no  decree 
coold  have  been  made  against  the  personal  representative,  (a) 

*The  rule,  which  requires  the  presence  of  all  persons  who  may  p  ^^go  -^ 
be  eventually  interested  in  the  decision  has  been  further  exemplified  ^  -^ 

in  the  case  of  Green  v.  Poole,  {b)  In  that  case  a  lease  had  been  granted  to  the 
plaintififs  of  certain  tenements,  excepting  thereout  all  mines,  minerals,  d&c., 
with  liberty  for  the  lessor,  his  heirs,  lessees  or  assigns,  to  dig  and  work  the 
mines,  &c.,  on  paying  such  reasonable  satisfaction  for  such  damages  and  spoil 
of  ground  as  were  mentioned  in  a  certain  lease,  by  which  the  mines  and  min- 
erals were  granted  to  a  person  of  the  name  of  Ord,  and  in  which  lease  Ord 
covenanted  to  pay  to  Henry  Green,  the  plaintifi'*s  father,  who  then  occupied 
the  lands  as  tenant  from  year  to  year,  and  to  other  tenants  and  farmers  within 
the  manor,  such  satisfaction  for  damages  and  spoil  of  ground  as  might  be 
awarded  by  two  indifferent  persons,  to  be  appointed  as  therein  mentioned. 
Under  this  covenant,  the  plaintiff  applied  to  the  lessee  of  the  minerals  for  satis- 
faction for  the  spoil  and  damage,  and  arbitrators  were  appointed,  who  fiited  the 
amount  to  be  paid  by  the  lessee,  which  he  was  willing  to  pay,  but  the  plaintiff 
not  being  satisfied  with  the  award,  filed  his  bill  against  the  representatives  of 
the  lessor,  who  was  dead,  for  satisfaction  for  the  damage.  To  this  bill  it  was 
objected  at  the  hearing,  that  the  plaintiff  had  not  made  proper  parties,  and  that 
he  ought  to  have  made  the  persons  claiming  under  Ord's  lease  of  the  mines 
defendants,  and  the  bill  was  dismissed.  The  House  of  Lords,  however, 
reversed  the  decree,  but  directed  that  the  appellant  should  be  at  liberty  to 
amend  his  bill  by  adding  proper  parties.  The  precise  ground  upon  which  the 
decision  of  the  House  of  Lords  was  founded,  does  not  appear  from  the  report; 
it  is  evident,  however,  tliat  the  persons  interested  in  the  lease  of  the  mines 
were  considered  necessary  parties ;  the  reason  of  which  must  have  been,  that 
if  the  plaintiff  had  succeeded  in  establishing  his  claim  against  the  estate  of  the 
lessor,  the  representative  of  the  lessor  was  entitled  under  the  covenant  in  OrcTs 
lease,  to  proceed  to  reimburse  himself  against  the  persons  interested  under  that 
lease;  and  therefore,  upon  the  principle  above  laid  down,  the  defendant  had  a 
right  *to  insist  upon  those  persons  being  before  the  Court  in  the  p  ^^^.  n 
first  instance,  in  order  that  the  whole  case  might  be  settled  at  once.  >-  ^ 


(z}  Townaeod  y.  Champernowiie,  9  Pri.  180. 

(a)  AMlay  ▼.  FoonUin,  Rep.  t.  Finch.  4.      (6)  6  Bro.  P.  C.  604. 
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SECTION  III. 

Of  Objections  for  want  of  Parties. 

Having  endeavoured  in  the  preceding  sections  of  this  chapter  to  point  oat  die 
parties  who  ought  to  be  brought  before  the  Court  by  the  plaintiff,  in  order  that 
complete  justice  may  be  done  in  the  suit,  the  next  step  is  to  show  in  what  man- 
ner an  objection,  arising  from  the  omission  of  any  of  these  parties  in  a  bill  is 
to  be  taken  advantage  of  by  the  defendant,  and  how  the  defect  arising  from  such 
omission  is  to  be  obviated  or  remedied  by  the  plaintiff. 

And  here  it  is  necessary  to  remark,  in  the  first  instance,  that  none  are  con- 
sidered as  parties  to  a  suit  who  are  not  either  plaintiffs,  or  named  in  the  prayer 
for  process ;  the  mere  naming  a  person  as  a  defendant,  without  praying  pro- 
cess against  him,  not  being  considered  as  making  him  a  party,  (a) 

A  defect  of  parties  in  a  suit  may  be  taken  advantage  of  either  by  demurrer, 
plea  or  answer ;  or  if  the  defect  has  not  been  suggested  in  any  of  those  pror 
ceedings,  the  defendant  may  still  have  the  benefit  of  the  objection,  by  statement 
to  the  Court  at  the  hearing. 

Whenever  the  deficiency  of  parties  appears  on  the  face  of  a  bDl,  the  want  of 
proper  parties  is  a  cause  of  demurrer.  There  appears  to  be  some  doubt 
whether  a  demurrer  of  this  nature  can  be  partial,  and  whether  it  must  not 
extend  to  the  whole  bill.  And  in  the  case  of  The  East  India  Company  v. 
Coles^  (6)  Lord  Loughborough  was  inclined  to  think,  that  there  could  not  be  a 
partial  demurrer  for  want  of  parties ;  but  upon  Mr.  Mitford's  (Lord  Redesdal^ 
mentioning  some  cases,  (c)  wherein  such  partial  demurrers  had  been  allowed, 
r  *^R5  1  ^^  ^^^  ^^  ordered  to  stand  over  to  the  next  day  of  demurrers ; 
^  ^  *in  the  mean  time,  however,  the  plaintiff's  counsel,  thinking  it 

better  for  his  client,  amended  the  bill. 

It  is  to  be  observed,  that  if  a  sufficient  reason  for  not  bringing  a  necessary 
party  before  the  Court  is  suggested  by  the  bill,  as,  if  a  personal  representative 
is  required,  and  the  representation  is  charged  to  be  in  litigation  in  the  Ecclesi- 
astical Court,  or  if  the  bill  seeks  a  discovery  of  the  persons  interested  in  the 
matter  in  question,  for  the  purpose  of  making  them  parties,  and  charges  that 
they  are  unknown  to  the  plaintiff,  a  demurrer  for  want  of  the  necessary  parties 
will  not  hold,  (rf) 

Upon  the  same  principle,  where  it  was  stated  in  a  bill  that  the  defendant, 
who  was  the  next  of  kin  of  an  intestate,  had  refused  to  take  out  letters  of 
administration,  and  that  the  plaintiff  had  applied  to  the  Prerogative  Court  for 
administration,  but  having  been  opposed  by  the  defendant,  was  denied  adminis- 
tration, because  he  could  not  prove  that  the  intestate  had  left  bona  notabiHa; 
and  that  he  had  afterwards  applied  to  the  Consistory  Court  of  Bath  and  Wells, 
where  he  likewise  failed,  because  he  could  not  prove  that  the  intestate  had  died 
in  the  diocese ;  and  that  the  defendant  had  refused  to  discover  where  the  intes- 
tate had  died ;  a  demurrer  for  want  of  proper  parties,  because  the  personal 
representative  of  the  intestate  was  not  before  the  Courti  was  over-rulea.  (e) 

It  is  said  that  a  demurrer  for  want  of  parties  must  show  who  are  the  proper 
parties ;  not  indeed  by  name,  for  that  might  be  impossible  }  {J)  but  in  such  a 
manner  as  to  point  out  to  the  plaintiff  the  objection  to  his  bill,  so  as  to  enable 

.  (a)  Windior  v.  Windsor,  2  Dick.  707.  (6)  3  Swan.  143,  n. 

(c)  Aetlffiy  V.  Fountain,  Finch,  4;  Atwood  ▼.  Hawkini,  Finch,  113;  Bresnndea  ▼.  De- 
creeta,  8  Ch.  Ca.  197. 

{d)  Lord  Red.  146.  (t)  D'Aranda  ▼.  WhittiDgfaam,  Moa.  84. 

(/}  ToQiton  ▼.  Flower,  3  P.  Wms.  869. 


OF  OBJBCnONfl  FOR  WANT  OF  PARTIES.  229 

him  to  amend  by  adding  the  necessary  persons,  {g)  Some  doubt  has  been 
thrown  upon  the  correctness  of  this  rule,  in  consequence  of  an  observation  by 
Lord  EHdon  in  Pyle  v.  Price,  (h)  His  Lordship  is  there  reported  to  have  said, 
**  that  beside  the  objection  whicn  had  been  mentioned  at  the  bar,  to  the  rule 
which  required  the  party  to  be  stated,  it  might  appear  that  the  plaintiff  knows 
the  party,*'  and  then  to  have  observed,  *^  perhaps  there  is  *not  a  p  m^A  n 
general  rule  either  way.'*     It  is  submitted,  however,  that  this  ^  -^ 

observation  of  Lord  Eldon  does  not  at  all  shake  the  rule  which  has  been  laid 
down,  as  to  the  necessity  of  pointing  out  who  the  necessary  party  is,  but 
merely  refers  to  the  observation  made  at  the  bar,  that  there  was  no  rule  requi- 
ring a  demurrer  to  state  the  parties,  that  is,  hy  name^  as  it  might  be  out  of  the 
power  of  the  defendant  to  do  so ;  and  that  it  does  not  refer  to  the  necessity  of 
calling  the  plaintiff's  attention  to  the  description  or  character  of  the  party  requi- 
red, in  order  to  enable  him  to  amend  his  bill,  without  putting  him  to  the  expense 
of  bringing  his  demurrer  on  for  aigument,  which  he  might  otherwise  be  obliged 
to  do,  in  order  to  ascertain  who  the  party  required  by  the  defendant  is. 

Where  a  demurrer  for  want  of  parties  is  allowed,  the  cause  is  not  considered 
so  much  out  of  Court  but  that  the  plaintiff  may  afterwards  have  leave  to  amend, 
by  bringing  the  necessary  parties  before  the  Court,  (t)  And  where  the  demur- 
rer has  been  ore  tenus^  such  leave  will  be  granted  to  him  without  his  paying 
the  costs  of  the  demurrer  $  though  if  he  seeks,  under  such  circumstances,  to 
amend  more  extensively,  than  by  merely  adding  parties,  he  must  pay  the 
delendaot  the  costs  of  the  demurrer.  {U) 

If  the  defect  of  parties  is  not  apparent  upon  the  face  of  the  bill,  the  proper 
way  of  bringing  the  defect  before  the  Court  is  by  plea,  which  must  aver  the 
matter  necessary  to  show  it.  (m) 

A  plea  for  want  of  proper  parties  is  a  plea  in  bar,  and  goes  to  the  whole 
bill,  as  well  to  the  discovery  as  to  the  relief,  where  relief  is  prayed,  (n)  though 
the  want  of  parties  is  no  objection  to  a  bill  for  discovery  merely,  (o) 

Where  a  sufficient  reason  to  excuse  the  defect  is  suggested  by  the  bill,  as 
where  a  personal  representative  is  a  necessary  party,  and  the  bill  states  that 
the  representation  is  in  contest  in  the  Ecclesiastical  Court ;  [p)  or  where  the 


a 

demurrer  for  the  same  cause,  be  allowed,  unless  the  defendant  controverts  the 
excuse  made  by  the  bill,  by  pleading  matter  to  show  it  false,  (s)  Thus,  in  the 
first  instance  above  put,  if  before  the  filing  of  the  bill  the  contest  in  the  Eccle- 
siastical Court  had  been  determined,  and  administration  granted,  and  the  defend- 
ant had  shown  this  by  his  plea,  the  objection  for  want  of  parties  would  not  in 
strictness  have  been  good. 

Upon  arguing  a  plea  of  this  kind,  the  Court,  instead  of  allowing  it,  generally 
gives  the  plaintiff  leave  to  amend  the  bill,  upon  payment  of  costs  $  a  liberty 
which  he  may  also  obtain  after  allowance  of  the  plea,  according  to  the  common 
course  of  the  Court,  for  the  suit  is  not  determined  by  the  allowance  of  a  plea.(/) 


(«)  Lonl  Rad.  147;  Attorney  General  t.  JackMO,  11  Vee.  369. 

(A)  6  Vee.  781. 

\i)  Bresenden  ▼.  Decreeli,  ubi  mpra  /  vide  etiam  Lloyd  v.  Loring,  6  Vea.  778. 

(ik)  Newton  v.  Loid  Effmont,  4  Sim.  58ft.     (m)  Lord  Red.  896 ;  1  Vem.  110;  8  Atk.  51. 

(n)  Pluokett  ▼.  PeneoD,  3  Atk.  51 ;  HaiDiii  ▼.  SteveDt,  1  Vern.  110. 

(o)  Sengoee  ▼.  £aft  Imlia  Company,  3  £q.  Ca.  Ab.  170,  PI.  88. 

}p)  Plnnkett  t.  Pemon,  3  Atk.  51. 

Iq)  Cowikd  V.  Cely,  Prae.  Ch.  83;  Dtfwent  ▼.  Welton,  8  Atk.  510. 

(r)  Bowyer  v.  Cofert,  1  Vem.  05.  (•)  Lord  Red.  837. 

(O  IfaU. 
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An  objection  for  want  of  parties  in  a  bill  may  also^  as  has  been  stated,  be 
noticed  by  the  defendant  in  his  answer,  or  it  may  be  suggested  to  the  Court  it 
the  hearing,  without  being  in  any  manner  noticed  in  the  pleadings,  in  which 
case,  if  the  Court  thinks  Uie  objection  well  framed,  it  will  order  the  cause  lo 
stand  over,  and  give  the  plaintiff  leave  either  to  amend  his  bill  by  adding  the 

£  roper  parties,  or  to  file  a  supplemental  bill  for  that  purpose.  If  Uie  objectioa 
as  been  stated  upon  the  answer,  the  order  will  be  made  upon  the  plaintiff  pav- 
ing the  defendant  the  costs  of  the  day  ;  but  if  it  has  not  been  stated  upon  the 
answer,  the  order  will  be  made  without  payment  of  the  costs  of  the  day.  (u) 

The  Court  will  not  at  the  hearing  give  leave  to  the  plaintiff  to  amend  bj 
adding  parties,  if  by  so  doing  the  nature  of  the  case  made  by  the  bill  will  be 
changed ;  and  therefore,  where  a  bill  was  filed  for  the  specific  performance  of 
a  contract  for  a  lease,  in  which  the  contract  was  alleged  to  have  been  entered 
into  for  a  lease  to  the  plaintiff  only,  but  the  defendant  by  his  answer  insisted 
that  the  contract  was  for  a  lease  to  the  plaintiff  and  A.,  and  at  the  hearing  the 
f  *a88  1  plaintiff,  ader  endeavouring  unsuccessfully  to  establish  the  case  as 
L  ^  *made  by  this  bill,  applied .  for  leave  to  amend  by  making  A.  a 

party.  Lord  Redesdale  refused  to  allow  the  cause  to  be  adjourned  for  that  por- 
pose,  because  the  addition  of  the  party  in  such  a  case  would  not  be  like  adding 
a  party  against  whom  in  a  plain  case  a  decree  was  to  be  made,  but  it  would  be 
in  effect  making  a  new  case,  founded  upon  a  new  agreement,  which  his  Lord'- 
ship  said  would  be  mischievous  under  such  circumstances,  because  parties  who 
came  for  the  execution  of  agreements  should  be  compelled  to  state  them  as  they 
ought  to  be  stated,  and  not  to  set  up  titles  which,  when  the  cause  comes  to  a 
hearing,  they  cannot  support,  (w) 

In  a  recent  case,  before  Sir  Charles  C.  Pepys,  M.  R.,  an  order  was  made  at 
the  hearing  that  the  plaintiffs  should  be  at  liberty  to  amend  their  bill  by  adding 
parties,  as  they  should  be  advised,  or  by  showing  why  they  are  unable  to  bring 
the  proper  parties  before  the  Court,  (x) 

The  proper  time  for  taking  an  objection  for  want  of  parties  is  upon  opening 
the  pleadings,  and  before  the  merits  are  discussed ;  (v)  but  it  frequently  hap- 
pens that  after  a  cause  has  been  ffone  into,  and  thorougnly  heard,  the  Court  has 
felt  itself  compelled  to  let  it  stand  over  for  the  purpose  of  amendment  (z) 

The  objection  for  want  of  parties  ought  to  proceed  from  a  defendant,  for  it 
has  been  decided  that  the  plaintiff  bringing  his  cause  to  a  hearing  without  pro- 
per parties,  cannot  put  it  off  without  the  consent  of  the  defendant  (a)  Cases 
of  exception  may  occur,  where,  for  instance,  the  plaintiff  was  not  aware  of  the 
existence  of  persons  whose  claims  could  touch  the  interests  of  those  who  were 
upon  the  record ;  but  that  ought  to  be  clearly  established ;  and  the  plaintiff 
ought  to  apply  as  soon  as  he  has  obtained  that  knowledge,  {b) 

It  appears  formerly  to  have  been  considered,  that  where  a  oill  wanted  proper 
parties,  it  was  in  the  power  of  the  Court  either  to  dismiss  it  without  prejudice 
r  *a80  1  ^  ^^  plaintiff's  right  to  file  a  new  bill,  or  to  give  leave  to  amend ;  (c) 
I-  -*  but  *it  seems  that  a  decree  of  Sir  J.  JekyU's  in  a  cause  at  the  Rolls, 

to  dismiss  a  bill  for  the  want  of  parties,  was  aAerwards  reversed  for  that  rea- 
son, and  that  a  decree  of  the  same  nature  in  the  Court  of  Exchequer  was  like- 
wise reversed  in  the  House  of  Lords,  and  that  since  that  lime  causes  have 
never  been  dismissed  for  want  of  parties,  but  are  ordered  only  to  stand  over  oo 


(u)  Mitchell  ▼.  Bailey,  8  Mad.  68. 
to)  Dentaton  ▼.  Littla,  2  8ch.  ic  Lef.  11  n. 
z)  Milligan  ▼.  Mitchell,  Rolls,  Jaly  25,  1885. 


i.  _ 

(y)  JoDet  ▼.  Jonea,  3  Atk.  1 1 1.  (s)  Tbid. 

(a)  TnDu  ▼.  Jackson,  16  Ves.  356.  (6)  Ibid, 

(c)  Stafford  v.  The  City  of  London,  1  P.  Wins.  428. 
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ymjhag  the  costs  of  the  day,  in  order  that  the  plaintiff  may  have  die  oppcNrtu- 
nity  <H  making  proper  parties,  {c) 

Formerly  the  costs  of  the  day,  as  settled  by  Lord  Macclesfield,  were,  if  the 
cause  was  heard  by  the  Lord  Chancellor,  5/.,  and  if  at  the  Rolls  5/.  0«.  8e/. ;  {d) 
hut  now,  where  a  cause  being  in  the  paper  for  hearing  is  ordered  to  be  adjournea 
upon  payment  of  the  costs  of  the  day,  there  the  party  to  pay  the  same,  whether 
before  the  Lord  Chancellor,  the  Master  of  the  Rolls,  or  the  Vice  Chancellor, 
shall  pay  the  sum  of  10/.,  unless  the  Court  shall  make  order  to  the  contrary,  (e) 

A  plaintiff  may  at  the  hearing  obviate  an  objection  for  want  of  a  particular 
party,  by  waiving  the  relief  he  is  entitled  to  against  such  party ;  (f)  and  where 
the  evident  consequence  of  the  establishment  of  the  rights  asserted  by  the  bill, 
might  be  the  giving  to  the  plaintiff  a  claim  against  other  persons  who  are  not 
parties  to  the  suit,  the  plaintiff  by  waiving  that  claim  may  avoid  the  necessity 
of  making  those  persons  parties,  [g)  This,  however,  cannot  be  done  to  the 
prejudice  of  others,  {h) 

in  some  cases  the  defect  of  parties  has  been  cured  at  the  hearing  by  the  under- 
lakii^  of  the  plaintiff  to  give  full  effect  to  the  utmost  rights  which  the  absent 
party  coald  have  claimed,  those  rights  being  such  as  could  not  affect  the  interest 
of  the  defendants.  Thns,  where  a  bill  was  filed  to  set  aside  a  release  which 
had  been  executed  in  pursuance  of  a  famQy  arrangement,  in  consequence  of 
which  a  sum  of  stock  was  invested  in  the  names  of  trustees  for  the  benefit  of  the 
plaintiff's  wife  and  unborn  children,  which  benefit  would  be  lost  if  the  release 
were  set  aside,  the  Master  of  the  Rolls  held,  that  *the  trustees  of  r-  ^oart  n 
the  settlement  were  necessary  parties,  in  order  to  assert  the  right  of  ^  -^ 

the  children,  but  upon  the  plaintiff's  counsel  undertaking  that  all  the  moneys  to 
be  recovered  by  the  suit  should  be  settled  upon  the  same  trusts  for  the  benefit  of 
the  plaintiff's  wife  and  children,  his  Honor  permitted  the  cause  to  proceed  with- 
out the  trustees,  and  ultimately,  upon  the  undertaking  of  the  plaintiff,  declared 
that  the  plaintiffs  were  not  bound  by  the  release,  (i) 

As  a  decree  made  in  the  absence  of  proper  parties  may  be  reversed,  and  at  all 
events  will  not  bind  those  who  are  absent,  or  those  claiming  under  them,  (jk) 
gr&Lt  c^re  should  be  taken  on  the  part  of  the  plaintiff  to  have  the  necessary  par- 
ties before  the  Court,  and  that  previously  to  his  bringing  the  cause  on  for  hear- 
ing ;  (/)  because,  as  we  have  seen  before,  he  cannot  then  apply  for  leave  to  add 
parties  without  the  consent  of  the  defendant. 

The  most  usual  way  of  adding  parties  is  by  amendment  of  the  original  bill, 
thoo^Ii  sometimes  it  is  done  by  supplemental  bill,  and  the  Court  will  suffer  the 
plaintiff  to  amend  his  bill  by  adding  parties  at  any  time  before  the  examination 
of  witnesses  has  taken  place.  If  there  has  been  no  plea  or  demurrer,  such 
amendment  may  be  made  without  costs,  provided  the  addition  be  not  so  great 
as  to  render  it  necessary  for  the  original  defendants  to  have  a  new  copy  of  the 
bill,  or  to  put  in  a  further  answer,  and  provided  also  the  plaintiff  undertakes  to 
amend  the  defendant's  oflSce  copy  according  to  the  addition,  {rri) 

An  order  to  amend  by  adding  parties  allows  of  the  introduction  of  apt  words 
to  charge  them,  and  to  state  the  case  against  them,  (o)     A  plaintiff  is  not  obliged, 


(e)   Anon.  2  Atk.  14;  Jones  v.  Jones,  3  Atk.  Ill ;  Greene  v.  Poole,  5  Bro.  P.  C.  504, 
(d)    1  Turner  6c  V.  83.  (t)  Ord  1828,  xxxv;  2  Rom.  App.  14. 

(r\   Pawlet  ▼.  the  Bishop  of  Lincoln,  3  Atk.  296. 
(gy   Ldfd  Red.  146.  (A)  Ibid. 

(t)   Harvey  v.  Cooke,  4  Russ.  85.  (k)  Prac.  Reg.  399. 

(/)   For  cues  in  which  the  defect  of  parties  has  been  remedied  by  the  Tolantary  appearance 
•I  the  bearing,  videanUf  p.  261. 
(us)    Prac  Reg.  301. 
(ay   Hand.  77.     Palk  v.  Ld.  Clinton,  13  Vee.  48. 
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in  adding  parties  by  amendment,  to  make  them  defendants,  he  may,  if  he  plessesi 
apply  for  leave  to  make  them  co-plaintiffs,  and  he  has  been  permitted  to  do  so 
by  special  motion  a(\er  the  defendants  have  answered  the  original  bilL  {p)  It 
r  *a9i  1  ^^  ^  ^^  observed,  however,  *that  after  answer  the  addition  of  a 
^  -J  co-plaintifi*  is  not  a  matter  of  course,  and  that  in  such  case  the  grant- 

ing or  refusal  of  an  order  to  amend  by  adding  parties  as  plaintiffs  is  discretionaiy 
in  the  Court  Thus,  in  the  case  of  The  Governors  of  Lulon  Free  School  y. 
Smiths  {q)  upon  an  application  being  made  to  the  Court  of  Exchequer,  that  the 
plainlifTs  might  be  at  liberty  to  amend  their  bill  by  the  addition  of  a  plaintiff*,  on 
payment  of  208,  costs,  <&c.,  the  motion  not  being  supported  by  any  affidavit 
was  refused.  Upon  a  similar  motion  being  afterwards  made,  supported  by  affi- 
davits, stating  the  whole  facts  and  proceedings  in  the  cause,  and  that  at  the  time 
of  the  instructions  being  given  to  counsel  to  prepare  the  original  bill,  the  plaintiff 
was  ignorant  of  the  facts  which  rendered  it  necessary  to  make  the  party  a  co-plain- 
tiff*, but  without  stating  that  the  party  whose  name  was  proposed  to  be  inserted 
had  given  his  consent,  the  motion  was  ordered  to  stand  over  in  order  that  soch 
consent  might  be  given,  whereupon  an  affidavit  was  afterwards  filed,  verifying 
an  annexed  written  consent  of  the  party,  and  the  motion  was  renewed,  but  was 
ultimately  refused,  upon  argument,  with  costs,  (r) 

From  the  above  case,  it  is  to  be  collected  that  where  a  plaintiff*  applies  after 
answer  for  leave  to  amend  his  bill  by  adding  a  co-plaintiff*,  he  must,  in  support 
of  his  application,  show  that  Uie  person  proposed  to  be  added  is  willing  to  bee^ne 
a  co-plaintiff*. 

It  is  to  be  observed,  that  a  bill  of  discovery  cannot  be  amended  by  adding 
parties  as  plaintiff's.  This  was  held  to  be  the  law  of  the  Court  by  Lord  Eldon 
in  Lord  Cholmondeley  v.  lA)rd  Clinton^  {a)  where  a  bill  had  been  filed  by  ces/to 
que  trusts^  in  aid  of  an  ejectment  at  law,  and  the  defendant  pleaded  facts  to  show 
that  the  legal  estate  was  in  the  trustees.  The  difficulty  in  the  case  was,  how- 
ever, got  over  by  the  plaintiffs  consenting  to  the  allowance  of  the  pl^  and 
moving  to  amend  by  inserting  a  statement,  to  show  that  the  legal  estate  was  ia 
trustees,  and  that  a  count  had  been  introduced  in  the  declaration  in  ejectment  oo 
the  demise  of  the  trustees. 

r    *^I02    1      In  a  recent  case  before  Lord  Cottenham,  L.  C,  his  Lordship 
^  -^  *held  that  an  order  made  at  the  hearing  for  lesive  to  amend,  by 

adding  parties,  did  not  authorize  the  introduction  of  new  co-plaintiffs.  U) 

We  have  seen,  however,  before,  that  where  a  plaintifif  is  one  of  a  dass  who 
ought  to  be  parties  to  the  suit,  but  whose  number  would  bring  the  case  within 
the  rule  before  pointed  out,  as  acted  upon  where  the  parties  claiming  in  the  same 
interest  as  the  plaintiff*  are  so  many  that  the  introduction  of  them  upon  the  record 
would  be  productive  of  inconvenience,  and  omits  to  state  in  his  bill  that  he  sues 
on  behalf  of  himself  and  of  the  others,  having  the  same  interest  with  himsell^ 
the  Court  will  allow  the  defect  to  be  remedied  by  amendment,  and  will  at  tbe 
hearing  permit  the  cause  to  stand  over  for  that  purpose,  (u) 

It  is  said  that  the  Court  will,  even  after  publication,  and  at  any  time  before 
hearing,  suffer  parties  to  be  added  by  amendment  upon  a  proper  cause  being 
shown,  and  that  even  after  a  decree  and  before  it  has  been  enrolled,  peraoos 
interested  may  by  petition  be  made  parties  and  let  into  it,  if  their  right  be  inter- 
woven with  tne  other  plaintififs  and  settled  (in  general)  by  the  decree,  they  pay* 
ing  the  plaintiffs  a  proportionable  part  of  the  chaiges  of  the  suit,  (t^)     Ami  in 

(^)  HtchaiM  V.  Congreve,  1  Sim.  500.  (q)  1  M'LeL  17. 

(r)  Vide  etiam  Milward  ▼.  Oldfield,  4  Price  326. 

(f)  2  Mer.  71,  74. 

(0  MiUigan  v.  Mitchell,  L.  Ch.,  6th  May,  1836. 

(u)  iin/e,  836.  {w)  Prac  Rag.  801. 
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Mabergham  v.  Vincent,,  {x)  Lord  Thurlow  intimated  an  opinion  that  afier  a 
decree  had  been  made,  passed  and  entered,  without  bringing  before  the  Court  a 
personal  representative  who  had  become  so  al\er  the  bill  was  filed,  he  might  be 
added  by  amendment,  and  that  a  motion  for  that  purpose  would  be  regular,  pro- 
Tided  it  was  merely  for  the  purpose  of  making  him  a  witness  to  what  was  done 
in  the  Master's  Office^  but  that,  if  there  was  anything  in  the  decree  affecting 
him  in  the  way  of  order  to  pay,  such  an  order  would  be  out  of  the  power  of  the 
Court. 

It  is,  however,  to  be  observed,  that  af\er  publication  has  been  passed,  and  the 
eauee  set  down  for  hearing,  the  bill  can  be  amended  in  no  other  respect  than  by 
making  parties,  (y)  and  that  an  order  for  leave  to  amend  by  adding  a  plaintiff 
will  *not  be  granted  after  replication  where  the  plaintiff  has  been  r-  ^^^^  i 
gailtj  of  laches,  {z)  L      ^^    J 

If  parties  are  added  after  witnesses  have  been  examined,  the  deposition  of 
those  witnesses  cannot  be  read  against  them,  as  they  have  had  no  opportunity 
of  cross-examining  such  witnesses:  (a)  and  if  the  parties  are  added  after  pubh- 
cation  passed,  the  cause  as  to  those  parties  must  be  heard  upon  bill  and  answer. 
If^  therefore,  a  plaintiff  after  publication  passed,  is  advised  that  it  will  be  neces- 
sary to  bring  omer  parties  before  the  Court,  and  in  order  to  do  that,  must  put 
new  matter  in  issue,  he  must  not  proceed  by  amendment  but  by  supple- 
mental bill,  (b) 

It  mav  be  observed  here,  that  it  is  not  considered  as  any  breach  of  an  order 
to  amend  by  adding  parties  made  at  the  hearing,  that  the  defendant  has  brought 
the  necessary  parties  before  the  Court  by  supplemental  bill  instead  of  amend- 
meoL  (c) 


SECTION  IV. 

Cf  the  Joinder  of  Parties  who  have  no  Interest  in  the  Suit. 

It  has  been  before  stated,  that  no  one  should  be  made  a  party  to  a  suit 
a^inst  whom,  if  brought  to  a  hearing,  there  can  be  no  decree ;  (d)  thus,  an 
^ent  for  the  purchase  of  an  estate,  is  not  a  necessary  party  to  a  bill  against  his 
employer  for  a  specific  performance,  although  he  signed  the  memorandum  for 
the  purchase  in  his  own  name,  (e)  and  so  a  residuary  legatee  need  not  be  made 
a  party  to  a  bill  against  an  executor  for  a  debt  or  legacy,  and  for  the  same 
reason  in  a  bill  brought  by  or  ^[ainst  the  assignees  of  a  bankrupt  or  insolvent 
in  respect  of  the  property  vestedin  them,  under  the  bankruptcy  or  insolvency, 
the  bankrupt  or  insolvent  should  not  be  parties.  (/)  Upon  the  same  prin- 
eiple,  persons  who  are  mere  witnesses,  and  may  be  examined  as  such,  ought 
*not  to  be  made  defendants,  (/)  even  though  the  object  of  the  bill  p  ^^.  1 
is  to  obtain  a  discovery  in  aid  of  an  action  at  law  in  which  their  ^  ^ 

£scovery  would  be  more  effectual  than  their  examination,  {g) 

(x)  1.  Yes.  Jan.  68.  (y)  Goodwin  v.  Goodwin,  8.  Atk*  370. 

(2)  Milward  v.  OMSeU,  4.  Price  88A.  (a)  Pratt  ▼.  Buker,  1  Sim.  1. 

(^)  Goodwin  v.  Goodwin,  8  Atk.  370 ;  wdeposi,  Amendmont  of  Bills  and  SopplonMotal 

BiBo. 

(<)  GvMDwood  ▼.  Atkinoon,  5  8im.  419.       (d)  8  P.  Wms.  811,  n.  1. 

(e)  Kinslqr  ▼•  Yoang^  Coop.  Tr.  PI.  48. 

(/)   fide  ante  Bankrupt  IMndanto'  PartiM. 

(/)  Plommer  ▼.  May,  1  Yaa.  48S;  How  ▼.  Boat,  6  Mad.  IS. 

\g)  Fflolon  ▼.  HogiiM^  7  Yea.  SS8. 
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This  rule  is,  however,  liable  to  exceptions  $  thus  in  cases  where  under  eeilaio 
circumstances  a  discoverj  upon  oath  is  desirable  from  individual  memben  of  a 
corporation  aggregate,  or  from  the  officers  of  a  corporation,  such  members  or 
officers  may  be  made  defendants ;  (k)  with  respect  to  the  latter  case,  it  has  been 
observed  bf  Lord  Eldon,  that  ^*tne  principle  upon  which  the  rule  has  been 
adopted  is  very  singular  $  it  originated  with  Lord  Talbot,  (i)  who  reasoned  thus 
upon  it,  that  you  cannot  have  a  satisfactory  answer  from  a  corporation,  there- 
fore you  make  the  secretary  a  party,  and  get  from  him  the  discovery  yoo 
rannot  be  sure  of  having  fiom  them,  and  it  is  added  that  the  answer  of  the  sec- 
retary may  enable  you  to  get  better  information.**  *^The  first  of  these  princi- 
ples,** continues  his  Lordship,  ^Ms  extremely  questionable,  if  it  were  now  to 
be  considered  for  the  first  time ;  and  as  to  the  latter,  it  is  very  singular  to  make 
a  person  a  defendant  in  order  to  enable  yourself  to  deal  better,  and  with  moie 
success,  with  those  whom  you  have  a  right  to  put  upon  the  record  ;  bot  this 
practice  has  so  universally  obtained  without  objection,  that  it  must  be  consid- 
cred  established.**  {k) 

Other  persons  are  mentioned  by  Lord  Eldon  as  afibrding  exceptions  to  the 
rule  before  laid  down,  that  mere  witnesses  cannot  be  made  parties  to  a  suit, 
viz :  agents  to  sell,  auctioneers,  ^c,  who  have  been  made  defendants  widiont 
objection  $  (/)  his  Lordship,  however,  appears  to  have  thought  that  the  practioe 
of  making  such  persons  parties  arose  originally  from  their  having  some  interest, 
such  as  holding  deposits,  which  might  entitle  the  plaintifi*  to  relief  against  then, 
and  it  has  been  since  held  that  an  agent  who  bids  at  an  auction  for  an  estate, 
and  'signs  the  memorandum  in  his  own  name  for  the  purchase,  need  not  be 
made  a  co-defendant  with  his  employer  to  a  bill  for  the  specific  performance  of 
r  *^fi^  1  ^"^^  agreement,  (m)  In  Dummer  v.  The  Corporation  *of  Chxp- 
^  ^  penham^  (n)  Lord  Eldon  also  mentions  as  cases  of  exception  to  the 

general  rule  above  referred  to,  those  of  arbitrators  and  attorneys.  With  respect 
to  arbitrators,  however,  it  is,  a  rule  that  in  general  an  arbitrator  cannot  be  made 
a  party  to  a  bill  for  the  purpose  of  impeaching  an  award,  and  that  if  he  is,  he 
may  demur  to  the  bill,  as  well  to  the  discovery  as  to  the  relief,  (o)  In  some 
cases,  nevertheless,  where  an  award  has  been  impeached  on  the  ground  of  gross 
misconduct  in  the  arbitrators,  and  they  have  been  made  parties  to  the  suit,  ths 
Court  has  gone  so  far  as  to  order  them  to  pay  the  costs.  (p\  In  such  cases 
Lord  Redesdale  considers  it  probable  that  a  demurrer  to  the  biU  would  not  have 
been  allowed,  {a)  and  in  JA)rd  Lonsdale  v.  Littledale^  (r)  a  demurrer,  by  an 
arbitrator,  to  a  bill  of  this  nature  was  in  fact  over-mled,  though  not  expressly 
upon  the  around  of  the  impropriety  of  making  an  arbitrator  a  party,  but  because 
the  bill  chaiged  certain  specific  acts  which  showed  combination  or  collusion 
between  him  and  one  of  the  parties,  and  made  him  the  agent  for  such  party, 
and  which  the  Court  therefore  thought  required  an  answer. 

But  although  arbitrators  may  be  made  parties  to  a  bill  to  set  aside  their  award* 
they  are  not  bound  to  answer  as  to  their  motives  in  making  the  award,  and  they 
may  plead  to  that  part  of  the  bill  in  bar  of  such  discovery ;  (s)  but  it  is  ineom- 
bent  upon  them,  if  they  are  charged  with  corruption  and  partiality  to  support 
their  plea  by  showing  themselves  incorrupt  and  impartial,  or  otherwise  the  Govt 
will  give  a  remedy  against  them  by  making  them  pay  costs.  (I) 

(h)  Vide  ante  Corporations,  186.  (t)  Wych  v.  MmI,  3  P.  Wms.  310. 

\k)  7  Vef.  289.  (/)  Ibid. 

(m)  Coop.  Tr.  P.  42.  (n)  14  Ves.  353. 

(o)  Steward  v.  E.  I.  Com.,  8  Vera.  880 ;  Lord  Rod.  131. 

\p)  Chicot  V.  I^uefDS,  3  Ves.  816;  Lingood  ▼.  Croucher,  3  A.tk.  395,  501. 

Iq)  Lord  Rod.  131.  (r)  3  Ves.,  jan.  451. 

(0  Anon.  3  Atk.,  644.  (0  liogood  v.  CrondMr,  3  Atk.  39€^  501. 
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From  the  preceding  cases  it  may  be  collected  that  arbitrators  can  only  be 
made  parties  to  a  suit  where  it  is  intended  to  fix  them  with  the  payment  of 
costSf  in  consequence  of  their  corrupt  or  fraudule^nt  behaviour,  and  in  such  cases 
it  is  ap^hended  that  the  bill  ought  specifically  to  pray  that  relief  against 
them.  The  same  rule  also  applies  to  the  other  case  of  exception  before  alluded 
to,  23  having  been  mentioned  *by  Lord  Eldon,  namely,  that  of  r-  ^..g^  -. 
attorneys,  who  can  only  be  made  parties  to  a  suit  in  cases  where  >-  -^ 

they  have  so  involved  themselves  in  fraud,  that  a  Court  of  Equity^  although  it 
can  give  no  other  relief  against  them,  will  order  them  to  pay  the  costs.  Thus, 
where  a  solicitor  assisted  his  client  in  obtaining  a  fraudulent  release  from 
another,  he  was  held  to  be  properly  made  a  party,  and  liable  to  costs  if  his 
principal  was  not  solvent,  (u)  The  same  rule  applies  to  any  other  person 
acting  in  the  capacity  of  agent  in  a  fraudulent  transaction,  as  well  as  to  an 
attorney  or  solicitor,  {x)  It  is  to  be  observed^  that  in  such  cases,  if  an  attorney 
or  agent  \b  made  a  party,  the  bill  must  pray  that  he  may  pay  the  costs,  other- 
wise a  demurrer  will  lie.  In  Le  Texier  v.  The  Margravine  of  Anspack^  (v) 
one  of  the  questions  before  the  Court  was,  whether  a  married  woman  could  be. 
made  a  party  to  a  suit  on  the  allegation,  that  in  certain  contracts  which  were 
the  sabject  of  litigation,  she  had  acted  as  the  agent  of  her  husband,  and  that  she 
had  in  her  possession  vouchers,  &&,  the  discovery  of  which  might  assist  the 

Elaintiff  in  his  case  $  the  bill,  which  did  not  pray  any  relief  against  the  wife, 
ad  been  demurred  to,  and  Lord  Eldon  allowed  the  demurrer  on  the  ground 
that  she  was  merely  made  a  defendant  for  the  purpose  of  discovery,  and  that 
DO  relief  was  prayed  against  her.  His  Lordship  said,  ^'I  give  no  judgment  as 
to  what  would  have  been  the  effect  if  the  bill  had  prayed  a  delivery  to  the  plain- 
tiff of  the  vouchers,  which  are  chaiged  to  be  in  the  hands  of  the  wife;  it  is, 
however,  simply  as  far  as  relief  goes,  a  bill  against  the  husband  only,  and 
against  the  wife  a  bill  for  discovery  only.  The  consequence  is,  that  inde- 
pendent of  her  character  as  wife,  the  case  must  be  considered  as  one  of  those 
m  which  the  Court  does  sometimes  allow  persons  to  be  made  parties,  against 
whom  no  relief  \b  prayed,  and  the  only  case  of  that  kind  is  that  of  the  agent 
of  a  corporation.*'  With  respect  to  the  propriety  of  making  an  attorney  or 
agent  a  party,  merely  because  he  has  deeds  or  other  documents  in  his  posses- 
sion. Lord  Eldon,  in  Fenwick  v.  Reed^  (z)  observed,  *that  gen-  p  ^^g^  -i 
eially  speaking,  and  prima  fade^  it  is  certainly  no^  necessary  to  ^  ^ 

make  an  attorney  a  party  to  a  bill  seeking  a  discovery  and  production  of  title 
deeds,  merely  becaose  he  has  them  in  his  custody,  because  the  possession 
of  the  attorney  is  the  possession  of  his  client,  but  cases  may  arise  to  render 
such  a  proceeding  adviseable,  as  if  he  withholds  the  deeds  in  his  possessioUf 
and  will  not  deliver  them  to  his  client  on  his  applying  for  them. 

Where  a  person  who  has  no  interest  in  the  subject  matter  of  the  suit,  and 
against  whom  no  relief  is  prayed,  is  made  a  party  to  a  suit  for  the  mere  purpose 
of  discovery  $  the  proper  course  for  him  to  adopt,  if  he  wishes  to  avoid  the  dis- 
oovery,  is  to  demur,  (a)  If,  however,  the  bill  states  that  the  defendant  has  or 
daims  an  interest,  a  demurrer,  which  admits  the  bill  to  be  true,  will  not  of 
eooise  hold,  though  the  defendant  has  no  interest,  and  he  can  then  only,  avoid 
answering  the  bill  by  plea  or  disclaimer.  (6) 

The  question  whether  a  party  who  is  a  mere  witness  can  by  antwer  protect 
from  the  discovery  required,  appears  to  have  given  rise  to  some  difier- 


(tf)  Bowles  v.  Stewart,  1 8ch.  &Lef.  237.       (je)  Balkelej  ▼.  Donbar,  1  Anst  87. 

(y)  16  Ves.  164.  (z)  1  Mer.  1S8. 

(a)  Locd  Bed  1S8. 

(^)  Ibid.  158;  PloiniiMr  v.  Maj,  1  Yes.  488. 
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ence  of  opinion.  In  Cookson  v.  EttUoru  (c)  the  plaintiff  made  a  person  defiendant 
who  was  merely  a  witness,  and  might  have  been  examined  as  such,  and  there- 
fore should  have  demurred  to  the  bilL  Instead  of  demurring,  however,  the 
defendant  put  in  an  answer,  which  not  having  satisfied  the  plaintiff  as  to  one 
interrogatory,  an  exception  was  taken,  and  the  Master  reported  the  answer  suf- 
ficient; but  upon  the  case  coming  before  Lord  Thuiiow,  upon  exceptions  to 
the  Master's  report,  his  Lordship  held  that  as  the  defendant  liad  mibinitted  to 
answer,  he  was  bound  to  answer  fully.  In  a  subsequent  case  of  Newman  v. 
Godfrey j{d)  however.  Lord  Kenyon  appears  to  have  entertained  a  different 
opinion.  In  that  case,  the  defendant,  who  was  a  mere  clerk,  was  alleged  ia 
the  bill  to  be  a  party  interested  in  the  property  in  litigation,  and  in  support  of 
such  allegation  various  statements  were  made,  showing  in  what  manner  his 
r  *^oa  1  interest  arose ;  he  put  in  an  answer  denying  *all  the  statementi 
L  ^  upon  which  the  allegation  of  his  being  interested  was  founded,  and 

disclaiming  all  personal  interest  in  the  subject  matter  |  and  to  this  answer  excep- 
tions were  taken  by  the  plaintiff,  because  the  defendant  had  not  answered  the 
subsequent  parts  of  the  bill,  which  exceptions  were  disallowed  by  the  Master ; 
•and  upon  the  question  coming  on  before  Lord  Kenyon,  M.  R.,  upon  exceptioni 
to  the  Master's  report,  he  thought  the  Master  was  right  in  disallowii^  the  excep- 
tions, because  the  defendant  had  reduced  himself  to  a  mere  witness,  |yy  denyiw 
his  interest  and  disclaiming;  so  that  even  supposing  he  had  an  interest  he  cxrald 
not,  having  disclaimed,  have  availed  himself  of  it.  These  contradictory  deci- 
sions have  been  remarked  upon  by  Lord  Eldou  in  two  subsequent  cases  ;  {i) 
and  his  Lordship's  observations  in  those  cases  have  been.considered,  as  approv- 
ing of  Lord  Tluiriow's  decision  in  Cookson  v.  EUiaoru  (e)  Nothing,  however, 
"acted  from  what  Lord  Eldon  has  said  in  ettner  of  these 


can  be  collected  from  what  Lord  Eldon  has  said  in  either  of  these 
indicating  an  opinion  either  one  way  or  the  other,  and  at  the  period  when  they 
were  before  him,  the  doctrine  that  a  party  could  not,  except  in  particular  cases, 
protect  himself  by  answer  from  making  a  full  answer  to  all  trie  matters  con- 
tained in  a  bill,  does  not  appear  to  have  been  so  stricdy  adhered  to  as  it  has 
since  been.  (/) 

When  a  plaintiff  finds  that  he  has  made  unnecessary  parties  to  his  bill,  he 
may  either  dismiss  his  bill  as  against  them,  or  apply  to  the  Court  for  leave  to 
amend  his  bill  by  striking  out  their  names ;  in  either  case,  however,  the  order 
will  only  be  made  on  payment  of  their  costs,  as  by  striking  them  out  as  defend- 
ants, the  plaintiff  deprives  them  of  the  opportunity  of  applying  for  their  costs  at 
the  hearing,  (fif) 

The  preceding  observations,  with  regard  to  the  joinder  in  the  suit,  of  persons 
who  have  no  interest,  beneficial  or  otherwise,  in  the  subject  matter,  refer  to 
cases  where  they  are  made  parties  defendants ;  the  rule,  however,  that  persons 
r  *aOO  1  ^^^  ^^^^  °^  interest '  in  the  litigation,  cannot  be  joined  in  a  suit 
*-  ^  with  *those  which  have,  applies  equally  to  prevent  their  bebf 

joined  as  co-plaintiffs. 

This  has  been  the  doctrine  of  the  Court  for  a  great  length  of  time ;  t}ms«  in 
the  case  of  7%«  Mayor  and  Jlldermen  of  Colchester^  {h)  Lord  Chancellor  Par- 
ker said,  that  although  equity  goes  so  far  as  to  give  either  side  leave  to  examine 
a  defendant  de  bene  esse,  yet  this  rule  has  not  been  extended  to  a  plaintiff,  in 

(e)  2  Bro.  C.  C.  362.  (d)  2  Bro.  C.  C.  882. 

(d)  Fenton  ▼.  Hoghei,  7  Yes.  288 ;  Biker  ▼.  Melllfh,  1 1  Ve*.  76,  76. 
(«)  SiMra. 

r/}  me  Dolder  ▼.  Ld.  Hunttngfieid,  11  Yes.  288;  Faulder  v.  Stuart,  ibid,  296; 
V.  Cbttifc,  ib. 


5; 


808,  and  poat  Atifwer. 
)  WilkiMon  V.  Belfher,  2  Bro.  272,  tide  Psoper. 
)  1  P.  Wms.  685. 
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wbich  case,  if  he  be  an  immaterial  plaintiff,  the  defendant  may  demur.  So  in 
TVoughion  v.  GetUy^  (t)  it  was  said  and  not  denied,  that  if  a  plaintiff  was  an 
immaterial  party  the  defendant  might  demur.  The  same  question  was  twice 
decided  by  Sir  John  Leach  when  Vice  Chancellor.  In  Cuff\,  PkUeU^  {k)  a 
general  demurrer  was  allowed  expressly  on  the  ground,  that  though  one  ot  two 
plaintiflTs  had  an  interest  in  the  subject  of  the  suit,  the  other  had  no  interest  in 
lU  In  Makepeace  v.  Haythorne^  (i)  a  defendant  pleaded  in  bar  to  a  bill  for  an 
account  that  one  of  the  plaintiffs  was  an  uncertificated  bankrupt;  and  though 
the  other  plaintiff  had  such  an  interest  as  would  sustain  the  suit  if  he  had  sued 
alone,  ana  though  the  persons  named  in  the  plea  as  assignees  of  the  bankrupt 
defendant  were  already  parties  in  respect  of  some  of  the  transactions  mentioned 
in  the  pleadings,  so  that  nothing  could  turn  on  any  alleged  want  of  parties  (even 
if  the  plea  had  taken  such  an  objection,  which  it  did  not  do,^  the  Vice  Chan- 
eellor  allowed  the  plea  expressly  on  the  ground  that  one  of  the  parties  had  no 
interest  in  the  subject  matter  of  the  suit 

The  same  doctrine  was  followed  by  Lord  Lyndhurst,  C,  in  the  King  of 
Spain  V.  Machado,  (tn)  in  which  several  plaintiffs  having  an  interest  in  the 
matter  of  the  suit  were  joined  with  others  who  had  not,  but  were  merely  the 
agents  of  their  co-plaintiffs,  and  a  demurrer  to  the  whole  bill  was  allowed.  And 
in  Page  v.  Towneend^  (n)  where  a  bill  was  filed  by  four  plaintiffs  to  restrain 
the  piracy  of  engravings  published  in  this  country,  and  it  appeared  upon  the  bill 
that  all  four  plaintiffs  were  jointly  interested  in  the  plates  or  designs  ^  ^^^  ^ 
*from  which  the  engravings  were  taken,  but  that  two  of  them  only  ^  -I 

published  them  in  England  for  their  own  benefit,  the  other  two  plaintiffs  being 
the  publishers  of  the  same  engravings  in  Paris  for  their  own  benefit;  the  Vice 
Chancellor,  Sir  L.  Shadwell,  allowed  a  demurrer,  because  two  of  the  plaintiffs 
only  appeared  to  have  an  interest  in  the  suit^  the  publishers  in  Paris  not  being 
lepresented  as  having  any  interest  in  the  work  published  in  Great  Britain,  (o) 

But  although  persons  bavin?  no  interest  in  the  subject  matter  of  a  suit,  can- 
not as  we  have  seen  be  joined  as  co-plaintiffs,  yet  where  persons  having  at  the 
time  a  joint  interest,  file  an  original  bill,  and  afterwards  one  of  the  co-plaintiffs 
parts  with  his  interest,  such  co-plaintiff  may  afterwards  join  in  a  supplemental 
mil  filed  for  the  purpose  of  bringing  additional  matter  before  the  Court ;  because, 
aldiough  he  may  have  parted  with  his  interest  in  the  subject  matter,  he  is  still 
interested  in  the  suit  in  respect  of  his  liability  to  costs.  Thus,  where  a  bill 
was  filed  in  the  Exchequer  by  certain  persons  on  behalf  of  themselves,  and 
other  members  of  a  joint  stock  company,  to  which  an  answer  was  put  in  and  a 
decree  made,  setting  aside  certain  contracts  between  the  plaintiffs  and  the  defend- 
ant, and  directing  various  accounts  and  inquiries,  and  anerwards  a  supplemental 
biD  was  filed  in  the  name  of  the  same  plaintiffs  against  the  same  defendant, 
seeking  amongst  other  things  a  lien  on  a  part  of  the  purchase  money,  which 
bad  b^n  paid  to  the  defendant,  to  which  a  plea  was  put  in  by  the  defendant  on 
tlie  mund  that  one  of  the  plaintiffs  in  the  supplemental  bill  had,  previously  |o 
tlie  fiiiiur  of  it,  parted  with  all  his  interest  in  the  partnership,  &c.  Lord  Lynd- 
Imrst,  C.  B.,  over-ruled  the  plea,  being  of  opinion  that  the  supplemental  bill 
wss  nothing  more  than  a  continuation  of  the  original  bill,  and  his  Lordship's 
decision  was  afterwards  confirmed  by  Lord  Abinger,  C.  B.  upon  a  re-heariiu[«  (p) 

It  is  to  be  observed  that  the  common  case  of  joining  an  auctioneer  and  the 
in  a  bill  against  a  purchaser,  is  no  exception  to  the  rule  above  referred 


(0  1  Dick.  383.  (A)  4  Rim.  242. 

(/)  4  Rom.  244.  (m)  Ibid.  225. 

(ffi)  5  Sim.  395. 

(o)   Vide  eiiam  Dekmdre  v.  Shaw,  2  Sim.  237. 

(0)  Small  ▼.  Attwood,  1  Yoang  ic  Colfier,  39. 

Vol.  m— T 
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r  •401  1  ^^  becanse  the  auctioneer  *ha8  an  interest  in  the  contract,  and  any 
^  -^  bring  an  action  upon  it ;  he  is  also  interested  in  being  proteded 

from  the  legal  liability  which  he  has  incurred  in  an  action  by  the  purchaser  to 
recover  the  deposit.  Nor  does  the  circumstance  of  the  assignor  and  the  assig- 
nee of  a  chose  in  action  being  capable  of  suing  together  constitute  an  ezceptioo, 
because,  although  the  assignor  has  parted  with  his  beneficial  interest  in  the  sub- 
ject matter,  he  still  is  interested  as  the  owner  of  the  legal  estate,  (q) 

If  the  fact  of  one  of  the  plaintiffs  having  no  interest  in  the  suit,  appean 
upon  the  bill,  advantage  must  be  taken  of  it  by  demurrer,  (r)  If  the  (act  does 
not  appear  upon  the  bill  it  may  be  brought  forward  by  plea.  («) 


[    ♦402   ]  *CHAPTER  VL 
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Sect.  l.—Of  the  different  aorta  of  BUk. 

It  has  been  before  observed,  that  a  suit  on  the  equity  side  of  the  Court  of 
Chancery  is  commenced  on  behalf  of  a  subject  by  preferring  what  ia  termed  aa 
English  bUL  If  commenced  by  the  Attorney  General  on  behalf  of  the  crowoi 
or  of  those  partaking  of  its  prerogatives,  or  under  its  protection,  the  commence- 
ment of  the  suit  is  by  information,  (a) 

English  bills,  if  they  relate  to  matters  which  have  not  before  been  broogfat 
before  the  consideration  of  the  Court,  are  called  original  bills,  and  form  the 
foundation  of  most  of  the  proceedings  before  what  is  termed  the  extraordinaiy 
or  equitable  jurisdiction  of  the  Court  of  Chancery.  The  same  form  of  insti- 
tuting a  suit  is  also  in  use  on  the  equity  side  of  the  Court  of  Exchequer,  aod 
in  all  other  equitable  jurisdictions  in  the  kingdom. 

Besides  original  bills,  there  are  other  bills  in  use  in  Courts  of  Equity^  which 
are  preferred  when  it  becomes  necessary  to  supply  any  defects  which  mxy 
exist  either  in  the  form  of  the  original  bill,  or  may  have  been  produced  bf 
events  subsequent  to  the  filing  of  it  Bills  of  this  description  are  called  bilb 
which  are  not  original.  Sometimes  a  person,  not  a  party  to  the  oriffiiial  suit, 
seeks  to  bring  the  proceedings  and  decree  in  the  original  suit  before  the  Coorl, 
for  the  purpose  either  of  obtaining  the  benefit  of  it,  or  of  procuring  the  revecsal 
of  the  decision  which  has  been  made  in  it  The  bill  which  he  prefers  for  this 
purpose,  is  styled  a  bill  in  the  nature  of  an  original  bill. 

Besides  the  dififerent  divisions  of  bills  here  enumerated,  original  'bills  are 
usually  divided  into  1,  original  bills  praying  relief,  and  2,  original  biUs  not  pray- 
ing relief.  (6) 

r    *40a    1      ^Original  bills  praying  relief,  are  again  subdivided  into  three 
t-  -J  heads :  1.  Original  bUls,  praying  the  decree  of  the  Court  toucbii^ 

some  right  claimed  by  the  person  exhibiting  the  bill,  in  opposition  to  rights 

{q)  Ryan  v.  Anderson,  3  Mad.  174. 

(r)  Coir  ▼.  Platel,  King  of  Spain  ▼.  Machado,  Page  v.  Townaend,  Delondn  v. 
uhntpra. 
($)  Makepeace  v.  Hay  thorn,  ubi  8upra»      (a)  Ante^  Chap.  1. 
(b)  Ld.  R.  29. 
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daimed  by  the  penoh  against  whom  the  bill  is  exhibited.  2.  Bills  of  inter- 
pleader; and,  3.  Certiorari  bills,  (p) 

Original  bills  not  praying  relief,  are  of  two  kinds:  1.  BOls  to  perpetuate  the 
testimony  of  witnesses ;  2.  Bills  of  discovery. 

As  original  bills  of  the  first  kind  are  those  most  usually  exhibited^  the  reader's 
aitentton  will  in  the  present  chapter  be  principally  directed  to  them ;  the  other 
descriptions  of  bills  will  be  more  particularly  considered  when  we  come  to  con- 
sider the  practice  of  the  Court  applicable  to  the  particular  suits  of  which  they 
are  the  foundation. 

Bills  which  are  not  original,  or  which  are  merely  in  the  nature  of  original 
bills,  together  with  informations  by  the  Attorney  General,  will  be  separately 
considered  in  a  future  part  of  the  work. 


SECTION  II. 
0/  the  Authority  to  file  a  Bill. 

Thb  first  step  to  be  taken  by  a  party  who  proposes  to  institute  a  suit  in 
Chancery,  is  to  authorize  a  solicitor  practising  in  the  Court  to  commence  and 
condact  it  on  his  behalf.  It  does  not  seem  to  be  necessary  that  such  authority 
should  be  in  writing,  (c)  although  it  would,  perhaps,  be  better  that  solicitors 
before  they  commence  suits  should  be  in  possession  of  some  written  authority 
lor  that  purpose ;  but  in  either  case,  in  order  to  warrant  a  solicitor  in  filing  a 
bill,  the  authority,  be  it  in  writing  or  by  paroU  ought  to  be  special  i  and  it  has 
been  held  that  a  general  authority  to  act  as  solicitor  for  a  party,  will  not  be  suf- 
ficient to  warrant  his  commencing  a  suit  on  his  behalf,  (d)  although,  under  a 
l^eral  authority,  a  solicitor  may  defend  a  suit  for  his  client  {e) 

*'rhe  rule  which  requires  a  solicitor  to  be  specially  authorized  to  p  *A€i±  l 
eommence  a  suit  on  behalf  of  his  client,  applies  as  well  to  cases  1-  ^ 

wbere  the  party  is  to  sue  as  a  co-plaintifi*,  as  to  cases  where  he  is  to  sue  alone  ; 
and  even  to  cases  where  his  name  is  merely  made  use  of  pro  forma.  In  ff^- 
son  ▼•  Wilson^  (/)  I/ord  Eldon  said,  <^I  cannot  agree  that  making  a  person  a 
plaintifiT  is  only  pro  forma ;  and  I  am  disposed  to  go  a  great  way  in  such  cases, 
for  it  is  too  much  for  solicitors  to  take  upon  themselves  to  make  persons  parties 
1o  suits,  without  a  clear  authority  5  there  are  very  great  mischiefs  arising 
from  it." 

If  a  solicitor  files  a  bill  in  the  name  of  his  client,  without  having  a  proper 
anlhority  from  him  for  so  doing,  the  course  for  the  client  to  pursue,  if  he  wishes 
to  get  rid  of  the  suit,  is  to  move  that  the  bill  may  be  dismissed  with  costs,  to 
be  paid  not  by  the  plaintiff,  but  by  the  solicitor  filing  the  bill.  This  motioa 
laay  be  made  by  the  plaintiff  in  person,  or  he  may,  by  warrant  under  his  hand 
aiMl  seal,  disclaim  the  bill  as  being  brought  without  his  order  or  privity,  or 
against  his  order,  though  with  his  privity,  and  empower  some  counsel  to  make 
the  motion ;  (g)  in  which  case,  after  the  motion  is  made,  the  warrant  must  be 
delivered  to  the  registrar,  and  the  Court  will  order  it  to  be  filed.  (A)  If  a  bill 
be  exhibited  in  the  name  of  a  married  woman  against  her  husband,  it  may, 
opon  affidavit  that  she  knew  nothing  of  it,  or  had  not  consented  to  it,  be  dis- 
missed, (t)    A  motion  to  dismiss  a  bill,  as  having  been  filed  without  the  privity 


(b)  U.  R.  29.  (c)  Lord  v.  Kellett,  2  Milne  Sc  K.  1. 

(df)  WUmo  v.  WiboD,  1  Jac  dt  W.  457.  (e)  Wright  v.  Castle,  3  Mer.  12. 

(/)  Vbi  aupra,  (g)  Prac.  Reg.  179. 

ibid.  (0  Ibid.  60. 
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or  consent  of  the  plaintiff,  must  be  accompanied  by  an  affidavit  of  the  plaintiff 
himself,  that  the  bill  had  been  filed  without  any  authority  from  him ;  and  to 
avoid  the  effect  of  such  an  application,  the  solicitor  against  whom  it  is  made 
must  show  distinctly,  upon  affidavit,  that  he  had  a  special  authority  from  the 
party  to  institute  the  suit;  and  it  will  not  be  sufficient  to  assert  generally,  ia 
opposition  to  the  plaintiff's  affidavit,  that  authority  had  been  given.  In  Wrigki 
v.  Castle^  (k)  the  affidavit  of  the  plaintiff  was  met  by  another  on  the  part  of  the 
r  *405  1  ^^^^^^^1  stating,  that  an  action  *had  been  brought  by  the  defend- 
L  -^  ant  against  the  plaintiff,  on  account  of  certain  promissory  notes, 

to  restrain  proceedings  in  which  action  the  bill  had  been  filed,  although  not  by 
the  express  directions  of  the  plaintiff,  yet  in  tlie  course  of  business,  and  by  vir- 
tue of  a  general  authority  under  which  he  acted  as  the  plaintiff's  solicitor;  bat 
Lord  Eldon  did  not  consider  such  authority  sufficient. 

If  the  name  of  a  person  is  made  use  of  in  a  bill  as  co-plaintiff  with  othen 
without  his  consent,  such  person  may  move  that  his  name  may  be  struck  out, 
and  that  the  solicitor  who  tiled  the  bill  may  be  ordered  to  pay  the  costs  $  (I)  soch 
a  motion,  however,  should  be  made  at  the  earliest  possible  opportunity  aner  the 
fact  has  come  to  the  plaintiff's  knowledge ;  and  if  there  has  been  acquieweDoe 
or  lache8f  on  the  part  of  the  plaintiff  making  the  application,  it  will  not  be 

S anted.  In  Dundcui  v.  Dutens^  f  m)  a  motion  was  made  on  the  part  of  Sir  T. 
undas,  one  of  the  co-plaintiffs,  tnat  his  name  might  be  struck  out  from  beh^ 
a  plaintiff,  upon  an  affiaavit  that  he  had  never  given  the  solicitor  any  authoritj 
to  use  his  name  in  the  suit;  but  the  Lord  Chancellor  (Lord  Thuilow)  did  not 
immediately  grant  the  motion,  and  directed  it  to  stand  over  till  the  hearios  of 
the  cause.  Upon  the  hearing,  the  bill  was  dismissed  with  costs,  to  be  paid  to 
the  defendants  by  all  the  plaintiffs ;  but  with  respect  to  the  motion  of  Sir  T. 
Dundas,  it  was  ordered  that  it  should  be  referred  to  the  Master,  to  enquire  what 
costs  and  expenses  the  plaintiff,  Sir  T.  Dundas,  had  been  put  to ;  and  that  the 
plaintiff's  solicitor  should  pay  to  Sir  Thomas  Dundas  what  the  Master  shodd 
find  due  for  his  costs  and  expenses. 

It  is  to  be  observed,  that  in  the  above  case  the  Court  appeared  to  think  that 
there  had  been  considerable  laches  on  the  part  of  Sir  Thomas  Dundas,  and  his 
Lordship  said  that  it  was  scarcely  to  be  imagined  that  the  suit  should  have  been 
80  may  years  in  Court  without  his  knowing  that  his  name  stood  as  the  first 
plaintiff  in  the  cause ;  for  the  bill  had  been  filed  four  or  five  years  before,  and 
Sir  Thomas  Dundas  had  made  no  complaint  until  a  few  days  previously  to  die 
r  *40d  1  ^^™S$  ^^'^  *that,  therefore,  under  the  circumstances,  the  utmost 
L  -I  the  Court  was  called  upon  to  do,  was  to  make  the  solicitor  pay  & 

Thomas  Dundas's  share  of  the  taxed  costs,  (n)  In  Titterton  v.  O^fome^  (o) 
Lord  Northington  appears  to  have  made  a  similar  order,  although  the  plainCifl 
stated  that,  till  then,  he  was  ignorant  of  the  suit,  and  that  his  name  was  inaeiled 
without  his  privity  or  consent,  his  Lordship  being  of  opinion  that  were  he  to 
grant  the  motion  then  (t.  e.  before  the  hearing)  it  would  tend  only  to  derange 
the  cause,  and  impede  the  hearing. 

In  a  recent  case,  (jd^  where  a  co-plaintiff  was  not  apprised  that  his  name  had 
been  made  use  of  without  his  authority  till  after  the  bill  had  been  dismissed 
with  costs,  and  he  was  served  with  a  subpcena  to  pay  them.  Lord  Eldon,  upoo 
motion,  ordered  the  solicitor  to  pay  to  the  defendant  the  costs,  which  weie 
ordered  to  be  paid  by  the  plaintiffs  to  the  defendant ;  and  also  to  pay  to  the 
plaintiff  who  made  the  application  his  costs  of  the  application,  as  between  soii- 

(k)  Supra, 

(/)  Wilson  V.  Wilson,  I,  Jac.  dt  W.  457.     (m)  9  Cox.  285,  1  V«.  J.  196, 8.  C. 

(ft)  2  Cox.  240.  (o)  1  Dick.  851. 

Ip)  Wade  V.  Stanley,  1,  Jac  &  W.  674. 
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citor  and  client.  It  is  to  be  observed  that,  by  the  order  made  upon  that  occa- 
sion, the  solicitor  was  ordered  to  pay  the  whole  costs  to  be  paid  by  all  the 
plaintiffs  to  the  defendants ;  but  he  was  to  be  at  liberty  to  make  any  application 
as  to  those  costs  as  against  the  other  plaintiffs  as  he  should  be  advised,  {q) 


As  connected  with  this  subject,  it  may  be  noticed  here,  that  in  certain  cases 
it  is  necessary,  before  a  suit  is  commenced,  to  obtain  the  sanction  of  the  Court 
to  its  institution.  The  cases  in  which  this  is  most  usually  done,  are  those  in 
which  the  suit  contemplated  is  for  the  benefit  of  an  estate,  which  is  already  the 
subject  of  a  proceeding  in  Court,  and  the  expenses  of  which  are  to  be  paid  out 
of  soch  estate.  Thus,  where  there  is  a  suit  pending  for  the  administration  of 
OBseis^  and  it  becomes  necessary,  in  order  to  get  in  Sie  estate,  that  a  suit  should 
be  instituted  against  a  debtor  to  the  estate ;  in  such  cases  it  is  usual  for  the  per- 
sonal representative,  previously  to  filing  a  bill,  to  apply  in  the  administration  suit 
for  *leave  of  the  Court  to  exhibit  a  Bill  for  that  purpose.  And  so,  p  ^,^^  -. 
where  a  suit  has  been  instituted  for  winding  up  partnership  accounts  ^  ^ 

upon  a  dissolution,  and  a  receiver  has  been  appointed  to  collect  the  outstanding 
enecis,  if  it  is 'necessary  in  order  to  recover  a  debt  due  to  the  partnership,  that 
the  receiver  should  institute  a  suit  for  that  purpose,  application  should  be  made 
lo  the  Courti  on  the  part  of  some  of  the  parties,  that  the  receiver  may  be  at  lib- 
erty to  file  the  necessary  bill  in  the  names  of  the  partners.  It  is  to  be  observed 
that,  in  all  such  cases,  the  Court  will  not  direct  the  institution  of  such  a  suit 
upon  motion,  although  supported  by  affidavits,  without  previously  referring  it  to 
the  Master  to  enquire  whether  it  will  be  for  the  benefit  of  the  parties  at  whose 
joint  expense  it  is  to  be ;  unless  the  other  parlies  interested,  being  of  age,  and 
competent  to  consent,  choose  to  waive  such  reference,  (r) 

In  the  same  manner  where  the  property  of  an  infant  is  the  subject  of  a  suit 
already  depending,  and  it  becomes  necessary  that  another  suit  should  be  insti- 
tuted on  behalf  of  the  infant,  it  is  usual  before  any  steps  are  taken  in  it,  to  pro- 
cure a  reference  to  the  Master  to  enquire  and  state  to  the  Court  whether  such 
ecHitemplated  proceedings  will  be  for  the  benefit  of  the  infant,  (s)  It  is  to  be 
observed,  however,  that  such  reference  can  only  be  made  where  the  property  of 
the  infant  is  already  subject  to  the  control  and  disposition  of  the  Court  in  another 
suit ;  and  that,  in  ordinary  cases,  where  a  person  commences  an  original  pro- 
ceeding on  behalf  of  an  infant  as  a  prochein  amy^  he  is  considered  as  taking 
upon  himself  the  whole  responsibility  of  it;  nor  will  the  Court,  either  before  or 
after  the  commencement  of  the  po^ceeding,  grant  a  reference  to  the  Master  to 
enquire  whether  it  will  be  for  the  infant's  benefit  at  the  instance  of  the  prochein 
amy  himself,  (unless  in  cases  where' there  are  two  or  more  suits  brougnt  by  dif- 
ferent next  friends  for  the  same  object,)  although,  as  we  have  seen,  it  will  some- 
times do  so  at  the  instance  of  other  parties.  (/) 

It  has  been  before  stated,  that  the  committee  of  an  idiot  or  lunatic  ought  pre- 
Tiously  to  instituting  a  suit  on  his  behalf,  to  obtain  the  sanction  of  the  Lord 
Chancellor  to  the  proceeding,  *by  petition  under  the  commission ;  {u)  ^  ,  .^q  -■ 
and  that  in  the  case  of  suits  by  the  assignees  of  bankrupts,  or  insoi-  ^  -^ 

vent  debtors,  it  is  necessary,  previously  to  instituting  the  suit,  to  procure  the 
sanction  of  the  majority  of  the  creditors  in  the  manner  pointed  out  by  the  Bank- 


er) Reg.  Lib.  B.  1619  for  18d5. 
It)  Vide  tmie  97. 
(»}  Ante  117. 


(r)  Massnive  v.  Medex,  3  Y.  4t  B.  167. 
(/)  Ante  95. 
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nipt  Act,  6  Geo.  4,  c  16t  s.  88;  (x)  and  the  Insolvent  Debtor's  Act,  1.  Geo. 
4,  c.  119,  8.  11.  (y) 

It  is  to  be  observed,  that,  with  respect  to  all  the  above  mentioned  cases,  in 
which  it  is  stated  to  be  right,  previously  to  the  institution  of  a  suit,  to  obtain  the 
proper  sanction,  the  omission  to  obtain  such  sanction  is  not  aground  upon  which 
a  defendant  to  the  suit  can  object  to  its  proceeding.  Some  doubt  appears,  as 
we  have  seen,  to  have  existed  upon  this  point  with  reference  to  suits  commenced 
by  the  assignees  of  bankrupts  or  insolvent  debtors ;  but  that  appears  to  have 
been  completely  set  at  rest  by  the  decision  of  Sir  J.  Leach,  in  Piercy  v.  22*06- 
ert8;  (z)  which  has  been  before  referred  to,  (a)  and  by  a  more  recent  decision 
of  the  Vice  Chancellor,  (Sir  L.  Shadwell)  in  Casbome  v.  Barshanu  (&) 


SECTION  m. 
By  whom  Prepared. 

The  solicitor  being  duly  authorized,  the  next  step  in  the  institution  of  a  suit 
is  to  have  the  bill  properly  prepared.  The  duty  of  drawing  the  bill  ought, 
strictly,  to  be  performed  by  the  solicitor,  who  is  allowed  a  fee  for  so  doing ;  (e) 
but  as  the  rules  of  the  Court  require  that  the  draA  should  be  signed  by  counsel, 
who  is  held  to  be  responsible  for  its  contents,  and,  as  much  of  the  subsequent 
success  of  the  suit  may  depend  upon  the  manner  in  which  the  bill  is  framed,  K 
has  been  found  more  convenient  in  practice  that  the  bill  should  be  prepared,  as 
well  as  signed,  by  counsel ;  and,  accordingly,  except  in  particular  cases,  instead 
of  the  draft  of  the  bill  being  prepared  by  the  solicitor,  and  laid  before  counsel 
r  *4Att  1  ^^^  ^^  perusal  and  signature,  *the  instnictions  to  prepare  the  bill  are 
^  ^  generally,  in  the  first  instance,  laid  before  the  counsel,  who  pre- 

pares the  drafl  from  those  instructions,  and  aflerwards  affixes  his  signature  to  it 

The  practice  of  counsel  signing  pleadings  in  Chancery  began,  as  it  is  said, 
in  Sir  Thomas  More's  time,  previously  to  which,  it  seems,  the  practice  was, 
for  the  bill  to  be  examined  by  one  of  the  Masters  in  Chancery,  in  order  that  he 
might  consider  whether  the  matter  contained  therein  was  fitter  to  be  dismissed 
by  original  or  retained  by  subpoena,  {d)  but,  however  the  practice  bepan,  the 
rule  is  now  imperative  that  the  signature  of  counsel  must  be  subscribed,  either 
to  the  draft  or  the  engrossment  of  every  bill  before  it  is  filed ;  {e)  if  it  be  not, 
or  the  hand  be  counterfeit  or  disowned,  the  bill  will  be  dismissed  on  the  defend- 
ant's demurrer.  (/)  Thus,  in  Kirkley  v.  Burton  [g)  a  demurrer  was  pot  in  to 
an  amended  bill,  because  the  name  of  counsel  did  not  appear  to  the  bill  ^  and 
the  Vice  Chancellor  (Sir  J.  Leach^  held  that,  as  the  objection  appeared  upon 
the  record,  the  defendant  might  well  allege,  by  demurrer,  that  he  was  not  bound 
to  answer  the  bill ;  and  he  likened  it  to  the  case  of  a  demurrer,  for  want  of  an 
affidavit,  to  an  interpleader  bill,  or  to  a  bill  to  transfer  a  litigation  from  law  to 
equity,  upon  the  ground  of  a  lost  instrument  The  Vice  Chancellor,  however, 
gave  the  defendant  liberty  to  add,  the  name  of  the  gentleman  who  had  signed 
the  draft,  to  the  record. 


(x)  Ante  SO.  (y)  Ante  84. 

(t)  1  M.  dc  K.  8.  (a)  Ante  83. 

{bS  6  Sim.  317.  (e)  1  Tarner  &  Yen.  p.  3. 

lif)  Treatifle  on  Musters  of  the  Chaonoeris^  1  Rug.  Law  Tracta,  302. 

(e)  Lord  Red.  39.  (/)  Praz.  Men.  3. 

(g)  6  Mad.  878. 
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If  it  appear  to  the  Court,  upon  inspectiou  of  the  record  or  the  office  copy, 
that  the  bill  has  not  been  signed  by  counsel,  the  Court  will,  of  its  own  accora, 
order  it  to  be  taken  off  the  file.  (A) 

•  The  usual  course,  however,  in  such  a  case,  appears  to  be  for  the  defendant 
to  move  that  the  bUl  may  be  taken  off  the  file,  and  that  the  costs  may  be  paid 
by  the  plaintiff.  Upon  such  a  motion  if  any  doubt  arises  as  to  whether  the  bill 
has  been  signed  by  counsel  or  not,  the  Court  will  refer  it  to  the  Master  to 
inquire  into  the  fact;  and  if  he  certifies  that  it  was  not  signed  by  counsel,  the 
bill  will  be  ordered  to  be  taken  *off  the  file  and  suppressed,  and  p  _ .^  1 
the  plaintiff  directed  to  pay  the  defendant  his  costs,  to  be  taxed,  ^      ^  v    j 

Where  it  appeared  that  a  solicitor  had  forged  a  counsePs  name  to  a  pleading, 
he  was  fined  20/L,  and  committed  till  the  fine  was  paid.  The  plaintifir  was  also 
fined  100/.  {k) 

The  signature  of  counsel  is  necessary  to  an  amended  bill  as  well  as  to  an 
original  bilL  (l)  Where,  however,  the  same  counsel  who  signed  the  original 
bill  amends  his  former  drail,  which  has  his  signature,  it  is  not  necessary  that 
he  should  sign  the  draft  again,  as  the  signature  will  be  applied  as  well  to  the 
amendments  as  to  the  former  draft :  nor  is  it  necessary  that  there  should  be  a 
second  signature  to  the  record.  But  if  the  amendments  are  made  by  another 
counsel,  then  it  is  necessary  that  there  should  be  a  second  signature  either  to 
the  draf^  or  to  the  engrossment,  (m) 

The  want  of  the  signature  of  counsel  to  an  amended  bill  is,  as  we  have  seen, 
good  cause  of  demurrer,  (n)  The  defendant  may  also  move  to  have  it  taken 
off  the  file.  Thus,  when  a  plaintiff,  having  obtained  an  order  to  amend,  went 
himself  to  the  Six  Clerks'  Ofiice,  unaccompanied  by  any  solicitor,  and  having 
got  access  to  tlie  engrossment  of  the  bill,  amended  it  by  making  several  inter- 
Bneations,  and  it  appeared  that  the  amendments  were  not  made  from  any  draft 
Signed  by  counsel,  nor  was  the  name  of  counsel  repeated  on  the  engrossment 
as  having  sanctioned  the  amendments ;  the  Vice  Chancellor  ordered  the  amended 
bill  to  be  taken  off  the  file,  and  the  plaintiff  to  pay  the  costs,  (o) 

By  one  of  the  orders  of  the  Court,  usually  called  Lord  Clarendon's  Orders, 
it  18  ordered  *^that  no  counsellor  do  put  his  hand  to  any  bill,  answer  or  other 
pleading,  unless  it  be  drawn  or  at  least  perused  by  himself  in  the  paper  draft, 
before  it  is  engrossed ;  (which  they  shall  do  well,  for  their  own  discharge,  to 
sign  also  after  perusal)  and  counsel  are  to  take  care  that  the  same  be  not  stuffed 
with  repetition  of  deeds,  writings  or  records,  in  h«c  verba;  but  the  effect  and 
snbstance  of  so  much  of  *them  only  as  is  pertinent  and  material  to  p  ^^|  |^  -i 
set  down,  and  that  in  brief  terms,  without  long  and  needless  tra-  ^  -* 

verses  of  points  not  traversable,  tautologies,  multiplication  of  words,  or  other 
impertinenci^,  occasioning  needless  prolixity,  to  the  end  that  the  ancient  brevity 
and  succinctness  in  bills  and  other  pleadings  may  be  restored  and  observed ; 
much  less  may  any  counsel  insert  therein  matter  merely  criminous  or  scandal- 
ous, under  the  penalty  of  good  costs  to  be  laid  on  such  counsel,  to  be  paid  to 
the  party  grieved,  before  such  counsel  can  be  heard  in  Court."  {p\ 

In  a  case  (a)  where  the  plaintiff  had  inserted  in  his  bill  scandalous  matter 
against  one  of  the  defendimts,  it  was  referred  to  the  Master  to  tax  the  costs  of 
such  scandal,  and  the  Master  taxed  such  costs  at  lOO/i,  but  the  Court  and  the 


(h)  French  ▼.  Dear,  5  Ves.  547.  (t)  Dillon  v.  Franei«»  1  Dick.  68. 

Ik)  Wtiitlock  V.  Marriot,  1  Dick.  16.  (/)  Kirkley  ▼.  Burton,  5  Mad.  378. 

(m)  Webster  ▼.  ThrelfaU,  1  8.  &  8.  135.  (n)  Kirkley  ▼.  Burton,  iupra. 

(o)  Pitt  ▼.  Macklcw,  1  8.  dc  8.  186,  n.  (p)  Ord.  in  Ch.  Edit  Beunes,  165. 
Iq)  Emenon  ▼.  Daliiaon,  1  Ch.  R.  194. 
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Judges  declared  that  the  scandal  was  very  greats  yet,  nevertheless,  ordered  thai 
the  costs  should  be  reduced  to  50/.,  to  be  paid  by  the  plaintifTto  the  defendant  $ 
and  also  that  5/1  more  should  he  paid  by  Mr.  TFelcome^  whose  hand  teas  sU 
to  the  Mil. 


SECTION  IV. 
0/  the  Matter  of  a  Bill. 

An  original  bill  in  Chancery  is  in  the  nature  of  a  declaration  at  common 
law,  (r)  or  of  a  libel  and  allegation  in  the  Spiritual  Courts,  (s) 

It  was,  in  its  origin,  nothing  but  a  petition  to  the  King,  which,  after  being 
presented,  was  referred  to  the  Lord  Chancellor,  as  the  keeper  of  his  conscience ; 
and  a  bill  still  continues  to  be  framed  in  the  nature  and  style  of  a  petition^ 
though  it  is  now,  in  the  first  instance,  generally  addressed  to  the  Lord  Chan- 
cellor, Lord  Keeper  or  Lords  Commissioners  for  the  custody  of  the  Greal 
Seal,  {t) 

Where  a  bill  prays  the  decree  of  the  Court,  touching  rights  claimed  by  the 
r  *412  1  person  exhibiting  it  in  opposition  to  rights  ^claimed  by  the  person 
^  ^  against  whom  it  is  exhibited,  it  must  contain  a  statement  showing 

the  rights  of  the  plaintiff  or  person  exhibiting  the  bill,  by  whom  and  in  what 
manner  he  is  injured,  or  in  what  he  wants  the  assistance  of  the  Court;  and  a 
prayer  for  relief  suitable  to  his  case,  and  for  that  purpose  that  the  process  of 
the  Court  may  issue  to  bring  before  it  the  parties  complained  of.  This  state- 
ment and  prayer  fonn  the  substance  and  essence  of  every  bill ;  but»  in  ordinary 
bills,  other  parts  have  been  introduced  in  practice  which,  although  of  a  more 
formal  nature,  are,  nevertheless,  necessary  to  the  constitution  of  a  well-drawn 
bilL  These  parts  will  form  the  subject  of  a  future  section;  but,  before  entering 
into  the  consideration  of  the  form  of  a  bill,  the  reader's  attention  should  first  be 
drawn  to  certain  general  rules  and  principles  by  which  persons  framing  bills 
ought  to  be  guided  in  the  performance  of  their  task. 

In  the  first  place,  it  is  to  be  observed,  that  every  bill  must  show  clearly  that 
the  plaintiff  has  a  right  to  the  thing  demanded,  or  such  an  interest  in  the  sub- 
ject  matter  as  gives  him  a  right  to  institute  a  suit  concerning  it.  (u) 

It  would  be  foreign  to  the  purpose  of  this  work  to  attempt  the  enumeration 
of  the  various  cases  in  which  bills  have  been  dismissed,  because  filed  by  parties 
having  no  interest  in  the  subject  matter  or  no  right  to  institute  proceedings  con- 
cerning it ;  to  do  so,  indeed,  would  necessarily  lead  to  the  consideration  of  the 
general  principles  of  equity,  and  would  be  more  fitting  for  a  treatise  upon  the 
equitable  jurisdiction  of  the  Court  than  for  a  book  upon  its  practice.  All  that 
need  now  be  said  upon  this  subject  is,  that  if  it  is  not  shown  by  the  bill  that 
the  party  suing  has  an  interest  in  the  subject  matter,  and  a  proper  title  to  insti- 
tute a  suit  concerning  it,  the  defendant  may  demur ;  (x)  therefore,  where,  before 
the  removal  of  the  disabilities  affecting  persons  professing  the  Roman  Catholic 
religion,  a  Protestant  next  of  kin,  claimed  a  rent-charge,  settled  upon  a  Papist 
at  her  marriage,  (y)  a  demurrer  was  allowed,  for  the  plaintiff  had  evidendy  no 
r  *d^^  1  i^i?^^  ^^  ^^^  thing  which  he  demanded  by  his  *bill  because,  under 
^  -J  the  laws  then  in  force,  {z)  a  Papist  was  incapable  of  taking  by  pur- 

(r)  3  Bl.  Com.  442.  (f)  Ibid.  Gilb.  For.  Rom.  44. 

(/)  Cowp.  Ch.  PI.  3.  (u)  Lord  Red.  126. 

(x)  Ibid.  (y)  Michaax  v.  Grove,  2  Atk.  210. 
(«)  11&12  W.  3,  c.  4. 
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ehase,  and  the  grant  of  the  rent-chai]ge  was  therefore  utterly  void,  (a)  And  so 
where  a  plaintin  claimed  under  a  will,  and  it  was  apparent,  upon  the  construc- 
tion of  the  instrument,  that  he  had  no  title,  a  demurrer  was  allowed,  (b)  In 
Broumsword  v.  Edwards^  (c)  which  is  the  case  referred  to  in  Lord  Redesdale, 
in  support  of  the  above  proposition.  Lord  Hardwicke  is  reported  to  have  said 
tliat,  i(  upon  arguing  the  demurrer,  the  Court  had  not  been  satisfied,  and  had 
therefore  been  desirous  that  the  matter  should  be  more  fully  debated  at  a  delibe- 
rate hearing,  the  demurrer  would  have  been  over-ruled  without  prejudice  to  the 
deiendant's  insisting  on  the  same  matter  by  way  of  answer;  but,  in  a  note  to 
his  treatise,  ((/)  Lora  Redesdale  observes  that,  **  perhaps  this  declaration  fell 
fTom  the  Court  rather  incautiously ;  as  a  dry  question  upon  the  construction  of 
a  will  may  be  as  deliberately  determined  upon  aigument  of  a  demurrer,  as  upon 
the  hearing  of  a  cause  in  the  ordinary  course,  and  the  difference  in  expense  to 
the  parties  may  be  considerable."  Of  the  truth  of  this  observation  there  can 
be  no  doubt ;  and  it  is  much  to  be  wished  that,  in  cases  of  this  description^ 
where  the  right  of  the  plaintiff  in  the  subject  matter  of  the  suit  depends  upon  a 
simple  point»  such  as  that  of  the  construction  of  a  will,  the  practice  of  demur- 
ring to  the  bill  were  more  frequently  resorted  to,  as  by  such  means  the  great 
expenses  attendant  upon  many  causes,  especially  testamentary  causes,  might 
frequently  be  saved  to  the  parties;  since  it  of\en  occurs  in  practice  that,  owing 
to  the  plaintiff's  case  not  having  been  met  in  the  first  instance  by  a  demurrer, 
and  to  the  rule  of  the  Court  not  to  decide  upon  questions  of  this  nature  till  it  is 
satisfied  that  all  persons  interested  in  the  discussion  have  been  brought  before 
it,  the  parties,  or  at  least  the  testator's  estate,  are  put  to  great  expense  for  the 
purpose  of  submitting  the  matter  properly  to  the  Court ;  when,  ultimately,  if  it 
appears  *that  the  party  filing  the  bill  is  not  right  in  the  construction  p  i^a\a  n 
he  puts  upon  the  instrument,  the  bill  must  be  dismissed ;  which,  if  ^  ^ 

the  plaintiff's  bill  had  been  demurred  to  in  the  first  instance,  would  have  been 
the  lesalt,  without  the  great  additional  increase  of  expense  caused  by  the  other 
proceeding. 

The  rule,  which  requires  a  plaintiff  to  show  by  his  bill  an  interest  in  the 
subject  matter  of  the  suit,  applies  not  to  one  plaintiff  only,  but  to  all  the  plain- 
tifla  ;  and  if  several  persons  join  in  filing  a  b^l,  and  it  appears  that  one  of  them 
has  no  interest,  the  bill  will  be  open  to  demurrer,  though  it  appear  that  all  the 
other  plaintiffs  have  an  interest  in  the  matter,  and  a  right  to  institute  a  suit  con- 
eeming  it  (e) 

The  plaintiffs  in  a  suit  must  not  only  show  an  interest  in  the  subject  matter, 
bat  it  most  be  an  actual  existing  interest  $  a  mere  possibility,  or  even  proba- 
bility, of  a  future  title  will  not  be  sufficient  to  sustain  a  bill;  (f)  therefore,  where 
a  plaintiff  claiming  as  a  devisee  in  the  will  of  a  person  who  was  living,  but  a 
IvDaCic,  brought  a  bill  to  perpetuate  the  testimony  of  witnesses  to  the  will, 
against  the  presumptive  heir-at-law,  [g)  and  were  persons  who  would  have  been 
entitled  to  the  personal  estate  of  a  lunatic,  if  he  had  been  then  dead  intestate, 
as  his  next  of  kin,  supposing  him  legitimate,  brought  a  bill  In  the  lifetime  of  the 


(41)  Lord  Rfld.  125. 

(b)  Beech  v.  CruU,  Prec.  Oh.  688,  2  Bfo.  P.  G.  468,  8.  C. 

(c)  %  Yes.  243,  248.  {d)  Loid  R«i.  125,  n.  (o). 

^}  The  Major  and  Aldermen  of  Colchester,  ▼.  ,  1  P.  Wins.  696 ;  Throtighton 

Gctley,  I  Dick.  382;  Cuffv.  Plate!!,  4  Ross.  242;  Maliepeace  ▼.  Haythorne,  ib.  244 ; 

of  Spain  ▼.  Machailo,  ib.  226 ;  Delondre  v.  Shaw,  2  Sim.  237 ;  Page  v.  Townaend, 
SaoB.  395.     Vide  ante. 
(/")  Lod  Red.  127. 
C^)  8«^^iU  ▼•  Ajlewortb,  1  Vera.  105;  Ex.  ct.  ab.  234,  PI.  3,  vide  etiam^  2  Prax. 

50(^  wlieiv  then  is  a  form  of  a  demtiner. 
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lunatic  to  perpetaate  the  testimony  of  witnesses  to  his  legitimacy,  agauDst  the 
Attorney  General,  as  supporting  the  rights  of  the  Crown,  (A)  demurrers  were 
allowed.  For  the  parties  in  these  cases  had  no  interest  which  could  be  the 
subject  of  a  suit ;  they  sustained  no  character  under  which  they  could  after- 
Iranjs  sue,  and  therefore  the  depositions,  if  taken,  would  have  been  wholly 
nugatory.  Upon  the  same  principle  it  has  been  held  that  a  bill  cannot  be  sus- 
r  *415  1  ^^^^^  ^y  ^  purchaser  from  a  contingent  remainder-man  of  *hiB 
*-  -J  interest  in  the  property,  against  a  tenant  for  life,  for  inspection  of 

title  deeds,  &c.,  although  a  bill  would  lie  for  that  purpose  by  a  person  entided 
to  a  vested  remainder,  (i) 

A  bill  filed  by  a  person  who  filled  the  character  of  tenant  in  tail  in  remainder 
and  his  children,  to  perpetuate  testimony  to  the  marriage  of  the  tenant  in  tail,  coold 
not  be  supported,  because  the  father,  being  confessedly  tenant  in  tail  in  remain- 
der, could  have  no  interest  whatever  in  proving  the  fact  of  his  own  marri^ 
the  remainder  in  tail  being  vested  in  him,  and  the  other  plaintiffs  (the  childm) 
were  neither  tenants  in  tail  nor  remainder-men  in  tail,  but  the  issue  of  a  person 
who  was  de  facto  and  de  jure  tenant  in  remainder  in  tail,  leaving  the  whole 
interest  in  him,  and  consequently  the  children  had  no  interest  in  them,  in  respect 
of  which  they  could  maintain  their  bill  (k)  Upon  the  same  principle,  where 
the  dignity  of  Earl  was  entailed  upon  an  individual  who  died,  leaving  two  sons, 
the  eldest  of  whom  inherited  the  dignity,  upon  a  bill  filed  by  his  eldest  son,  in 
his  lifetime,  against  the  second  son  of  the  first  Earl  and  the  Attorney  General, 
to  perpetuate  testimony  as  to  his  father's  marriage,  a  demurrer  was  allowed,  (t) 

"Where,  however,  a  party  has  an  interest,  ^Mt  is  perfectly  immaterial  hoir 
minute  such  interest  may  be,  or  how  distant  the  possibility  of  the  possession  of 
that  minute  interest,  if  it  is  a  present  interest.  A  present  interest,  the  enjoy- 
ment of  which  may  depend  upon  the  most  remote  and  improbable  contingency, 
is,  nevertheless,  a  present  estate ;  and  as  in  the  case  upon  Lord  Berkeley's 
will,  (m)  though  the  interest  may,  with  reference  to  the  chance,  be  woi^i 
nothing,  yet  it  is  in  contemplation  of  law  an  estate  and  interest,  upon  which  a 
bill  may  be  supported."  (n) 

But  although  a  plaintiff  may  have  a  present  estate  or  interest,  yet  if  Ids 
interest  is  such  that  it  may  be  barred  or  defeated  by  the  act  of  the  defendant,  he 
r  *4ia  1  cannot  support  a  bill,  as  in  the  case  put  by  Lord  Eldon  in  Lord 
I-  -^  Durseley  v,  *Fitzharding€^  (p)  of  a  remainder-man  filing  a  bill 

to  perpetuate  testimony  against  a  tenant  in  taiL  To  such  a  bill  it  seems  the 
tenant  in  tail  might  demur,  upon  the  ground  that  he  may  at  any  time  suffer  a 
recovery,  which  would  destroy  the  remainder,  and  deprive  the  plaintiff  of  his 
interest 

A  plaintiff  must  not  only  show  in  his  bill  an  interest  in  the  subject  matter 
of  the  suit,  but  he  must  also  make.it  appear  that  he  has  a  proper  title  to  insti- 
tute a  suit  concerning  it |  (p)  for  it  very  often  happens  that  a  person  maj  bate 
an  interest  in  the  subject  matter,  and  yet,  for  want  of  compliance  with  some  requi- 
site forms,  he  may  not  be  entitled  to  institute  a  suit  relating  to  it.  Thus,  for 
instance,  the  executor  of  a  deceased  person  has  an  interest  in  all  the  personal 
property  of  his  testator  ^  but,  till  he  has  proved  the  will,  he  has  no  right  to 
assert  his  right  in  a  court  of  justice.     If,  therefore,  a  man  files  a  bill  as  exe- 

(h)  Smith  V.  Attorney  General,  Loid  Red.  127,  1  Vem.  105;  Ed.  Raithby, 
6  Yea.  256. 
(t)  Noel  V.  Ward.  1  Mad.  323.  (k)  AUan  ▼.  AUan,  15  Yes.  130. 

(/)  Earl  of  Belfast  ▼.  Chichester,  2  J.  &  W.  439. 
(m)  Lord  Duraley  v.  Fitihaidinge^  6  Yes.  251. 

[n)  Per  Lord  Eldon,  in  Allan  v.  Allan,  15  Yes.  136.  » 

[o)  6  Yes.  262.  ip)  Loid  Red.  126. 


i: 


OF  THX  XATTBR  OF  A  BILL.  247 

cntor,  and  does  not  state  in  it  that  he  has  proved  the  will  in  the  proper  cou^t, 
the  bill  will  be  liable  to  demurrer,  {q)  It  is  sufficient,  however,  to  allege  in  the 
bill  that  the  plaintiff  has  proved  the  will  in  the  proper  Court,  without  mentioning 
the  Court  in  which  it  was  proved,  (r)  It  is  said  *^  that  Lord  Keeper  North, 
when  first  he  came  into  the  Court  of  Chancery,  was  of  opinion  that  a  plaintiff 
administrator  ought  to  show  by  his  bill  where  he  had  taken  out  administration, 
to  the  intent  that  the  defendant  might  be  informed  in  what  Court  to  look  for  it, 
as  it  might  be  void,  if  taken  out  under  a  wrong  jurisdiction ;  but  that,  of  late, 
the  general  allegation  of  having  taken  out  administration  has  been  held  good, 
and  was  so  determined  by  Lord  King,  in  the  case  of  Stone  r.  Baker,  («) 

With  reference  to  this  point,  it  is  to  be  observed  that  if  a  plaintiff  takes  upon 
himself  to  state  upon  his  bill  the  Court  in  which  he  has  proved  the  will,  or 
taken  out  administration,  and  it  appears  to  have  been  an  improper  or  insufficient 
Court,  he  will  not  show  a  complete  title  to  sue,  and  a  demurrer  will  hold,  {t) 
Thus,  where  the  plaintiffs  sued  upon  administrations  obtained  in  p  4^417  -i 
*the  Spiritnal  Court  at  Paris,  a  demurrer  was  allowed  by  Lord  ^  ^ 

Hardwicke,  because  the  Court  here  can  take  no  notice  of  what  is  done  in  the 
Spiiitaal  Courts  beyond  sea.  (u)  And  so,  in  a  suit  by  an  executor,  where  a 
testator  has  bona  notabilia  in  divers  dioceses,  and  the  bill  shows  that  the  will 
has  been  proved  in  one  of  those  dioceses,  the  plaintiff's  title  will  not  be  com- 
plete, because  the  proof  ought  to  have  been  m  the  Archbishop's  Court  (x) 
From  a  recent  case,  as  it  stands  reported,  it  appears  that  the  late  Master  of  the 
Rolls  (Sir  J.  Leach)  was  of  opinion  that  the  probate  of  a  will  in  a  subordinate 
jurisdiction,  even  where  there  were  no  bona  notabilia^  would  not  be  sufficient 
to  entitle  the  executor  of  a  deceased  creditor  to  a  decree  for  an  account  of  his 
debtor's  estate;  and  that  the  executor  must,  before  the  decree  is  pronounced, 
be  armed  with  a  prerogative  probate,  {y)  In  that  case,  however,  his  Honor 
appears  to  have  proceeded  on  a  mistaken  view  of  the  rule,  that  the  Accountant 
General  cannot  pay  money  out  of  Court  without  a  prerogative  probate,  {z) 
That  mle  is  applicable  only  to  cases  where  there  is  money  already  in  Court, 
and  the  party  entitled  to  that  money  dies  before  he  receives  it ;  in  such  cases, 
the  Court  requires  a  prorogative  probate,  and  will  not  direct  the  money  to  be 
paid  out  on  a  diocesan  probate,  because  the  fund  itself  being  in  Court  at  the 
same  time  that  the  death  of  the  party  took  place  in  a  country  diocese  shows 
diat  there  are  bona  notabilia  in  divers  dioceses,  and,  consequently,  that  a  prero- 
fative  is  the  competent  probate ;  (a)  but  where  a  party,  entitled  to  relief  as  the 
executor  or  administrator  of  a  person  who  died  in  a  particular  diocese  without 
leaving  bona  notabilia  in  different  dioceses,  claims  under  a  probate  or  adminis- 
tration granted  in  the  particular  diocese,  and  in  the  course  ot  the  cause  the  fund 
in  qaestion  is  brought  into  Court»  it  would  be  exUremely  unreason-  p  4»^|q  -1 
able  to  require  that,  in  order  to  entitle  *himself  to  get  the  money  >-  -^ 

out  of  CourU  he  should  take  out  a  fresh  probate  or  letters  of  administration  in 
die  Prerogative  Court  (6)     Payment  into  Court  is  a  precautionary  measure, 


(7}  Humphreyi  ▼.  Ingledon,  1  P.  Whm.  762. 

(r)  Ibid.  (f)  13  Dec  1732,  ibid.  n. 

(/)  Lord  Rfld.  126.  (u)  Tourton  ▼.  Flower,  8  P.  Wme.  369. 

(x)  Comber'i  Can,  1  P.  Wms.  767.  (y)  Young  ▼.  Elwortby,  1  M.  dc  K.  215. 

(r)  Cbellnor  V.  Murball,  6  Vee.  118;  Newman  ▼.  H^gson,  7  Yes.  409;  Thomas  v. 
Dftviei,  12  Vea.  417. 

(a)  Per  Sir  J.  Nicholl,  in  dearth  ▼.  Bisbop  of  London,  1  Hag.  625,  636. 

(6)  It  aeema,  from  the  above  case  of  Scarth  t.  the  Bishop  of  London,  that,  when  money 
ii  in  the  public  fnnds,  and  the  party  dies  out  of  England,  the  Archbishop  of  Ganterbaiy  and 
Biflhop  of  London  have  a  concurrent  jurisdiction  to  grant  probate ;  and  that,  although  when 
m  ptfty  dies  within  a  diocesan  jurisdiction,  without  bona  notabiUa,  the  Prerogative  Court 
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and  does  not  affect  the  rights  and  interests  of  any  of  the  parties  litigating;  there- 
fore, if  a  plaintiff,  at  the  time  he  files  his  bill,  has  a  proper  title  to  maintain  the 
suit,  the  mere  fact  of  the  money  being  brought  into  Court  for  its  better  seenrity, 
ought  not  to  alter  tiisX  title  and  render  it  necessary  for  him  to  seek  a  new  one;  (c) 
This  view  of  the  case  was  adopted  by  Lord  Cottenham,  upon  a  motion  made 
before  him  for  the  discharge  of  a  prisoner  in  custody  for  a  contempt,  in  not 
obeying  a  decree  by  which  he  was  ordered  to  pay  money  into  Court  One  of 
the  grounds  of  the  application  for  his  discharge  was  that,  on  the  death  of  one 
of  the  plaintiffs,  the  proceedings  had  been  improperly  revived  at  the  instance  of 
a  plaintiff  who  had  taken  out  administration  in  the  province  of  York,  and  hii 
Lordship  expressed  his  opinion  to  be  that  when  there  are  no  bona  notabiUa  at 
the  death  of  a  testator  or  intestate,  probate  or  administration  by  the  Provincial 
Court  is  sufficient  to  entitle  a  plaintiff  to  maintain  his  suit,  (d) 

The  same  opinion  had  been  expressed,  a  few  days  before,  by  Lord  Langdale, 
M.  IL,  upon  the  hearing  of  a  demurrer  to  another  bill  of  revivor  in  the  same 
suit.  The  original  bill  had  been  filed,  for  the  purpose  of  redeeming  a  mortgy 
of  an  estate  in  Yorkshire,  by  parties  claiming  under  a  devise  by  the  mortgagor, 
by  which  it  had  been  directed  to  be  converted  into  personal  estate  for  paymesl 
r  *4t9  1  of  (Ichts.  It  ^appeared,  in  the  course  of  the  proceedings,  that  the 
^  -'  defendants  were  mortgagees  in  possession,  over-paid,  and  that  a 

considerable  sum  was  due  from  them  for  rents  and  profits  received  after  the 
mortgage  had  been  paid  off,  which,  by  the  decree  on  further  directions,  they 
had  been  ordered  to  pay  into  Court.  Upon  the  death  of  one  of  the  plaintift 
to  the  suit,  a  bill  of  revivor  was  filed  by  the  surviving  plaintiffs  and  by  the 
administrator  of  the  deceased  plaintiff,  claiming  under  a  probate  from  the  Pre- 
rogative Court  of  York,  to  which  bill  a  demurrer  was  filed,  one  of  the  groandi 
of  demurrer  being  that  there  ought  to  have  been  an  administration  either  from 
the  Prerogative  Court  of  Canterbury  or  from  the  Diocesan  Court  of  London, 
and  the  above  case  of  Young  v.  Elworthy  was  cited  in  support  of  the  demur- 
rer $  but  the  Master  of  the  Kolls  expressed  himself  to  be  of  opinion  that,  at  all 
events,  for  the  purpose  of  filing  the  bill  of  revivor,  (there  being  then  no  money 
in  Court,)  the  York  administration  was  sufficient,  and  over-ruled  the  demurrer.(e) 

With  reference  to  the  above  point,  it  is  to  be  observed  that,  in  order  to  com- 
plete the  title  of  a  plaintiff  as  a  derivative  executor,  it  is  not  necessary  that  the 
will  of  the  original  testator  and  that  of  his  executor  should  be  proved  in  the 
same  Court;  (/)  and  where  the  will  of  the  original  testator  had  been  proved  ia 
the  Prerogative  Court  by  two  of  his  executors,  both  of  whom  died,  and  the 
executors  of  the  survivor,  upon  the  death  of  their  testator,  as  he  had  not  bona 
noiabilioj  proved  the  will  in  the  Consistory  Court  of  Llandaff,  Sir  John  Leadu 
M.  R.,  upon  a  question  being  raised  whether  the  representation  to  the  original 
testator  was  complete,  directed  that  the  case  should  stand  over,  in  order  that 
the  opinion  of  a  civilian  might  be  taken,  and  that  inquiry  might  be  made  as  to 
the  practice  and  doctrine  of  the  Ecclesiastical  Courts  on  the  subject     A 


will  not  UBually  grant  probate ;  yet,  in  order  to  aid  the  endi  of  jaetioe,  it  will,  if 
grant  an  addiiioncd  probate,  limited  to  the  recovery  of  the  property  sought  Vide  Yockny 
V.  Fojater,  1  Hag.  631,  n. ;  and  Sir  John  Nichoira  obeervationa  upon  the  same  case,  Bk 
page  636. 

(c)  Upon  the  above  case  of  Young  v.  Elworthy  being  cited  before  Lord  Brougham,  Cb. 
Mr.  Colville,  the  Registrar,  atated  that  the  late  Master  of  the  Roils  had  subeequenilj  changsd 
his  opinion  upon  the  point,  and  directed  the  decree  to  be  drawn  up ;  and  this  wtatrment  was 
acted  upon  by  bis  Lordship^  who  observed  that  the  distinction  was  obvious ;  MSB.  10  ^o^. 
1834. 

(<0  Wilson  V.  Metcalfe,  11  March,  1836,  M88. 

[eS  Metcalfe  v.  Metcalfe,  1  Keen,  74. 

}  Wankford  v.  Wankford,  1  Balk.  299-309. 
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was  accordingly  submitted  to  Dr.  Lushington,  who  expressed  his  opinion  to  be 
that  the  executors  of  the  surviving  executor  had  not  clothed  themselves  with 
the  legal  character  of  personal  representatives  *of  the  original  tes-  p  *aoa  -i 
tator,  admitting  however  that  there  was  no  express  authority  upon  ^  ^ 

the  question.  The  Master  of  the  Rolls,  nevertheless*  was  inclined  to  think 
that  the  chain  of  representation  was  complete ;  and,  on  a  subsequent  day,  his 
Honor  decreed  accordingly,  (g) 

If  an  executor,  before  probate,  file  a  bill,  alleging  that  he  has  proved  the  will 
in  a  proper  Ecclesiastical  Courts  such  allegation  will  obviate  a  demurrer ;  (h) 
he  must,  however,  prove  the  will  before  the  hearing  of  the  cause,  and  then  the 
probate  will  be  sufficient  to  support  the  bill,  although  it  bear  date  subsequently 
to  the  filing  of  it.  (t)  In  this  respect.  Courts  of  Equity  differ  from  Courts  of 
Law;  for  at  law  an  executor  cannot  maintain  actions  before  probate,  unless 
such  as  are  founded  on  actual  possession  i  because  in  actions  where  he  sues  in 
his  representative  character,  he  is  bound,  when  he  declares,  to  mBkeprofert  of 
the  letters  testamentary  ;  otherwise  the  defendant  may  demur,  (k)  The  same 
distinction  also  prevails  between  the  practice  of  Courts  of  Law  and  Courts  of 
Equity  with  respect  to  administrators  ;  for  in  equity  a  plaintiff  may  file  a  bill 
as  administrator  before  he  has  taken  out  letters  of  administration,  and  it  will  be 
sufficient  to  have  them  at  the  hearing,  (/)  which  is  not  the  case  at  law. 

It  is  to  be  observed  that,  although  aa  executor  or  administrator  may,  before 

S probate  or  administration  granted,  file  a  bill  relating  to  the  property  of  the 
efseased,  and  such  bill  will  not  on  that  account  be  the  subject  of  demurrer,  pro- 
vided the  granting  of  probate  or  of  letters  of  administration,  by  the  proper 
Ecclesiastical  Court,  be  alleged  in  the  bill,  yet  a  defendant  may  take  advantage 
of  the  fact  not  being  as  stated  in  the  bill,  by  plea ;  thus,  in  Simons  v.  JK^- 
inim,  (f»)  where  letters  of  administration  had  been  granted  to  the  defendant 
nnder  the  idea  that  the  deceased  had  died  intestate,  whereas,  in  fact,  he  had 
made  a  will  and  appointed  the  plaintiff  his  executor,  who  before  probate,  filed  a 
bflU  for  the  purpose  of  ^recovering  part  of  the  assets  of  the  testator  p  4^401  l 
firom  the  defendant,  alleging  that  probate  of  the  will  had  been  ^  J 

granted  to  him,  to  which  bill  the  defendant  put  in  a  plea  stating  that  such  was 
not  fact;  the  Vice  Chancellor  (Sir  A.  Hart^  allowed  the  plea.  At  law,  how- 
ever, it  seems  that  a  defendant  cannot  plead,  to  an  action  brought  by  an  execu- 
tor, that  the  plaintifiT  has  not  proved  the  will,  though  he  may  demur  if  the 
pbdotifiT  does  not,  in  his  declaration,  show  the  probate,  (n)  The  reason  of  this 
is  that  the  right  of  the  executor  is  derived  from  the  will  and  not  from  the  pro- 
bate, which  only  completes  the  incipient  title.  With  respect  to  an  administra- 
tor, however,  it  is  different ;  for  the  administrator  receives  his  right  entirely 
firom  the  administration.  (0) 

But  although  an  executor  filing  a  bill  before  probate,  must,  as  we  have  seen, 
allege  in  it  tlut  he  has  proved  the  will  in  the  proper  Ecclesiastical  Court,  it  is 
not  necessary  that  in  a  bill  against  an  executor  such  a  statement  should  be 
made;  for  if  executors  elect  to  act  they  are  liable  to  be  sued  before  probate,  and 
cannot  afterwards  renounce,  (p)  It  also  seems  that  if  a  party  entitled  by  law 
io  take  out  administration  to  a  deceased  person,  does  not  do  so,  but  acts  as  if  he 

(r)  Fowler  v.  Richards,  5  Row.  89. 

(a)  HomphrejB  ▼.  Ingledon»  1  P.  Wmi.  762. 

(t)  Hofflphreji  t.  HumphreyB,  3  P.  Wms.  349. 

(k)  Comber's  Case,  I  P.  Wms.  768. 

(/)  Pell  ▼.  Lotwidge,  Barnard,  320;  Humphreys  v.  Hampbregrs,  3  P.  Wms.  860. 

Im)  2  Bin.  241.  (n)  Comber's  Case,  1  P.  Wms.  768. 

(o)  Ibid. 

(p)  Blowitt  V.  Bkwitt,  1  Yoooge,  648. 
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were  administrator,  and  receives  and  disposes  of  the  property,  he  wOI  be  liabk 
to  account  as  administrator,  and  it  will  not  be  necessary  to  have  any  other  party 
before  the  Court  Thus,  in  CleUmd  v.  CUland^  {q)  an  objection  for  want  of 
parties,  on  the  ground  that  an  administrator  was  not  before  the  Court,  was  over- 
raled,  because  the  widow  of  the  deceased,  who  was  the  person  by  law  entitled 
to  the  administiation,  and  who  had  possessed  herself  of  her  husband's  perBoml 
estate  and  disposed  of  it,  was  a  party,  though  she  denied  by  her  answer  that 
she  had  taken  out  administration,  which,  by  the  bill,  she  was  alleged  to  have 
done. 

Where  it  appears  that,  in  order  to  complete  the  plaintiff's  title  to  the  subject 
of  the  suit  or  to  the  relief  he  seeks,  some  preliminary  act  is  necessary  to  be 
done,  the  performance  of  such  preliminair  act  ought  to  be  averred  upon  the 
r  *422  1  ^^^^  ^^^  *^^^  vaere  aJlegation  that  the  tiUe  is  complete,  without  such 
L  ^  averment  will  not  be  sufficient;  thus  where  a  plaintiff  claimed  as  a 

shareholder  by  purchase^  of  certain  shares  in  a  joint-stock  company  or  aasoda- 
tion,  alleging  in  his  bill  that  he  had  purchased  such  shares  for  a  valuable  cos- 
eideration,  and  had  ever  since  held  the  same;  but  it  appeared  in  another  part  of 
the  bill,  that,  by  the  rules  of  the  company  or  association,  no  transfer  of  shares 
could  be  valid  in  law  or  equity  unless  the  purchaser  was  approved  by  a  boaid 
of  directors,  and  signed  an  instrument  binding  him  to  observe  the  regulationsi 
the  Loni  Chancellor  (Lord  Brougham^  allowed  a  demurrer,  on  the  ground  that 
the  perlbrmance  of  the  rule  above  pomted  out  was  a  condition  precedent,  and 
ought  to  have  been  averred  upon  the  bill,  and  that  the  allegation  of  the  plaintiff 
having  purchased  the  shares  and  being  a  shareholder,  although  admitted  by  die 
demurrer,  was  not  sufficient  to  cure  the  defect,  (r) 

The  question,  whether  the  assignees  of  a  bankrupt  or  of  an  insolvent  debtor 
can  file  a  bill,  without  previously  procuring  the  consent  of  the  creditors,  and 
averring  that  such  consent  had  been  obtained,  has  already  been  discussed  at 
much  length.  All  that  need  here  be  said  upon  that  subject  is,  that  it  appears 
now  to  be  settled  that  such  an  averment  is  not  necessary.  [») 

In  pleadings  at  Common  Law,  it  is  held  that,  in  stating  a  derivative  tide,  a 
party  claiming  by  inheritance,  must  show  liow  he  is  heir,  viz :  as  son  or  other- 
wise ;  and,  if  he  claims  by  mediate  and  not  immediate  descent,  he  must  show 
the  pedigree  5  (/)  for  example,  if  he  claims  as  nephew,  he  must  show  how  he 
is  nephew.  It  appears  to  be  right,  upon  every  principle,  that  the  same  rale 
should  be  observed  in  bills  in  equity  i  and,  in  Lord  Digby  v.  Meec/u,  (ti)  the 
Court  of  Exchequer  appears  to  have  acted  upon  this  impression.  In  thatcasei 
the  object  of  the  bill  was  to  establish  the  plaintiff's  right  to  a  manor,  and  to 
certain  fines  and  fees,  formerly  granted,  to  the  lord  of  it,  by  the  King.     The 

r  *423  1  ^^^^^'  ^  ^^^  ^^^^  ^^  ^^®  ^^^^  ^^^*  *^^'^  King  James  I.  granted  the 
L  J  premises  to  Sir  John  Digby,  afterwards  Earl  of  Bristol ;  from  him 

they  descended  to  Geoige  ;  from  him  to  John,  Earl  of  Bristol ;  and^  an  hit 
deaths  vested  in  the  now  plaintiffs  and  it  was  objected  at  the  hearing  that  there 
was  not  a  sufficient  title  set  forth,  it  not  appearing  how  the  premises  vested  in 
the  plaintiff,  whether  by  descent,  settlement,  or  otherwise;  and  the  whole 
Court  agreed  that  the  bill  ought,  for  this  reason,  to  be  dismissed,  the  bill  being 
to  establish  a  right,  as  well  as  for  an  account :  upon  this  ground  the  cause  stood 
over,  but  with  liberty  for  the  plaintiff  to  amend  his  bill.  The  decision  of  Loid 
Thurlow  in  Delome  v.  HoUingeworth  {x)  appears,  however,  to  throw  some 


{q)  Free.  Ch.  64.  (r)  Walbam  ▼.  Ingilby,  1  M.  &  K«  61. 

«)   Vtde  ante,  p.  80,  uid  Gaabome  v.  Partham,  6  Sim.  181. 

i)  Steph.  on  Pleading^  340.  (u)  Bonb.  196. 

(x)  1  Cox,  4S1. 
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doubt  as  to  the  necessity  of  setting  out  in  a  bill  the  manner  in  which  the  plain- 
tiff makes  out  his  descent  In  that  case  the  plaintiff  who  claimed  to  be  entitled 
to  certain  premises  as  heir  at  law  of  an  ancestor,  and  prayed  a  discovery  of  the 
defendant's  title,  and  an  account,  ^z;c.,  did  not  by  the  bill  set  out  her  pedigree 
folly,  but  stated  that  one  person  through  whom  she  made  title  had  three  sons, 
and  that  she  claimed,  under  the  second  son,  without  alleging  that  the  first  son 
died  without  issue ;  to  this  bill  the  defendant  demurred,  *^  because  the  plaintiff 
had  not  sufficiently  stated  the  pedigree  by  whieh  she  made  tide,'*  and  the 
demurrer  was  over-ruled.  In  pronouncing  his  judgment,  liOrd  Thurlow  said, 
**If  this  demurrer  were  to  be  allowed,  it  would  only  drive  the  plaintiff  to  sup- 
ply the  pedigree  in  another  bill,  and  thus  I  do  not  see  the  propriety  of  trying 
the  main  question,  and  cutting  short  the  cause  in  this  stage  of  it,  unless  a  specid 
case  bad  been  made  out,  by  which  it  appeared  that  some  great  length  of  pro- 
ceedings, or  some  great  expense,  would  be  saved  by  it.  The  whole  question 
iff,  whether  the  allegation  in  the  bill,  of  the  plaintiff  being  heir,  is  not  sufficient 
lo  entitle  her  to  go  on  in  the  suit ;  and,  in  general,  I  see  no  reason  why  it  should 
not"  (y)  It  is,  however,  to  be  observed,  that  the  plaintiff  had  in  fact  partly 
elated  her  pedigree;  and  that  the  defect  arose  from  the  circumstance  of  her 
omitting  to  state  the  death  of  a  psrty  without  issue,  whose  death,  under  such 
ebcumstances,  was  necessary  to  entitle  the  *per8on,  under  "whom  |.  4^.04  -1 
the  plaintiff  daimed;  but  that  the  defect  was  supplied  by  the  aver-  ^  -I 

BMnt  that  she  claimed  under  that  person,  which  she  could  not  have  done,  if  the 
other  had  not  died  without  issue ;  so  that,  in  fact,  there  was  an  averment, 
aofficient  in  substance,  on  the  face  of  the  bill,  to  obviate  a  demurrer  on  the 
ground  taken,  namely,  that  the  pedigree  was  not  sufficiently  set  out. 

Where  tliere  is  a  privity  existing  between  the  plaintiff  and  defendant,  inde- 

Eendcntly  of  the  plaintiff's  title,  which  gives  the  plaintiff  a  right  to  maintain 
is  suit,  then  it  is  not  necessary  to  state  the  plaintiff's  title  fully  in  the  bill; 
thus  where  a  plaintiff's  claim  against  the  defendant  arises  under  a  deed  or  other 
ioetrumenU  executed  by  the  defendant  himself,  or  by  those  under  whom  he 
dsims,  which  recites,  or  is  necessarily  founded  upon,  the  existence*  in  the 
plaintiff,  of  the  right  which  he  asserts,  it  is  sufiicient  to  allege  the  execution  of 
the  deed  by  the  parties.  Thus  in  the  case  of  a  bill,  by  a  mortgagor  in  fee, 
afainst  a  mortoagee,  to  redeem  the  mortgage,  it  is  sufficient  merely  to  state  the 
Hiortg8ge-dee<^  without  alleging  that  the  mortgagor  was  seized  in  fee,  &c., 
because  the  defendant  having  executed  the  deed  which  proceeds  upon  that  sup- 
position, amounts  in  effect  to  an  acknowledgment  of  that  fact,  which  he  cannot 
afterwaids  be  admitted  to  dispute ;  and  so  if  the  mortgagor  has  only  a  derivative 
title,  it  is  not  necessary  to  show  the  commencement  of  such  derivative  title,  or 
its  continuance,  because  the  right  of  the  plaintiff  to  redeem,  as  against  the 
defendant,  does  not  depend  upon  the  title  under  which  he  claims,  but  upon  the 
pcDviso  for  redemption  in  the  mortgage-deed.  Upon  the  same  principle,  where 
a  defendant  holds  under  a  lease  from  the  plaintiff,  the  plaintiff  need  not  set  out 
his  title  to  the  reversion,  the  fact  of  the  defendant  havmg  accepted  a  lease  from 
the  plaintiff  being  sufficient  to  preclude  his  disputing  the  title  under  which  he 
holds,  (z)  In  like  manner,  where  a  man  employs  another  as  his  bailiff  or  agent, 
lo  receive  his  rents  or  tithes,  the  right  to  call  upon  the  bailiff  or  agent  for  an 
account  does  not  depend  upon  the  title  *of  the  employer  to  the  p  41^05  i 
rents  or  tithes,  but  to  the  privity  existing  between  him  and  his  bailiff  ^  -^ 

or  agent;  the  employer  may  therefore  maintain  a  bill  for  an  account,  without 
ahowing  any  tide  to  the  rents  or  tithes  in  question. 

(y)  IWd- 

(z)  If  the  plaintiff  ebumt  as  heir,  or  under  a  derivmtive  title  from  the  moftgagor  or  I 

m  in  other  eaaet.  show  how  he  makes  oat  his  title. 
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Where,  however,  the  plaintiff's  right  does  not  depend  upon  any  particalar 
privity  hetween  him  and  the  defendant  existing  independently  of  his  general 
title  to  the  thing  claimed,  there  it  will  be  necessary  to  show  his  title  in  the  bilL 
Thus,  where  a  bill  is  filed  by  the  lessee  of  a  lay  impropriator  against  an  oecn- 
pier,  for  an  account  of  tithes,  there  the  right  of  the  plaintiff  to  the  account 
depends  solely  upon  his  title;  he  most,  therefore,  deduce  his  title  regnlarly, 
and  show  not  only  the  existence  of  the  lease,  but  that  the  person  from  whom 
it  is  derived  had  the  fee.  (a) 

The  same  precision  in  showing  an  interest,  which  is  required  in  setting  out 
the  case  of  a  plaintiff,  is  not  requisite  in  stating  that  of  the  defendant  against 
whom  the  relief  is  sought,  because  a  plaintiff  cannot  always  be  supposed  to  be 
cognizant  of  the  nature  of  a  defendant's  interest,  and  the  bill  must  freqoentlj 
proceed  with  a  view  to  obtain  a  discovery  of  it;  thus,  where  a  bill  was  filed, 
by  a  lessee  for  years,  for  a  partition,  and  the  plaintiff,  afler  stating  his  uwn 
right,  to  one  undivided  tenth  part,  with  precision,  alleged  that  the  defendant 
was  seized  in  fee  simple  of,  or  otherwise  well  entitled  to^  seven  other  tenth 
parts,  a  demurrer,  on  the  ground  that  the  plaintiff  had  not  set  out  the  defend- 
ant's title  with  sufficient  certainty,  was  over-ruled.  (6)  And  even  where  it  is 
evident,  from  the  nature  of  the  case,  that  a  plaintiff  must  be  cognizant  of  the 
defendant's  title,  and  sets  out  the  same  informally,  yet»  if  he  ^Hcj^es  enough  to 
show  that  the  defendant  has  an  interest,  it  will  be  sufficient.  Thus*  where  a 
bill  was  filed  to  redeem  a  mortgage,  but  the  conveyance  was  so  stated  that  it 
did  not  show  that  any  legal  estate  had  passed  to  the  defendant,  a  demurrer,  was 
over-ruled  because  the  defendant  could  not  be  permitted  to  dispute  his  own  titie, 
which  was  admitted  by  the  plaintiff  to  be  good,  (c) 

r  «4.2A  1  *^^  ^  cases,  however,  a  bill  must  show  that  a  defendant  is  in 
1-  ^  some  way  liable  to  the  plaintiff's  demand,  Ul)  or  that  he  has  some 

interest  in  the  subject  of  the  suit,  {e)  otherwise  it  will  be  liable  to  demurrer. 
Thus,  where  a  bill  was  brought  upon  a  ground  of  equity,  by  the  obligee,  in  a 
bond  against  the  heir  of  the  obligor,  alleging  that  the  heir  having  assets  by 
descent  ought  to  satisfy  the  bond,  a  demurrer  was  allowed,  because  the  bill  did 
not  expressly  charge  that  the  heir  was  bound  in  the  bond,  although  it  did  slate 
that  the  heir  ought  to  pay  the  debt;  (/)  ^o  where  a  bill  was  brought  against  an 
assignee  touching  a  breach  of  covenant  in  a  lease,  and  the  covenant,  as  stated 
in  the  bill,  appeared  to  be  coUaterad.  and  not  running  with  the  land  did  not, 
thei^fore,  bind  assignees,  and  was  not  stated  by  the  biU  expressly  to  bind  assig- 
nees, a  demurrer  by  the  assignee  was  allowed,  (g)  And  here  it  may  be 
observed  that,  although  it  is  generally  necessary  to  show  that  the  plaintiff  has 
some  claim  against  a  defendant,  or  that  a  defendant  has  an  interest  in  the  eub- 
ject-mattsr  in  litigation,  yet  there  are  cases  in  which  a  bill  may  be  sustained 
against  defendants  who  have  no  interest  in  the  subject,  and  who  are  not  in  any 
manner  liable  to  the  demands  of  the  plaintiff  The  cases  alluded  to  axe  those, 
which  have  been  before  referred  to,  of  the  members  or  officers  of  a  corporaiion 
aggregate,  who,  as  we  have  seen,  may  be  made  parties  to  a  suit  against  the 
corporation  for  the  purposes  of  discx>very.  With  respect  to  the  other  persons 
who  are  generally  included  amongst  the  exceptions  to  the  rale,  that  no  persons 
who  have  not  an  interest,  or  against  whom  a  decree  cannot  be  prononnoed  can 
be  made  parties  to  a  suit,  (such  as  arbitrators,  attorneys  or  agents,)  it  will  be 


(a)  Penny  v.  Hoper,  Bunb.  115;  vide  Borwell  v.  Coatei,  ibid.  129. 

[5)  Baring  ▼.  Nash,  1  V.  A;  B.  551.  (e)  Roberts  ▼.  Clayton,  8  Anst.  715. 


(«n  Lord  Red.  132.  (e)  Ibid.  130. 

(/}  CroaseiDg  t.  Honor,  1  Vera.  180. 

(g)  Lord  Uxbridge  ▼.  8tavelind,  1  Yes.  56»  894. 
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seen,  upon  reference  to  what  has  been  before  stated  upon  tliis  subject,  (A)  that 
the  right  to  make  them  parties  is  confined  to  cases  where  relief  is,  in  fact, 
prayed  against  them,  viz :  where  they  are  implicated  in  fraud  or  collusion,  and 
it  is  specificaUy  asked  that  they  may  pay  the  costs;  or  where  they  are  the 
holders  of  a  particular  uistrument  which  the  plaintiff  is  entitled  to  have  deliv- 
ered up.  (i) 

*A  bill  must  not  only  show  that  the  defendant  is  liable  to  the  ^  ^^ ._  -. 
plaintiff^s  demands,  or  has  some  interest  in  the  subject-matter,  but  ^  -I 

it  must  also  show  that  there  is  such  a  privity  between  him  and  the  plaintiff  as 
gives  the  plaintiff  a  right  to  sue  him ;  (k)  for  it  is  frequently  the  case  that  a 
plaintiff  has  an  interest  in  the  subject-matter  of  the  suit  which  may  be  in  the 
bands  of  a  defendant,  and  yet,  for  want  of  a  proper  privity  between  them,  the 
plaintiff  may  not  be  the  person  entided  to  call  upon  the  defendant  to  answer  his 
demaiKL  Thus,  though  an  unsatisfied  legatee  has  an  interest  in  the  estate  of 
hiB  testator,  and  a  right  to  have  it  applied  in  a  due  course  of  administration^ 
jet  he  has  no  right  to  institute  a  suit  against  the  debtors  to  his  testator's  estate 
for  the  purpose  of  compelling  them  to  pay  their  debts  in  satisfaction  of  his 
legacy.  (/)  For  there  is  no  privity  between  the  legatee  and  the  debtors,  who 
are  answerable  only  to  tlie  personal  representative  of  the  testator.  Upon  the 
same  principle^  where  a  bill  was  filed  by  the  creditors,  of  a  person  who  was  one 
of  the  residuary  legatees  of  a  testator  against  the  personal  representative  for  an 
account  of  his  personal  estate,  it  was  held  to  be  impossible  to  maintain  such  a 
bill,  (m)  And  so  where  a  creditor  of  a  testator,  who  had  previously  been  a 
bankrupt,  and  had  obtained  his  certificate,  brought  a  bill  against  the  executor 
for  an  account,  d&c.,  and  made  the  assignees  under  the  testator's  bankruptcy 
parties  for  the  purpose  of  compelling  them  to  account  to  the  executor  for  the 
aoiplus  of  the  bankrupt's  estate,  a  demurrer  by  the  assignees  was  allowed,  (n) 

It  is  U>  be  observed,  however,  that,  in  cases  of  collusion  between  the  deotor 
and  the  executor,  or  of  the  insolvency  of  the  executor,  bills  by  creditors  or 
lesiduary  legatees  against  debtors  to  a  testator's  estate  will  be  entertained;  (o) 
and  it  seems  also  that  where  other  persons  than  the  personal  representative  of 
the  testator  have  possessed  specific  assets  of  the  *testator,  such  ^  ^ ._  n 
persons  may  be  made  parties  to  a  suit  by  a  creditor,  (p)     So  also,  ^  J 

where  it  is  desirable  to  have  the  account  of  the  personal  estate  entire,  a  creditor 
may  make  the  surviving  partner  of  a  deceased  debtor  a  defendant  to  his  bill, 
dioagh  no  fraud  or  collusion  is  alleged,  (q)  And  it  seems  that  a  joint  creditor 
may  maintain  a  suit  against  the  representatives  of  a  deceased  partner  for  satis- 
£wtion  of  his  entire  demand  out  of  the  assets,  although  the  surviving  partner  is 
not  alleged  to  be  insolvent  and  is  made  a  party  to  the  bill,  (r)  In  Sowsher  v. 
fFatkinSj  {s)  it  was  determined  that  residuary  legatees  may  sustain  a  bill  for  an 
aoooont  against  the  executor  and  surviving  partners  of  the  testator,  though  col- 
hision  between  the  executor  and  the  surviving  partners  b  neither  charged  nor 
proved.  Upon  the  same  principle,  it  was  held,  in  Holland  v.  Prior,  Jt)  that, 
■ "  -     ■  ■  ■  '      ■    ' ...  -         .  .  ^      , . 

(4)  Ante,  p.  394.  (i)   Vide  ante  896. 

(jk)  Loid  Bad.  189. 

{t)  Bickley  ▼.  Boddington,  Lord  Red.  129»  n.;  Monk  v.  Pomfret,  ib. 

(n)  Bifiulie  v.  M*Aulaj,  3  Bro.  624. 

(n)  Uttenon  v.  Mair»  4  Bro.  C.  C.  270,  S.  C.  2  Vef.  J.  96;  Becklej  ▼.  Dorriagton, 
citoi  6  Vcs.  749. 

(o)  Ibid.;  videeiiam  Doran  v.  dunpton,  4  Ves.  661 ;  Alsager  ▼.  Rowley,  6  Yes.  749; 
Troogfaton  ▼.  BInket,  6  Ves.  673-575 ;  Benfield  ▼.  Solomooi,  9  Ye*.  86. 

(p)  Newland  ▼.  Champion,  1  Yes.  106. 

(9)  Ibid.;  Vide  etiam  Gedg  ▼.  Traill,  1  Ross.  6l  M.  281  n. 

(r)  Wilkinson  v.  Hendenon,  1  M.  dt  K.  582. 

(•)  1  Russ.  dc  M.  277.  (0  1  M.  dt  JL  237. 
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in  a  suit  for  an  account  of  the  assets  of  a  deceased  person,  the  personal  repre- 
sentative of  a  former  representative  wad  properly  joined  as  a  co-defendant  with 
his  continuing  or  present  personal  representative. 

In  all  these  cases,  however,  it  is  absohitelj  necessary  that  the  actad  per- 
sonal representative  should  be  before  the  Court,  'otherwise  the  bill  cannot  be 
sustained,  (tr) 

It  seems  that  where  it  is  necessary  to  allege  fraud  or  collusion  in  cases  of 
this  nature,  a  general  allegation  of  it  in  the  bill  will  he  sufficient  to  shut  ont  a 
demurrer,  although,  in  the  opinion  of  Lord  Eldon,  it  would  be  very  oonveniail 
to  state  the  facts  upon  which  such  allegation  is  founded,  as  there  is  great  inorn- 
venieiice  in  joining  issue  upon  such  a  general  chaise  without  giving  the  defend- 
ant a  hint  of  any  fact  from  which  it  is  to  be  inferred,  (x) 

With  reference  to  the  subject  of  privity  between  the  plaintiff  and  defendant, 
it  is  to  be  observed  that  the  employment  of  agents  or  brokers  in  a  transactiaD 
does  not  interfere  with  the  privity  between  the  principals  so  as  to  deprive  then 

r  *4!2Q  1  ^^  ^^^^^  "^^*  ^  ®"®  ^*^^  other,  immediately.  Thus,  where  a 
L  '^  J  principal  *transmits  goods  to  a  Ikctor,  he  may  sue  the  party  who 
buys  of  that  factor;  and  where  a  bill  was  brought  by  some  merchants  against 
the  defendant  to  discover  what  quantity  of  straw  he  had  purchased  of  their 
agents,  and  for  payment  to  them  and  not  to  the  agents,  a  demurrer  was  oret- 
ruled  $  (y)  and  so  where  a  merchant,  acting  upon  a  del  credere  commission, 
became  hankrupt,  having  sold  goods  of  his  principals  for  which  he  had  not  ptid 
them,  and,  shortly  before  his  bankruptcy,  drew  biUs  on  the  vendees,  which  he 
delivered  to  some  of  his  own  creditors  in  discharge  of  their  demands,  they 
knowing  his  insolvency,  a  suit  by  the  principals  against  the  person  who  had 
received  the  bills  for  an  account  and  payment  of  the  produce  was  sustained.  (2) 
A  bill  must  not  only  show  that  the  plaintiff  is  entitled  to  or  interested  in  the 
subject  matter  of  the  litigation,  and  is  clothed  with  such  a  character  as  entities 
him  to  maintain  the  suit,  and  that  the  defendant  is  also  liable  to  the  relief  sought 
against  him,  or  is  in  some  manner  interested  in  the  dispute,  and  that  there  is 
such  a  privity  between  him  and  the  plaintiff  as  gives  the  plaintiff  a  title  to 
him,  but  it  must  also  pray  the  Court  to  grant  the  proper  relief  suited  to  the 
as  made  by  the  bill ;  and  if,  for  any  reason  founded  on  the  substance  of  the 
as  stated  in  the  bill,  the  plaintiff  is  not  entitled  to  the  relief  he  prays,  either  in 
he  whole  or  in  part,  the  defendant  may  demur,  (a)  In  some  of  the  most  ancient 
bills,  as  appears  by  the  records  in  the  Tower,  the  complainant  doe^not  erpresa^y 
ask  any  relief  nor  any  process,  but  prays  the  Chancellor  to  send  for  the  defend- 
ant and  to  examine  him.  In  others,  where  relief  is  prayed,  the  prayer  of  pro- 
cess is  various,  sometimes  a  corpus  cum  causdj  sometimes  a  subpcena^  and 
sometimes  other  writs,  {b)  Af^rwards  the  bill  appears  to  have  assumed  a  moie 
regular  form,  and  not  only  to  have  prayed  the  siihpcma  of  the  Court,  bnt  also 
suitable  relief  adapted  to  the  case  contained  in  the  statement,  which  is  the 

r    *430    1  ^^^  ^^^^  ^^  ^^^  ^'^^^  ^"  modem  use.     But  although  it  is  *tlie 
I-  -I  eral  practice  of  the  present  day,  in  aU  cases  where  relief  is  sooght, 

to  specify  particularly  the  nature  of  such  relief;  yet  it  seems  that  such  special 
prayer  is  not  absolutely  necessary,  and  that  praying  general  relief  is  sufficieot;  (if) 
and,  in  Partridge  v.  Haycraft^  [e)  Lord  Eldon  said  that  he  had  seen  a  bill  widi 


(tt)   Vidt  ante,  p.  S93,  840.  («)  BenfiaM  v.  Solomom,  9  Yes.  87. 

(y)  Lisset  ▼.  Reave,  3  Atk.  894. 

(x)  Newman  ▼.  Godfrey,  dted  Lord  Red.  180,  2  Bro.  O.  C,  838,  8.  C. 

(a)  Lord  Red.  133.  (6)  Jod.  Aath.  M.  R.  91,  98. 

(a)  Cook  ▼.  Marty n,  8  Atk.  8;  Grimes  ▼.  French,  ib.  141. 

(e)  11  Yes.  570-674. 
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a  simple  prayer  that  the  defendant  might  answer  all  the  matters  aforesaid,  and 
then  (he  general  prayer  for  relief. 

It  is  to  be  observed,  that,  where  specific  relief  is  prayed,  care  roust  be  taken 
to  adapt  such  relief  to  the  case  made  by  the  bill,  as,  afler  praying  specific  relief, 
a  plainliff  cannot,  at  the  hearing,  dissent  to  the  relief  he  has  sought,  and,  under 
thegeneral  prayer,  ask  relief  of  another  description,  unless  the  facts  and  circum- 
stances charged  by  the  bill,  will,  consistently  with  the  rules  of  the  Court,  main- 
tain that  relief.  (/) 

The  requisites  above  set  out  are  necessary  in  every  bill  which  is  filed  in  a 
eonrt  of  equity  for  the  purpose  of  obtaining  relief;  there  are  other  requisites 
appertaining  to  bills  adapted  to  particular  purposes,  which  will  be  hereafler 
pointed  oat,  as  well  as  those  distinctive  properties  which  belong  to  bills  not 
filed  for  the  purposes  of  relief.  But  besides  those  points  which  are  generally 
necessary  to  be  attended  to  in  the  frame  of  all  bills,  as  each  case  must  depend 
upon  its  own  particular  circumstances,  matters  must  be  introduced  into  every 
bill  which  will  occasion  it  to  differ  from  others,  but  which  it  is  impossible  to 
ledace  under  any  general  rules,  and  must  be  lef\  to  the  discretion  of  the  drafU- 
nian.  Care,  however*  must  be  taken  in  framing  the  bill  that  everything  which 
is  intended  to  be  proved  be  stated  upon  the  face  of  it»  otherwise  evidence  cannot 
be  admitted  to  prove  it.  {g)  This  is  required  in  order  that  the  defendant  may 
be  aware  of  what  the  nature  of  the  case,  to  be  made  against  him,  is.  The 
necessity  of  observing  this  rule  was  strongly  insisted  on  by  Sir  K.  Richards,  L. 
C.  B.,  in  the  case  of  Hall  v.  Malthy.  (A)  And  in  Montesquieu  v.  San' 
dyt^  (t)  *the  principle  upon  which  it  is  founded  is  strongly  illus-  ^  ^^  .^|  -i 
trated.    In  that  case  a  bill  was  filed  to  set  aside  a  contract  entered  ^  -I 

into  by  an  attorney  for  the  purchase  of  a  reversionary  interest  from  his  client, 
on  the  ground  of  fraud  and  misrepresentation ;  the  evidence  adduced  in  support 
of  the  allegation  of  fraud,  dz;c,  did  not,  in  Lord  Eldon^s  opinion,  substantiate 
the  case  as  laid  in  the  bill>;  a  transaction  however  was  disclosed  in  the  evidence 
which  his  fjordship  appeared  to  think  would  have  raised  a  question  of  consid- 
mble  importance  in  favour  of  the  plaintiff  if  it  had  been  properly  represented 
Upon  the  pleadings ;  but  as  it  had  not  been  stated  in  the  bill,  ne  thought  it 
▼odd  be  far  too  much  to  give  relief  upon  circumstances  which  were  alleged 
npon  the  record. 

It  is  to  be  observed  in, this  place  that  not  only  will  it  be  impossible  to  intro- 
dooe  evidence  as  to  facts  which  are  not  put  in  issue  by  the  bill,  but  that  even 
an  inquiry  will  not  be  directed  before  the  Master  unless  ground  for  such  inquiry 
is  laid  in  the  pleadings,  {k)  Thus,  where  a  bill  wis  filed  for  a  foreclosure,  and 
a  motion  was  made  for  a  reference  to  the  Master,  under  the  7th  Geo.  2,  c.  20, 
to  inquire  into  the  amount  due  upon  the  mortgage,  and  it  was  insisted  that  the 
Haster  ought  to  be  directed  to  take  an  account  of  the  costs  incurred  by  the 
pUntiff  in  certain  proceedings  in  an  ejectment  at  law  which  were  not  alluded 
to  m  the  bill,  the  Court  held  that  no  such  inquiry  could  be  directed,  but  gave 
the  plaintiff  leave  to  amend  his  bill  in  that  respect.  (/) 


It  is  right  here  to  observe  that,  independently  of  the  qualities  which  have 
been  above  pointed  out  as  necessary  to  bills  in  general,  it  is  requisite  that  the 

(/)  Pv  Lord  Eldon  in  Hiem  ▼.  Mill,  13  Yas.  144-119,  and  Boden  v.  Sodeo,  cited  lb. 
H»;  mde po9i,  aetL  5. 
C<)  Gordon  v.  Goidon,  8  Swan,  473.  (A)  6  Price,  240-359. 

(0  18  Vee.  803;  vide  etiam  Powye  r.  Manefield,  6  Sim.  666. 
(A)  Hollyway  v.  Millard,  1  Msd.  414.  (/)  MUIard  v.  Magor,  8  Mad.  488. 
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object  for  which  a  bill  is  brought  should  not  be  beneath  the  dignity  of  the  Court; 
for  the  Court  of  Chancery  will  not  entertain  a  suit  where  the  subject  maUerof 
the  litigation  is  under  the  value  of  10/. ;  except  in  cases  of  charities,  [m)  or  of 
fraud,  (n)  or  of  bills  to  establish  a  right,  as  in  the  case  of  G«.  claimed  to  be  due 
r  *^S2  -1  as  an  Easter  offering,  (o)  It  is  said  *that  the  Court  will  not  enter* 
L  J  tain  a  bill  for  land  under  the  yearly  value  of  40^. ;  (p)  bulinstaseei 

occur  in  the  books  where  bills  have  been  entertained  for  the  recovery  of  ancient 
quit  rents,  though  very  small,  viz :  2«.  or  3«.  per  annum,  {q)  It  seems  that  if 
a  bill  is  brought  for  a  demand  which,  by  the  rule  of  the  Court,  cannot  be  sued 
for,  the  defendant  may  either  demur  to  it,  on  the  ground  that  the  plaintiri 
demand,  if  true,  is  not  sufficient  for  the  Court  to  ground  a  decree  upon,  (r)  or 
he  may  (which  is  the  most  usual  course)  move  to  have  the  bill  dismissed,  n 
below  the  dignity  of  the  Court  (s)  But  even  if  the  defendant  should  take 
neither  of  these  courses,  yet,  when  the  cause  comes  to  a  hearing,  if  it  appean 
that,  on  an  account  taken,  the  balance  due  to  the  plaintiff  will  not  amount  to 
the  sum  of  10/.,  the  Court  will  dismiss  the  bill.  (/)  Thus,  in  the  time  of  Loid 
Harcourt,  upon  a  bill  being  brought  relating  to  tithes,  it  was  clearly  admitted 
that  the  plaintiff  had  a  rifht  to  some  tithes  of  the  defendant,  but  as  the  tithei 
which  were  due  appeared  to  be  only  of  the  value  of  5/.,  the  Lord  Chanodlor 
dismissed  that  bill  at  the  hearing ;  {u)  and  in  Brace  v.  Taylor^  where  an  objec- 
tion was  taken,  at  the  hearing,  that  the  matter  in  question  appeared  to  be  of 
small  and  trifling  consequence.  Lord  Haidwicke  held  that  though  the  defendant 
had  not  demurred  to  the  bill  on  that  account,  yet  the  objection  might  be  taken 
advantage  of  at  the  hearing;  ^^for  it  very  oflen  happens  that  a  bill  maybe 
drawn  in  such  a  manner  as  to  prevent  a  demurrer  of  this  sort,  especially  in  a 
matter  relating  to  an  account ;  and  therefore  it  would  be  very  unreasonable  that 
an  objection  of  this  sort  might  not  be  taken  at  the  hearing.'*  (w) 


A  bill  must  not  only  be  for  a  subject  which  it  is  consistent  with  the  dipitf 
of  the  Court  to  entertain,  but  it  must  also  be  brought  for  the  whole  subject 
The  Court  will  not  permit  a  bill  to  be  brought  for  part  of  a  matter  only,  (x)  ao 
as  to  expose  a  defendant  to  be  harrassed  by  repeated  litigations  coocerain{ 
p.  jK^oA  -1  *the  same  thins;  it  therefore  requires  that  every  bill  shall  be  ao 
^  -^  framed  as  to  aflord  ground  for  such  a  decision  upon  the  whole  mat- 

ter, at  one  and  the  same  tiipe,  as  may,  as  far  as  possible,  prevent  future  litiga- 
tion concerning  it  It  is  upon  this  principle  that  the  Court  acts,  in  reqiiinflf 
in  every  case  the  presence,  either  as  plaintiffs  or  defendants,  of  all  parties  inter- 
ested in  the  object  of  the  suit  And  upon  the  same  principle,  it  will  not  allov 
a  plaintiff  who  has  two  distinct  claims  upon  the  same  defendant,  or  to  whiek 
the  same  defendant  may  eventually  prove  liable,  to  bring  separate  bills  for  eadi 
particular  claim,  or  to  bring  a  bill  for  one  and  omit  the  other,  so  as  to  leave  the 
other  to  be  the  subject  of  future  litigation.  Thus  in  Purefity  v.  Purrfoj^  M 
where  an  heir,  by  his  bill,  prayed  an  account  against  a  trustee  of  two  seferal 
estates,  that  were  conveyed  to  him  for  several  and  distinct  debts,  and  after- 
wards would  have  had  his  bill  dismissed  as  to  one  of  the  estates,  and  hiTC  bad 
the  account  taken  as  to  the  other  only,  the  Court  decided  that  an  entire  acooont 

• 

(m)  Anon,  1  Eq.  Ca.  Ab.  75,  Margin.  (n)  Bunb.  17. 

(o)  4  Bro.  P.  C.  314.  (p)  Eq.  Ca.  Ab.  76. 

Ig)  Cocks  ▼.  Foley,  1  Vem.  360.  (r)  Fox  ▼.  Frost,  Kep.  T.  Finch,  S5S. 

"  (0  ~  " 


($)  Roa.  47,  866.  (i)  Cowp.  Eq.  PI.  166. 

u)  Cited  in  Brace  ▼.  Taylor,  infra.  (w)  2  Atk.  268. 

V)  Lord  Red.  14.  (c)  1  Vern.  29. 
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should  be  taken  of  both  estates,  *^for  that  it  is  allowed  as  a  good  cause  of 
demarrer  in  this  Court,  that  a  bill  is  brought  for  a  part  of  a  matter  only,  which 
is  proper  for  one  entire  account,  because  the  plaintiff  shall  not  split  causes  and 
make  a  multiplicity  of  suits.**  And  so  where  there  are  two  mortgages,  and 
more  money  has  been  lent  upon  one  of  them  than  the  estate  is  worth,  the  heir 
of  the  mortgagee  cannot  elect  to  redeem  one  and  leave  the  heavier  mortgage 
nnredeeraed,  but  shall  be  compelled  to  take  both,  (a)  Upon  the  same  principle 
it  is  hVld,  that  ^*  where  there  is  a  debt  secured  by  mortgage,  and  also  a  bond 
debt,  when  the  heir  of  the  mortgagor  comes  to  redeem,  he  shall  not  redeem  the 
mortgage  without  paying  the  bond  debt  too,  in  case  the  heir  be  bound.'*  (6^ 
The  ground  of  this  rule  is  the  prevention  of  circuity  of  remedy ;  for  as  the  bona 
of  the  ancestor,  where  the  heir  is  bound,  becomes,  upon  the  death  of  such 
ancestor,  the  heir's  own  debt,  and  is  payable  out  of  the  real  estate  descended, 
it  is  but  reasonable  that  where  the  heir  comes  to  redeem  the  estate  by  p^ment 
of  the  'principal  money  and  interest,  he  should  at  the  same  time  p  »aoa  -\ 
be  called  upon  to  pay  off  the  bond,  as  otherwise  the  obligee  would  L  ^^  J 
be  driven  to  sue  him  for  the  recovery  of  the  bond,  which  in  the  result  might 
be  payable  out  of  the  same  property  which  the  heir  has  redeemed. 

When  it  is  laid  down  as  a  rule  that  the  Court  will  not  entertain  a  suit  for 
part  of  a  matter,  it  must  be  understood  as  subject  to  this  limitation,  viz :  that 
the  whole  matter  is  capable  of  being  immediately  disposed  of;  for  if  the  si^tua- 
tioo  of  the  property  in  dispute  is  such,  that  no  immediate  decision  upon'  the 
whole  matter  can  be  come  to,  the  Court  will  frequently  lend  its  assistance  to 
the  extent  which  the  actual  state  of  the  case,  as  it  exists  at  the  time  of  filing  the 
bill,  will  warrant.  Upon  this  principle  courts  of  equity  act,  in  permitting  bills 
for  the  preservation  of  evidence  in  perpetuam  rei  memoriam^  which  it  does 
upon  the  ground  that,  from  the  circumstances  of  the  parties,  the  case  cannot 
be  immediately  the  subject  of  judicial  investigation ;  and  if  it  should  appear 
upon  the  bill  that  the  matter  to  which  the  required  testimony  is  alleged  to  relate 
can  be  immediately  decided  upon,  and  that  the  witnesses  are  resident  in  Eng- 
land, a  demurrer  would  hold,  (c)  It  is  upon  the  same  principle  that  the  Court 
proceeds  in  all  that  class  of  cases  in  which  it  acts  as  ancillary  to  the  jurisdiction 
of  other  courts,  by  p^mitting  suits  for  the  preservation  of  property  pending  a 
litigation  in  the  Ecclesiastical  or  Common  Law  Courts,  or  by  removing  the 
impediments  to  a  fair  litigation  before  tribunals  of  ordinary  jurisdiction,  in  all 
Aeae  cases  it  is  no  ground  of  objection  to  a  bill  that  it  embraces  only  part  of 
the  matter,  and  that  the  residue  is  or  may  be  the  subject  of  litigation  elsewhere. 
The  preservation  of  the  property,  or  the  removal  of  the  impediments,  is  all  that 
the  Court  of  Equity  can  effect ;  the  bill,  therefore,  in  seeking  that  description 
of  relief,  seeks  the  whole  relief  which,  in  such  cases,  a  Court  of  Equity  can 
pve ;  but  if  a  bill,  praying  only  this  description  of  relief,  should  disclose  a  case 
m  which  a  Court  of  Equity  is  capable  of  taking  upon  itself  the  whole  decision 
of  the  question,  in  such  a  case,  it  is  apprehended,  that  the  bill  p  i^^ge  n 
Nould  be  defective  in  not  seeking  the  rehef  which  the  plaintiff  is  ^  -^ 

entiaed  to. 

With  reference  to  this  part  of  the  subject  may  be  noticed  the  much  litigated 
question,  whether  a  person  engaged  in  trade  in  co  partnership  with  others,  can 
or  cannot  maintain  a  bill  against  his  partners  for  an  account,  without  praying 
also  a  dissolution  of  the  partnership  ;  upon  this  point  the  decisions  are  very  con- 
flicting, and  all  that  can  be  done  at  present  is  to  direct  the  reader's  attention  to 

(a)  Ibid.  Margtmire  v.  Le  Hooke,  2  Yem.  207. 

(6)  Sbottleworth  ▼.  Laycock,  1  Yom.  246;  Anon^  2  Ch.  Ca.  164. 

(e)  LordRad.  121. 
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the  leading  cases  in  favour  of  each  proposition.  In  Forman  ▼.  Homfnoj^  (</) 
Lord  Eldon  said  he  did  not  recollect  an  instance  of  a  bill  filed  by  one  partner 
against  another,  praying  an  account  merely  and  not  a  dissolution,  proceeding  on 
the  foundation  that  the  partnership  was  to  continue  $  and  observed  upon  the 
inconvenience  that  would  result  if  a  partner  could  come  here  for  an  account 
merely,  pending  the  partnership,  as  there  seemed  to  be  nothing  to  prevent  his 
coming  annually,  (e)  In  Marshall  v.  Colman^  (f)  an  injunction  was  applied 
for  to  restrain  the  breach  of  a  covenant  contained  m  articles  of  partnership,  by 
which  all  contracts,  &c,  to  be  made  by  the  partners  were  to  be  in  the  name 
of  the  partnership  firm ;  and  I^ord  Eldon  refused  the  application,  because  he 
considered  that  the  acts  complained  of  on  the  part  of  the  plaintifi",  as  the  ground 
for  the  injunction,  were  of  too  trivial  a  nature  to  warrant  a  dissolution  of  tbe 
partnership.  Upon  that  occasion  his  Lordship  said,  that  although  the  Cooit 
would  interfere  where  there  was  a  breach  of  the  covenants  in  articles  of  co-pin- 
nership,  so  important  in  its  consequences,  as  to  authorize  the  party  complaining 
r  «4^A  1  ^^  ^^  ^^^  ^  dissolution  of  the  co-partnership,  it  was  a  matter  deserr- 
1-  -^  ing  great  consideration  ^whether  the  Court  would  go  so  far  as  to 

entertain  the  jurisdiction  of  pronouncing  a  decree  for  a  perpetual  injunction  as  to  a 
particular  covenant,  the  partnership  not  being  dissolved  by  the  Court.  In  Kbh 
der  V.  Tayhr^  (g)  the  doctrine  that  a  decree  could  not  be  made  for  an  account  in 
matters  of  partnership,  without  praying  a  dissolution,  appears  to  have  been  again 
recognized ;  and,  in  Loscomb  v.  Russell^  {h)  the  Vice  Chancellor  f Sir  L.  Shad- 
well)  allowed  a  demurrer  to  a  bill  praying  the  account  of  a  partnership,  because  it 
did  not  pray  for  a  dissolution.  In  Harrison  v.  Jlrmitage^  (t)  however,  a  con- 
trary opinion  was  expressed  by  Sir  John  Leach,  V.  C.  ;  and  in  Richards  v. 
Davis^  (j)  which  was  a  bill  by  one  partner  against  another,  praying  for  an  accoont 
of  what  was  due  to  the  plaintiff  respecting  past  partnership  transactions,  and  that 
the  partnership  might  be  carried  on  under  the  decree  of  the  Court,  his  Honor 
decreed  an  account  of  past  partnership  transactions,  but  said  that  he  could  make 
no  order  for  carrying  on  the  partnership  concerns,  unless  with  a  view  to  a  disso- 
lution. In  pronouncing  his  judgment  upon  tliat  case,  the  learned  Judge  observed, 
that  a  partner  during  the  partnership  has  no  relief  at  law  for  moneys  due  to  him 
on  a  partnership  account^  and  that,  if  a  Court  of  Equity  refuses  him  relief^  he  is 
wholly  without  remedy,  which  would  be  contrary  to  the  plain  principles  of  jos- 
tice,  and  cannot  be  the  doctrine  of  equity.  "With  respect  to  llie  objection  that 
the  defendant  might  be  vexed  by  a  new  bill,  whenever  new  profits  accrued,  his 
Honor  said,  *^  What  right  has  the  defendant  to  complain  of  such  new  bill,  if  he 
repeats  the  injustice  of  withholding  what  is  due  to  the  plaintiff?  Would  not 
the  same  objection  lie  in  a  suit  for  tithes  which  accrue  de  anno  in  annum  f^ 

(d)  2  Ves.  6c  B.  329. 

(e)  It  is  said  by  one  of  the  learned  reporters,  in  a  note,  that,  in  the  case  of  thtttres^  tfat 
Court  has  refiised  to  take  jurisdiction  upon  any  other  principle  than  a  diasoluUon  of  partner- 
ship;  Waters  v.  Taylor,  16  Ves.  10.  But  it  is  to  be  observed  ihat  theatres  ore  property  of 
a  very  peculiar  description,  and  that  any  interference  with  the  management  of  them  by  ibe 
Court  might  be  productive  of  irreparable  damage  and  ruin  to  tbe  parties  concerned,  and  tbst 
it  is  upon  this  principle  that,  in  Waters  v.  Taylor,  the  Court  hesitated  to  interfere  daring  tbs 
existence  of  the  partnership.  It  was  said  by  the  8olicitor  General,  arguendo  in  Loseonba 
V.  Russell,  that  it  appeared  from  the  brief  in  Forman  ▼.  Homfray,  that  the  plaintiff  there 
prayed  for  an  account  which  was  to  be  continued  until  the  end  of  the  term  of  the 
4  8im.  8. 

(/)  2  J.  &  W.  267. 

(g)  Gow  on  Partnerships;  Colly cr  on  Partnershipa ;  App.  11. 

(A)  4  Sim.  8. 

(i)  4  Mad.  143,  cited  in  Loacombe  ▼.  Russell,  ubi  supra. 

Ij)  2Russ.  &M.  349. 
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It  is  to  be  observed  that  in  the  last  quoted  case  of  Richards  v.  Davis^  the  case 
of  Clapple  V.  Cadeil  (k)  was  cited  in  aignment,  and  is  referred  to  by  the  reporter 
as  an  authority  for  the  position  that  a  decree  may  be  made  for  partnership  ac- 
counts without  the  bill  having  prayed  a  dissolution ;  but,  upon  |-  ^.^m  -i 
reference  to  the  *case  itself,  it  will  be  found  tliat  it  was  one  of  a  I-  -^ 

very  peculiar  nature,  and  that  the  principal  object  of  the  suit  was  not  an  account 
of  the  partnership  transactions,  but  to  have  a  declaration  as  to  the  effect  of  a 
stale  of  some  shares  in  a  partnership  undertaking ;  (the  Globe  newspaper)  and 
that  the  account  of  the  profits  which  was  decreed  was  merely  the  consequence 
of  the  declaration  of  the  Court  upon  that  point  The  same  observation  applies 
U>  Knowle$  v.  Houghton^  (J)  which  is  also  referred  to  in  Richards  v.  Davis,  (m) 
There  the  bill  was  filed  to  establish  a  partnership  in  certain  transactions ;  and 
the  sole  question  in  the  case  was,  partnership  or  no  partnership ;  and  the  Court, 
being  of  opinion  that  a  partnership  did  exist  in  part  of  the  transactions  referred 
to,  as  a  necessary  consequence  decreed  an  account  of  these  transactions. 

In  endeavouring  to  avoid  the  error  of  making  a  bill  not  sufficiently  extensive 
to  answer  the  purpose  of  complete  justice,  care  must  be  taken  not  to  run  into 
the  opposite  defect,  viz :  that  of  attempting  to  embrace  in  it  too  many  objects, 
for  it  is  a  rule  in  equity  that  two  or  more  distinct  subjects  cannot  be  embraced 
in  the  same  suit.  The  ofience  against  this  rule  is  termed  multifariousness^ 
and  will  render  a  bill  liable  to  a  demurrer. 

The  rule  above  stated  is  fully  established,  and  has  been  acted  upon  in  a  great 
▼ariety  of  cases.  Thus  where  a  bill  was  filed  in  the  Exchequer  against  one 
defendant  to  discover  his  title  to  the  office  of  keeper  of  Gloucester  Castle, 
which  had  been  granted  to  the  plaintifif  for  life,  and  also  against  other  defend- 
ants as  bfewers  of  the  city  of  Gloucester;  every  one  of  whom«  as  the  bill  suggest- 
ed, was  by  custom  obliged  to  pay  an  annual  sum  to  the  said  officer,  a  demurrer 
to  the  bilU  on  the  ground  of  multifariousness,  was  allowed,  (n)  Upon  the  same 
principle,  where  a  bill  was  exhibited  by  the  trustees  under  a  trust  for  sale, 
against  several  persons  who  were  the  purchasers  of  the  trust  estates,  which  had 
been  sold  to  them  by  auction  in  different  lots,  Sir  Thomas  Plumer,  V.  C, 
allowed  *a  demurrer,  which  had  been  put  in  by  one  of  the  defend-  p  «4qo  n 
ants,  on  the  ground  that  the  bill  was  multifarious.     His  Honor  said,  ^  ^ 

this  Court  is  always  averse  to  a  multiplicity  of  suits,  but  certainly  a  defendant 
has  a  right  to  insist  that  he  is  not  bound  to  answer  a  bill  containing  several  dis- 
tinct and  separate  matters  relating  to  individuals  with  whom  he  has  no  con- 
^  eem.  (m)  In  a  subsequent  case,  where  an  information  and  bill  was  filed  for  the 
purpose  of  setting  aside  leases,  granted  by  the  same  trustees  at  different  times  to 
different  persons,  the  same  learned  judge  held,  that  if  the  case  had  been  free 
firom  other  objections  it  would  have  been  objectionable  for  multifariousness,  (n) 
The  same  principle  was  afterwards  acted  upon  by  Lord  Eldon,  in  Stdvidge  v. 
Hyde^  (o)  where  a  bill  had  been  filed  for  an  account  of  a  testator's  estate,  and 
also  to  set  aside  certain  sales  which  had  been  made  by  the  executor  and  trustee  to 
himself  and  another  person  of  the  name  of  Laying,  a  demurrer  to  which  bill 
had  been  put  in  by  Laying,  was  over-ruled  by  Sir  J.  Leach,  V.  C.  [p)  The 
case  came  on  before  the  Lord  Chancellor,  by  appeal,  when  his  Lordship  re- 
versed the  judgment  of  the  Vice  Chancellor,  and  allowed  the  demurrer ;  observ- 
ing that  where  there  are  trustees  to  sell,  and  a  bill  is  filed  against  them,  it  is  not 


{k)  Jae.  587.  (/)  11  Vm.  168.  '' 

(m)  Ubi  supra,  (n)  Berke  ▼.  Harrii,  Hard.  887. 

(m)  Bfookm  v.  Lord  Whitworth,  1  Mad.  89  ;  vide  etiam  /  Rejner  ▼.  Julian,  2  Dick. 
677y  the  marginal  note  to  which  is  wrong. 

(n)  Attorney  General  v.  Moaea,  2  Mad.  294 — 805. 

(0)  Jac.  151.  (p)  6  Mad.  13S,  8.  C. 
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usual  to  make  the  purchasers  parties,  but  to  state  the  contracts  and  pray  an 
inquiry.  His  Lordship  however  added,  that  there  might  be  cases  which  can- 
not be  delayed,  till  those  inquiries  can  be  made^  on  account  of  the  injury  that 
may  be  done  in  the  meantime. 

It  is  to  be  remarked  that  the  Vice  Chancellor  (Sir  John  Leach]  in  pronouncii^ 
his  judgment  upon  this  demurrer,  observed,  with  reference  to  multifariousnesi, 
that  *^iu  order  to  determine  whether  a  suit  is  multifarious,  or  in  other  words 
contains  <Iisti net  matters,  the  inquiry  is  not  whether  each  defendant  is  connected 
with  every  branch  of  the  cause,  but  whether  the  plaintiff's  bill  seeks  relief  in 
respect  of  matters  which  are  in  their  nature  separate  and  distinct  If,  says  his 
r  *^^Q  1  ^^''^^^  ^^^  *object  of  tbe  suit  be  single,  but  it  happens  that  dtffer- 
L  J  ent  persons  have  separate  interests,  in  distinct  questions,  whidi 

ai>ise  out  of  tliat  single  object,  it  necessarily  follows  that  such  different  persons 
must  be  brought  before  the  Court  in  order  that  the  suit  may  conclude  the  whole 
subject'*  There  is  no  doubt  that,  in  the  above  observation,  the  learned  jai^ 
stated  the  principle  correctly ;  though  in  his  application  of  it  he  went,  in  the 
opinion  of  Lord  Eldon,  too  far.  In  the  subsequent  case  of  7\imer  v.  Bobm* 
son,  (q)  Sir  J.  Leach,  carried  the  doctrine  which  he  had  above  laid  down  to  a 
much  greater  extent  In  that  case,  a  testator  had  bequeathed  the  residue  of  his 
personsil  estate  to  tnistees  in  trust,  to  divide  the  same  amongst  his  children,  the 
shares  of  the  sons  to  be  paid  to  them  at  21,  and  the  shares  of  the  daoghters  to 
be  laid  out  in  government  securities,  the  interest  of  which  was  to  be  paid  to 
their  separate  use  during  their  lives,  and  after  their  deaths  the  principal  of  each 
daughter's  share  was  to  be  paid  to  such  persons  as  such  daughter  should  by  any 
deed  or  writing,  duly  executed,  or  by  her  last  will  and  testament  appoint  The 
testator  left  ten  children,  and  one  of  those  children,  a  daughter,  died,  having  by 
her  will  appointed  and  disposed  of  all  her  interest  under  the  testator's  wilt,  in 
favour  of  the  plaintiffs,  to  whom  she  also  gave  the  residue  of  her  own  personal 
estate.  The  bill  was  filed  by  the  plaintiffs  against  the  personal  representatives 
both  of  the  father  and  of  the  daughter,  and  also  against  the  surviving  children 
of  the  father,  and  prayed  that  the  trusts  of  both  wills  might  be  carried  into  exe- 
cution, and  an  account  of  each  estate  against  the  respective  executors :  to  this 
bill  a  demurrer  for  multifariousness  was  put  in  by  one  of  the  surviving  children 
of  the  father,  who  insisted  that  although  the  plaintiffs,  as  appointees  of  their 
mother's  share  under  the  will  of  the  original  testator,  were  entitled  to  file  a  bill 
against  the  personal  representatives  of  the  testator  and  the  other  parties  inter- 
ested in  the  residue  of  his  estate,  yet  that,  in  going  on  to  pray  an  account  of 
the  daughter's  estate  the  bill  had  been  rendered  multifarious,  because  the  defend- 
ants who  were  interested  in  the  father's  estate  only,  ought  not  to  be  kept  before 
r  *440  1  ^^^  Court,  whilst  the  accounts  of  *the  daughter's  estate  were  beinc 
L  J  taken  ;  the  Vice  Chancellor,  however,  held  that  as  the  plaintiS 

title  to  their  shares  of  the  original  testator's  estate,  and  to  their  mother^  estate, 
were  derived  under  the  same  instrument,  they  were  entitled  to  unite  the  accounts 
of  both  estates  in  the  same  suit,  and  that  therefore  the  bill  was  not  multifarious. 

It  is  with  great  diffidence  that  the  writer  presumes  to  advance  an  opinion  in 
opposition  to  that  of  so  great  an  authority  as  the  learned  judge  referred  to,  but 
he  cannot  avoid  observing  here,  that  the  reason  given  by  his  Honor  for  the  above 
decision  does  not  appear  to  him  sufficient  to  warrant  the  conclusion  to  which  he 
came ;  for,  though  it  is  certainly  true  that  in  many  cases  the  circumstance  d 
the  claims  of  a  plaintiff  arising  under  one  instrument  may  justify  his  instituting 
a  suit  for  the  purpose  of  carrying  all  the  objects  of  that  instrument  into  execn- 
tion,  as  in  the  common  case  of  bills  to  carry  the  trusts  of  a  will  into  effect,  yet 


{q)  1  S.  At  8.  813. 
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that  ctrcamstance  will  not  authorize  his  bringing  into  the  same  suit  all  persons 
against  whom  he  may  casually  have  a  claim  under  the  same  instrument,  how- 
ever distinct  in  other  respects  such  claim  may  be.  Thus,  in  the  case  of  Sal'^ 
vidge  V.  Hyde^  before  referred  to,  the  object  of  the  bill  was  the  single  one  of 
executing  the  trusts  of  the  will ;  and  it  was  contended  that  the  defendant  the 
purchaser  having  entered  into  a  contract  undet  circumstances  amounting,  accord- 
ing to  the  case  made  by  the  bill,  to  a  fraud,  was  to  be  considered  as  a  trustee  for 
the  plaintiffs,  and  that  they  had  a  richt  to  have  all  the  trusts  performed  in  one 
suit ;  but  Lord  Eidon  held  otherwise,  and  said  that  if  an  executor  having  a 
power  to  sell  agrees  to  9ell  to  A.  B.,  a  bill  cannot  be  filed  against  A.  B.,  and  also 
against  the  executor  for  an  administration  of  the  estate  ;  and  yet  in  that  case  the 
claim  of  theplaintiff  for  each  species  of  relief  arises  under  the  same  instrument. 
And  so  in  Tumtr  v.  Robinton^  now  under  consideration  ;  it  is  true  that  the 
claim  of  the  plaintiffs  to  both  descriptions  of  relief,  arose  under  the  same  instru- 
ment, but,  as  in  Salvidge  v.  Hyde^  the  relief  sought  against  one  set  of  defend- 
ants was  totally  different  from  that  sought  ^inst  the  others  ;  and  in  fact  there 
was  no  privity  between  the  cases  beyond  that  which  was  derived  fiom  the 
*mere  circumstance  of  the  claim  of  the  plaintiff  against  each  party  p  _  . .  -^ 
being  founded  upon  the  same  will,  which  in  fact  operated  differently  ^  J 

npon  the  different  estates,  namely,  in  the  case  of  one  estate  by  appointment, 
and  in  that  of  the  other  by  testamentary  disposition. 

It  may  be  observed  here,  that  the  above  observations  upon  the  opinion  of  Sir 
John  Leach,  in  TSimer  v.  Ifobiruany  appear  to  be  in  accordance  with  the 
opinion  of  the  present  Vice  Chancellor ;  (Sir  Ij.  Shadwell^J  who,  upon  Tkimer 
T*  RobinBon  being  cited  before  him,  upon  the  argument  or  a  demurrer  for  mul- 
lifarioosness,  said  that  he  could  not  coincide  with  the  decision  in  that  case,  as 
he  conld  not  see  how  a  person  interested  in  the  personal  estate  of  two  testators 
eoold,  consistently  with  the  rules  of  the  Court,  unite  the  two  estates  in  the  same 
waiu  (r) 

Bat  although  you  cannot,  in  general,  join  the  administration  of  the  estates  of 
two  different  persons  in  the  same  suit,  where  the  parties  interested  in  such 
estates  are  different,  yet  where  the  same  parties  claim  the  benefit  of  both  estates, 
and  they  are  so  connected  that  the  account  of  one  cannot  be  taken  without  the 
other,  the  joinder  of  them  in  the  same  suit  will  not  be  multifarious ;  thus,  where 
A.  died  intestate,  leaving  infant  children  and  a  widow,  who,  without  taking  put 
administration  to  the  intestate,  possessed  his  assets  and  died,  having  bequeathed 
her  personal  estate  to  the  children,  and  appointed  B.  and  C.  her  executors:  upon 
which  D.  having  taken  out  administration  to  the  original  intestate,  brought  an 
action  against  B.  and  C .  as  executors  of  the  widow,  to  recover  what  she  had 
received  of  the  intestate's  estate;  whereupon  B.  and  C,  together  with  the 
children,  filed  a  bill  against  D.  to  restrain  the  action,  and  to  have  proper  accounts 
taken  of  the  assets  both  of  the  intestate,  and  of  the  widow,  a  demurrer  for  mul- 
tifariousness, put  in  by  D.  because  it  prayed  an  account  of  both  estates,  in  one 
of  which  only,  (that  of  the  intestate)  the  defendant  was  interested,  was  over- 
ruled; the  Vice  Chancellor  observing  that  the  executors  of  the  mother  had  a 
right  to  have  an  accnunt  taken  of  the  estate  which  they  represented,  p  *aao  "i 
and  that  the  *infant  plaintiffs  had  a  right  to  file  a  bill  against  D.,  ^  ^ 

who  was  their  trustee,  for  the  purpose  of  restraining  him  from  proceeding  in 
the  action  to  the  fruits  of  which  it  was  alleged  that  they  alone  were  entitled ; 
and  that  D.,  by  bringing  actions,  had  implicated  himself  with  the  estate  of  the 
mother,  so  that  the  Court  could  not  administer  relief  with  reference  to  that 
action,  unless  the  account  of  the  mother's  estate  was  taken,  (a) 


(r)  Maioos  ▼.  Pobrer,  3  Sim.  880,  n.,  vide  etiam^  Dann  v.  Doniiy  ibid  829. 
(«)  Lewis  ▼.  Edmoody  0  Sim.  951. 
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In  the  case  of  Salvidge  v.  Hyde,  above  referred  to,  a  distinction  was  pointed 
out  by  Lord  Eldon,  which  is  important  in  the  consideration  of  this  subject.  It 
will  be  recollected  that  it  was  a  bill,  by  persons  interested  under  a  will,  lo  set 
aside  two  contracts,  one  of  which  had  been  entered  into  by  the  trustees  for  sale 
of  an  estate  to  one  •f  their  own  number,  and  the  other  for  the  sale  of  another 
estate  to  a  person  of  the  name  of  Laying ;  and  Lord  Eldon,  although  he 
thought  that  the  object  of  setting  aside  the  contract  entered  into  with  Laying 
could  not  be  embraced  in  a  bill  to  set  aside  the  contract  entered  into  with  the 
trustee,  yet  held  that  if  the  trustee  had  purchased  for  himself,  and  then  Laying 
had  bought  the  same  estate  of  him,  the  case  would  have  been  different  From 
this  it  may  be  deduced,  that  tlie  objection  to  making  separate  contracts  for 
different  things  entered  into  by  separate  parties,  the  subject  of  the  same  suit 
does  not  apply  to  making  persons  claiming  under  sub-contracts  parties  to  the 
same  bill,  either  to  enforce  or  set  aside  the  original  contract 

It  should  be  noticed  here,  that  where  the  right  of  a  party  to  call  upon  the 
Court  for  specific  relief  against  another  is  so  incumbered  that  he  cannot  assert 
his  own  right  till  he  has  got  rid  of  that  incumbrance,  he  camiot  include  the 
object  of  getting  rid  of  the  incumbrance,  in  a  suit  for  the  specific  relief  which, 
but  for  that  incumbrance,  he  would  be  entitled  to ;  and  that,  if  he  attempt  to  do 
so  by  the  same  suit,  his  bill  will  be  multifarious*  Thus  it  was  held  by  Lord 
Eldon  that,  when  a  bill  is  filed  for  a  specific  performance,  it  should  not  be 
r  *44^  1  ™^^  ^P  ^^^^  ^  prayer  for  relief  against  other  persons  ^daim- 
L  -'  ing  an  interest  in  the  estate;  and  that  if  there  is  a  tide  in  other 

persons  which  the  plaintiff  is^bound  to  get  in,  he  should  file  a  bill  for  specific 
performance  only,  and  should  fortify  the  defect  in  his  title,  by  such  means  as 
he  can,  so  as  to  be  enabled  to  complete  it  by  the  time  when  the  contract  will 
be  enforced,  (t)  The  same  doctrine  was  also  acted  upon  by  Lord  Redesdale, 
in  fVhaley  v.  Dat09onn  (u)  the  facts  of  which  case  were  these : — A  bill  was 
first  filed  against  the  Dawsons  for  a  partition,  and  in  their  answers  to  that  IhH 
they  insisted  that  there  had  already  been  a  parol  partition  ;  in  evidence  of  which 
they  stated,  among  other  circumstances,  that  a  lease  had  been  made  by  the 
plaintiff,  to  a  person  of  the  name  of  Carraher,  of  the  part  which  had  been 
allotted  to  him ;  that  this  lease  was  made  at  an  under-value,  whereby  the  valoe 
of  the  whole  estate  would  be  injured  if  there  should  be  a  new  partition  ;  and, 
therefore,  they  insisted  that  there  could  be  no  new  partition  as  long  as  the  lease 
subsisted.  In  consequence  of  this  statement  the  plaintiff  amended  his  bill  by 
making  the  lessee,  Carraher,  a  defendant,  and  praying  that  the  lease  might  be 
set  aside  for  fraud ;  whereupon  the  original  defendants  demurred  to  the  amended 
bill  for  multifariousness,  and  Lord  Redesdale  allowed  the  demurrer,  saying  that 
the  plaintiff  ought  to  have  filed  his  bill  against  Carraher  only,  and  got  rid  of  his 
lease,  and  that  then  he  might  have  filed  a  bill  for  a  partition;  ^^this  is  the  very 
case  which  the  rule  of  the  Court  is  intended  to  avoid,  the  Dawsons  are  not  to 
be  involved  in  the  litigation  of  the  question,  whether  this  lease  is  to  be  set  aside 
or  not.  There  may  be  collateral  issues  upon  it,  and  after  all  Mr.  Whaley  may 
not  be  able  to  get  rid  of  the  lease,  and,  if  he  cannot,  he  can  have  no  new  par- 
tition." 

The  principle  which  renders  it  improper  to  mix  up,  in  the  same  bill,  demands 
against  different  persons  arising  out  of  distinct  transactions,  renders  it  improper 
to  include  in  one  suit  separate  infringements  of  the  same  patent,  by  different 
defendants ;  (v)  and  for  the  same  reason,  where  a  copyright  has  been  infriii^ged, 
r  *444  1  ^  miisi  be  filed  against  each  bookseller  ^taking  spurioas  copies 
I-  -J  for  sale,  (x)    And  so  joint  and  separate  demands  cannot  be  joined 

(0  Mole  ▼.  Smith,  Jac  404.  (u)  2  8ch.  dc  Lef.  367. 

(v)  DUly  ▼.  Doig,  2  Yes.  Jua.  486.  (x)  Dtliy  ▼.  Doig,  2  Vet.  Jon.  486. 
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in  a.  biQ :  (y)  and,  altho^h  where  a  man  carries  on  three  basiDessea  he  may  be 
eueci  for  an  account  in  ^ry  one  of  them  jointly,  yet,  if  he  is  a  sole  trader  in 
one  business,  and  has  a  partner  in  a  second,  and  two  partners  in  a  third,  a 
plaintiff  cannot  join  his  demands  against  the  three  houses  in  one  bill.  This 
was  stated,  in  the  course  of  the  argument,  in  Ward  v.  Tht  Duke  o/Nortkum-^ 
berland^  (a)  in  which  the  question  of  multifariousness,  in  mixing  joint  and 
separate  demands  in  one  bill,  was  very  fully  discussed.  In  that  case,  the  plain- 
tiff  was  tenant  to  the  preceding  Duke  of  Northumberland,  and  the  defendants, 
the  existing  Duke  and  Lord  Beverley,  were  his  executors,  and  the  bill  was  filed 
against  them,  as  such  executors,  for  an  account  of  dealings  between  the  plaintiff 
and  the  deceased  Duke,  and  for  satisfaction  of  the  plaintiff's  demands  out  of 
his  assets ;  the  bills  abo  prayed  an  account  against  the  existing  Duke,  as  the 
heir-at-law  of  the  late  Duke,  of  dealings  between  him  and  the  plaintiff  since 
the  death  of  the  late  Duke.  To  this  bill  the  two  defendants  put  in  separate 
demurrers;  that  of  the  Duke  was  in  these  words:  ^^For  that  the  complainants, 
in  and  by  the  said  bill  of  complaint,  have  made  a  demand  against  both  the 
defendants  jointly,  as  executors  of  the  late  most  noble  Hugh  Duke  of  Northum- 
berland, and  have  also  thereby  sought  relief  against  this  defendant,  Hugh  Duke 
of  Northumberland  personally  upon  a  separate  and  distinct  claim,  to  which,  as 
executor  of  the  late  Duke  of  Northumberland,  if  at  all,  he  is  not  liable;  where- 
foce,"  &C.  Lord  Beverley*s  demurrer  was  as  follows:  **For  that  the  said 
bill  contains  in  itself  parties  which  have  no  relation  to,  or  dependance  upon, 
each  other,  whereby  the  said  bill  is  drawn  to  unnecessary  length ;  and  this 
defendant  if  he  should  be  compelled  to  make  answer  thereto,  will  be  put  to 
unnecessary  expenses,  contrary  to  the  constant  practice  of  this  honourable 
CouTt;  wherefore,"  ^.  Both  these  demurrers  came  on  for  argument  together, 
and  were  allowed.  In  pronouncing  the  judgment  of  the  *Gourt,  p  ^aar  1 
Sir  A.   Macdonald,  L.  C.  B.  said,  **  Lord  Beverley  very  justly  ^  -I 

objects  to  being  jqined  in  a  suit,  a  considerable  part  of  which  relates  merely  to 
the  private  concerns  of  the  present  Duke  and  has  no  connection  with  the  estate 
of  their  testator.  As  to  the  demurrer  of  the  Duke,  he  is  indeed  interested  in 
every  part  of  the  bill,  but  in  different  characters :  in  the  one,  he  can  only  be 
sued  jointly  with  his  co-executor ;  in  the  other,  he  is  perfectly  distinct  from 
him.  The  two  demands  against  the  Duke  are  indeed  of  a  similar  nature,  but 
perfectly  distinct  and  unconnected  ;  as  one  of  the  executors  of  his  father  he  has 
a  right  to  object  to  that  estate  being  implicated  in  a  litigation  concerning  his  own 
affaire." 

It  is  to  be  observed  that  the  objection  on  account  of  multifariousness  will  only 
apply  where  a  plaintiff  claims  several  matters  of  different  natures  by  the  same 
bill ;  and  that  where  one  general  right  only  is  claimed  by  the  bill,  though  the 
defendants  have  separate  and  distinct  interests,  a  demurrer  will  not  hold.  (6)  As 
where  a  person  claiming  a  general  right  to  the  sole  fishery  of  a  river,  files  a  bill 
against  a  number  of  persons  claiming  several  rights  in  the  fishery,  as  lords  of 
manors,  occupiers  of  lands  or  otherwise  ;  (c)  so,  in  a  bill  for  duties,  the  city  of 
London  were  permitted  to  bring  several  of  the  persons  before  the  Court,  who 
dealt  in  those  things  whereof  the  duty  was  claimed,  to  establish  the  plaintifiTs 
right  to  it ;  and  where  the  lord  of  a  manor  filed  a  bill  against  more  than  thirty 
tenants  of  the  manor,  freeholders,  copyholders  and  leaseholders,  who  pwed  rents 
10  the  lord,  but  had  confused  the  boundaries  of  their  several  tenements,  praying 
a  commission  to  ascertain  the  boundaries,  and  it  was  objected,  at  the  hearing, 
that  the  suit  was  improper,  as  it  brought  before  the  Court  many  parties  having 

(y)  Hsrriflon  ▼.  Hogg,  8  Yes.  Jan.  333,  3?8. 

(a)  2  Antt.  469.  (b)  Lord  Rad.  147. 

(e)  Mmyor  of  York  ▼.  PilkiDgton,  1  Atk.  282,  cited  ibid. 
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distinct  interests,  it  was  answered  that  the  lord  claimed  one  general  right,  for 
the  assertion  of  which  it  was  necessary  to  ascertain  the%everal  tenements ;  and 
a  decree  was  made  accordingly,  {d)  Upon  the  same  principle  it  is  that  one  suit 
is  entertained  for  tithes  against  several  parishioners.     Suits  of  this  nature,  how- 

r  *4iA  1  ^^^^^  ^^^^  ^  ^^^  ^objects  of  the  same  nature  ;  and  if  a  bill  is 
^  -*  filed  against  several  defendants  for  objects  of  a  different  natttie, 

although  the  plaintiff  claims  them  all  in  the  same  character,  it  will  be  moltiik- 
rious  ;  thus,  if  a  parson  should  prefer  a  bill  again9t  several  persons,  viz  :  against 
some  for  tithes  and  against  others  for  glebe,  it  would  be  liable  to  demurrer  ;  and 
SQ  if  the  lord  of  a  manor  were  to  prefer  one  bill  against  divers  tenants  for  severd 
distinct  matters  and  causes,  such  as  common,  waste,  several  piscary,  &c.,  this 
would  be  wrong,  though  the  foundation  of  the  suit,  viz  :  the  manor,  be  an  eatife 
thing,  (e) 

Upon  the  same  ground,  in  the  case  before  referred  to  of  TFard  v.  the  Duke 
of  Northumberland^  the  reason  -given  by  the  Court  for  allowing  the  demurrer 
of  the  Duke  was,  that,  although  he  was  interested  in  every  part  of  the  biQ,  he 
was  so  in  different  characters,  and  the  demands  against  him  were  perfectly  dis- 
tinct and  unconnected  ;  and  that,  as  one  of  the  executors  of  his  father,  he  had 
a  right  to  object  to  his  father's  estate  being  implicated  in  a  litigation  conoemiqg 
his  own  affairs.  And  where  an  information  was  filed  against  a  public  corpora- 
tion, stating  that  the  corporation  was  seized  of  real  estates  for  the  purposes  of 
public  utility,  and  of  other  real  estates  in  trust  for  private  charity,  and  that  the 
defendants  had  sold  part  of  the  first- mentioned  estates,  and  were  selling  the 
remainder,  charging  also  a  general  misapplication  of  the  funds  of  the  charity, 
and  praying  an  injunction  to  restrain  the  first,  and  the  Court's  regulation  of  the 
latter,  a  demurrer  for  multifafiousness  was  allowed.  (/) 

It  is  to  be  remarked  that  the  noble  and  learned  author  of  the  treatise  on  plead- 
ings in  the  Court  of  Chancery  appears  to  confine  the  meaning  of  muUifarioos- 
ness  to  cases  where  a  plaintiff  demands  several  matters  of  different  natures 
of  several  defendants  by  the  same  bill ;  (g)  but  in  the  Attorney  Gefieral  v. 
the  Ooldamithe'  Company^  {h)  Sir  L.  Shadwell,  V.  C,  says,  ^^  I  apprehend 
that,  besides  what  Lord  Redesdale  has  laid  down  upon  the  subject,  there  is  a 
rule  arising  out  of  the  constant  practice  of  the  Court,that  it  is  not  competent 
f  *447  1  *  where  A.  is  sole  plaintiff,  and  B.  is  sole  defendant,  for  A.  to  unite 
I-  -^  in  his  bill  against  B.  all  sorts  of  matters  wherein  they  may  be  mutu- 

ally concerned.  If  such  a  mode  of  proceeding  were  allowed,  we  should  hate 
A.  filinfir  a  bill  against  B.,  praying  to  foreclose  one  mortgage;  and,  in  the 
same  bill,  praying  to  redeem  another,  and  askino^  many  other  kinds  of  relief 
with  respect  to  many  other  subjects  of  complaint.  In  that  case  the  informa- 
tion against  the  Company  stated  that  there  was  a  charity  for  the  benefit  of 
young  men  being  free  of  the  Company,  and  then  alleged  that  divers  other 
bequests  had  been  made  to  the  Company  for  the  purpose  of  making  loans  to 
young  men  for  their  advancement  in  business^ or  life,  and  prayed  that  the  first- 
mentioned  charity,  and  all  other  (if  any)  like  gifts  and  bequests  to  the  Companj 
might  be  established,  and  that  the  due  performance  of  the  charitable  trusts  might 
be  enforced  for  the  future,  <&c.,  and  the  Vice  Chancellor,  upon  a  demurrer  being 
put  in  to  the  information  because  it  was  exhibited  for  several  and  distinct  mat- 
ters which  ought  not  to  be  joined  together  in  one  information,  held  the  informa- 
tion to  be  multifarious,  and  allowed  the  demurrer,  (t) 

(d)  Magdalen  Coll.  v.  Athill,  Lord  Red.   148,  n. 

(e)  Berke  v.  Harria,  Hardree,  837. 

(/  )  Attorney  General  ▼.  the  Corporation  of  Caraarthen,  Coop.  30. 
(i)  Lord  Red.  147.  (A)  6  Sim.  670—5. 

(i)  6  Bim.  670—5. 
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It  should  be  noticed  that,  in  the  above  case,  there  was  nothing  in  the  informa- 
tion to  show  that  the  character  of  the  beqaests  was  homogeneous^  and  thtft 
his  Honor  held  that  if  there  had  been  any  allegation  to  show  that  they  were  of 
that  character,  although  there  might  be  minute  difTerences  between  the  bequests, 
they  might  all  have  been  comprised  in  the  same  information  ;  as  in  the  case  of 
the  Jfttomey  General  v.  The  Merchant  Tailors^  Company^  \k)  where  the  in- 
formation prayed  the  establishment  or  regulation  of  a  great  number  of  differ- 
ent charitable  gifts,  which  were  stated,  in  the  information,  to  have  been  made 
to  the  Company,  by  way  of  bequest  or  otherwise,  on  trust,  to  lend  out  the  same 
to  freemen  of  the  Company,  or  upon  some  other  like  or  corresponding  trust,  for 
the  benefit  or  advancement  of  freemen  in  trade  or  business.  The  number  of 
eharities  in  respect  of  which  the  relief  was  sought  by  the  information  was 
eight ;  but  as  there  were  to  be  applied  mainly  and  substantially  for  the  same 
objects,  and  it  appeared  upon  the  information  that,  owing  to  the  minuteness 
*of  the  snms,  each  of  them  could  not  be  administered  as  the  donors  p  «aaq  -\ 
pointed  out,  the  Vice  Chancellor  thought  that  the  Court  ought,  at  ^  J 

the  hearing,  to  deal  with  them  conjointly,  and  that  the  information  was  not 
mnltifarions.  (/) 

Upon  the  same  principle,  it  has  been  held  that  where  matters  are  joined  in 
the  same  bill  which  require  the  publication  orthe  depositions  of  the  same  wit- 
nesses at  one  time,  and  other  depositions  from  them  at  a  subsequent  time,  the 
bill  will  be  multifarious.  Thus,  in  Dew  v.  Clarke^  (m)  where  the  objects  of 
the  bill  were  to  perpetuate  the  testimony  of  witnesses,  and  also  to  obtain  imme- 
diate relief,  founded  upon  the  evidence  of  the  same  witnesses,  a  demurrer  for 
multifariousness  was  allowed.  And  so  where  a  bill  was  filed  for  a  commission 
to  examine  witnesses  abroad,  in  support  of  the  plaintiflTs  case  in  two  separate 
actions  at  law,  which  had  been  brought  against  him  by  the  same  person  for  libel, 
and  for  an  injunction  in  the  meantime,  a  demurrer  for  multifariousness  was 
allowed,  (n)  With  reference  to  the  last  point,  it  is  to  be  observed,  that,  in  the 
ease  of  Kensington  v.  White^  (o)  the  Court  of  Exchequer  held  that  a  bill  to 
restrain  a  plaintifl!*  at  law  from  proceeding  on  five  different  policies  of  insurance 
effected  on  different  ships,  between  the  same  parties,  was  not  demurrable  to  for 
mnlttfarionsness ;  but,  in  Shaekell  v.  Macauiey^  the  Vice  Chancellor  (Sir  J. 
Leach)  said  that  the  report  of  that  case  was  too  loose  to  afford  any  principle, 
.  *and  that  underwriting  causes  are  not  to  be  relied  upon  as  fur-  p  *aao  n 
nishing  general  rules,  (p)  ^  "^ 

II   .M  I     ■■     ■—  ■  -      ■—  ■  ■■     ^         ■     ■■    ■  ■■■■■■■  ^^— W^^ll^i^i^^.^^^^^.—  ■   ■■I,  ■■  ,  MM      ■  ■     ■  MM^— i^^W^i^^— ^^^B— ^^M^^^^^ 

(k)  5  Sim.  288. 

(/)  Attorney  General  v.  Merchant  Tailori*  Company,  1  M.  A^K.  189.  It  is  to  be  noticed 
dwi  in  the  above  caae^  the  charitiee  respecting  which  the  information  had  been  filed,  amounted 
in  camber  to  eight,  and  that  one  of  the  grounds  of  demurrer  was,  that  there  was  a  defect  of 
parties^  because  it  appeared  that  the  interest  of  one  of  the  sums  was  to  be  paid  to  another 
company,  which  company  it  was  insisted  ought  to  have  been  made  a  party  to  the  informa- 
tion, but  the  Vice  Chancellor  held  otherwise,  and  over-ruled  the  demurrer,  as  well  upon  that 
ground  as  upon  the  ground  of  multifariousnees.  The  case,  however,  was  afterwards  brought 
beibfe  Lord  Brougham,  Ch.,  upon  appeal,  when  his  Lordship  agreed  with  the  Vice  Chancel- 
lor apon  the  qoestion  of  multifiuriousness,  and  hekl  that,  had  the  information  been  confined 
to  seven  branches  of  the  charity,  there  could  have  been  no  objection  to  it ;  but  he  thought 
that  with  reference  to  the  eighth  charity,  the  other  company  ought  to  have  been  before  the 
Court;  but,  as  the  addition  of  them  as  parties  might  render  the  suit  multifarious,  leave  was 
given  to  amend  the  information  1^  striking  out  the  matter  relating  to  that  charity. 

(m)  1  8.  dc  8.  108.  (n)  Bhackell  ▼.  Macaulay,  2  8.  dc  8.  79. 

(o)  8  Price,  164. 

\p)  It  is  submitted,  however,  that  the  demurrer  of  the  Court  of  Exchequer  may  be  aup- 
poitcd  upon  the  ground  suggested  in  the  courM  of  the  argument,  namely,  that  according  to  the 
rales  of  courts  of  law,  where  there  are  several  actions  by  and  against  the  same  parties,  of 
waA  a  nature  that  there  may  bo  the  same  plea  and  the  same  judgment  in  Court,  such  actions 
any  be  consolidated.     Cecil  ▼.  Brigges,  2  T.  R.  639 ;  Brown  ▼.  Dixon,  1  T.  R.  274. 
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From  the  above  cnses  it  may  be  deduced  that  a  plaintiff  cannot  join  in  his 
bill,  even  ^inst  the  same  defendant,  matters  of  different  natures,  although 
arising  out  of  the  same  transaction ;  yet,  when  the  matters  are  homogenemit 
in  their  character,  the  introduction  of  them  in  the  same  bill  will  not  be  moilt- 
farious  ;  and  it  is  to  be  observed  that  this  distinction  will  not  be  affected  by  the 
circumstance  of  the  plaintiff  claiming  the  same  thing  under  distinct  titles,  and 
that  the  statement  of  such  different  tides  in  the  same  bill  will  not  render  it  mul- 
tifarious. Thus,  where  a  bill  was  filed  for  tithes  by  the  rector  of  a  parish  in 
liondon,  in  which  the  title  was  laid  under  a  decree  made  pursuant  to  the  87th 
Hen.  8,  c.  12,  by  which  payment  of  tithes  was  decreed  in  London  at  the  rale 
of  28.  9(1.  in  the  pound  on  the  rents,  with  a  charge  that  in  case  each  decree 
should  not  be  deemed  binding,  the  plaintiff  was  entitled  to  a  similar  paymeot, 
under  a  previous  decree,  made  in  the  year  1535,  and  confirmed  by  the  same 
act ;  and  in  case  neither  of  the  said  decrees  were  binding,  the  bill  charged  that 
the  plaintiff  was  entitled,  by  ancient  usage  and  custom  from  time  imraemorial, 
to  certain  dues  and  oblations  calculated  according  to  rent  at  2s.  9dL  in  the 
pound,  &c.,  a  demurrer  for  multifariousness  was  over-ruled,  (q) 

As  a  bill  by  the  same  plaintiff  against  the  same  defendant  for  different  matlen 
would  be  considered  multifarious,  so,  a  fortiori^  would  a  bill  by  several  plain- 
tiffs, demanding  distinct  matters,  against  the  same  defendants,  (r)  Thus,  if  ai 
estate  is  sold  in  lots  to  different  purchasers,  the  purchasers  cannot  join  in  ezhi- 
r  *^^n  1  ^^^'"S  ^"®  ^^^^  against  *the  vendor,  for  a  specific  perlbrmance ;  for 
L  J  each  party's  case  would  be  distinct,  and  there  must  be  a  distinct 

bill  upon  each  contract,  (a)  Upon  the  same  principle,  where  the  heir  and  next 
of  kin  of  an  intestate,  who  was  kn  infant,  was  joined  with  hw  sister,  who  was 
the  other  next  of  kin,  as  plaintiff  in  a  bill  against  the  widow,  who  had  taken 
out  administration  to  the  intestate's  effects,  and  had  also  taken  possession  of  the 
real  estate,  as  guardian  to  the  infant  heir  for  an  account  both  of  the  real  and 
personal  estate.  Sir  L.  Shad  well,  V.  C,  allowed  a  demurrer  for  multifarious- 
ness, on  the  ground  that  the  interests  in  the  real  and  personal  estate,  were 
distinct  from  each  other,  {t)  And  so  where  a  lay  rector  and  the  vicar  joined 
as  plaintiffs  in  a  suit,  praying  that  the  occupiers  might  account  to  them  for  the 
tithes  respectively  due  to  them,  the  Vice  Chancellor  (Sir  J.  Leach)  allowed  a 
demurrer  for  multifariousness,  because  they  had  sought  an  account  of  the  tithes 
respectively  due  to  them,  which  were  distinct  matters.  His  Honor,  however, 
observed  that  it  might  have  been  otherwise,  if  the  plaintiffs  had  alleged  that  they 
together  were  entitled  to  all  the  tithes,  and  had  prayed  a  general  aocoanL  (u) 
And  it  has  been  decided  that  a  bill  does  not  become  multifarious  because  all  the 
plaintiffs  are  not  interested  to  an  equal  extent  $  as  in  Knye  v.  Moore^  (v)  where 
a  bill  was  filed  by  a  woman  and  her  children  to  compel  the  delivery  up  of  a 
deed  by  which  the  defendant  had  made  a  provision  for  the  woman,  (with  whom 
he  had  cohabited)  and  her  children,  .and  which  had  been  executed  in  pursuance 
of  an  agreement,  whereby  he  was  bound,  besides  the  execution  of  the  deed,  to 
pay  to  the  woman  an  annuity  for  her  life,  an  account  of  which  was  also  sought 
by  the  bill;  it  was  objected  upon  demurrer  that  the  bill  was  ronltifkrioua, 
because,  besides  seeking  the  performance  of  the  agreement  under  which  the 
mother  alone  was  entitled,  it  joined  to  that,  the  claim  for  the  deed  in  which 
r  *4ftl  1  ^^^  ^^^  interested  jointly  with  her  children  ;  but  the  *Vice  Chan- 
^  -^  cellor  (Sir  J.  Leach)  thought  that  the  whole  case  of  the  mother 

(q)  Owen  v.  Nodin,  M*Lel.  338,  13  Price,  478  8.  C. 

(r)  Jones  v.  Garcia,  del.  Rio.  1  Turn.  A  R.  301. 

(a)  CowperEq.  PI.  182. 

(^)  Dunn  V.  Dunn,  2  Sim.  329,  vide  etiamt  Maud.  ▼.  Acklom,  tbw  331. 

(u)  Exeter  College  v.  Rowland,  Mad.  &  Geid.  94. 

(«)  1  8.  &  8.  61. 
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being  properly  the  mbject  of  one  bill,  the  suit  did  not  become  multifarioos, 
becanse  aU  the  plaintifls  were  not  interested  to  an  equal  extent  (w) 

And  so  where  several  persons  claim  under  one  general  right;  they  may  file 
one  bill  for  the  establishment  of  that  right,  without  incurring  the  risk  of  a 
demurrer  for  multifariousness,  although  the  title  of  each  plaintiff  may  be  dis- 
tinei ;  thus,  in  Powel  y.  the  Earl  of  PowU^  {x)  where  the  freehold  tenants  of 
m  lordship  having  rights  of  common  over  certain  lands,  the  lord  approved  parts 
of  the  common  lands  and  granted  them  to  other  persons ;  but  the  tenants  pros- 
trated the  fences,  upon  which  actions  of  trespass  were  brought  against  them, 
mnd  they  filed  a  bill  in  the  Court  of  Exchequer,  in  the  nature  of  a  bill  of  peace, 
sigaiofli  the  lord  and  his  grantees,  to  be  quieted  in  the  enjoyment  of  their  com- 
monable rights ;  a  general  demurrer  was  over-ruled,  the  Court  being  of  opinion 
that  the  objection  that  the  plaintiffs  might  each  have  a  right  to  make  a  separate 
defence  to  the  actions  at  law,  was  not  valid,  as  there  was  one  general  question 
to  be  settled,  which  pervaded  the  whole,  {y) 

The  proper  way  in  which  to  take  advantage  of  multifariousness  in  a  bill  is 
by  demurrer,  and  it  is  too  late  to  object  to  a  suit  on  that  ground  at  the  hear- 
ing, {z)  It  seems,  however,  from  the  report  of  the  Master  of  the  Rolls'  judg- 
ment in  Greenwood  v.  Churchill  (a)  that  the  objection  may  be  taken  by  answer, 
and  that  though  the  defendants  are  precluded  from  raising  the  objection  at  the 
hearing,  the  Court  itself  will  take  the  objection,  if  it  thinlcs  fit  to  do  so,  with  a 
Tiew  to  the  order  and  regularity  of  its  proceedings. 


Great  care  must  be  taken  in  framing  a  bill  that  it  does  not  contain  p  ^apm  -i 
etateroentB«  or  charges  which  are  scandalous  or  ^impertinent,  for,  ^  J 

if  it  does,  it  may  be  objected  to  by  the  defendant;  and  if  upon  reference  to  a 
Master  of  the  Court,  to  inquire  into  the  foundation  of  such  objection,  he  should 
report  that  the  bill  does  contain  matter  criminal  or  scandalous,  or  not  pertinent 
to  the  subject  of  litigation,  such  parts  will  be  expunged  with  costs  to  the  party 
aggrieved ;  and  it  is  said  that  the  counsel  who  drew  or  signed  the  bill  shall  pay 
saeh  costs. 

Scandal  consists  in  the  allegation  of  any  thing  either  in  a  bill,  answer,  or 
any  other  pleading,  which  is  unbecoming  &ie  dignity  of  the  Court  to  hear,  or 
is  contrary  to  good  manners,  or  which  charges  some  person  with  a  crime  not 
necessary  to  be  shown  in  the  cause ;  (c)  to  which  may  be  added  that  any  unne- 
eeesary  allegation  bearing  cruelly  upon  the  moral  character  of  an  indiridual  is 
alao  seandalous.  {d) 

There  are  many  cases,  however,  in  which,  though  the  words  in  the  record 
are  very  scandalous,  and  highly  reflecting  upon  the  party,  yet  if  they  are  mate- 
rial to  the  matter  in  dispute,  and  tend  to  a  discovery  of  the  point  in  question, 
they  will  not  be  considered  as  scandalous ;  for  a  man  may  be  stated  on  the 
leeord  to  be  guilty  of  a  very  notorious  fraud,  or  a  very  scandalous  action,  as  in 
the  case  of  a  brokerage  bond  given  before  marriage  to  draw  in  a  poor  woman 
to  marry,  or  in  the  case  where  a  man  falsely  represents  himself  to  have  a  great 
estate,  when  in  fact  he  is  a  bankrupt ;  or  where  one  man  is  personated  for 


(lo)   Vidt  obaenratioiM  on  this  case  in  Doon  ▼.  Dann,  2  Sim.  329. 
(x)  1  Y.  A&  J.  159. 

(y)  In  eaMs  of  mnltifarioafoeas  in  bills  by  Mveral  plaintiffii  where  eoiDe  have  no  inteveit 
at  all*  ante^  Parties. 

(r)  Ward  t.  Cooke,  5  Mad.  122,  Wynne  ▼.  Callander,  1  Ross.  293. 
(a)  1  M.  At  K.  659.  (e)  Prac.  Reg.  383. 

\d)  P.  Lord  £kbn  in  Coffin  v.  Cowper,  6  Yes.  614. 
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another ;  or  in  the  case  of  a  common  cheat,  gamester,  or  sharper,  about  the 
town ;  in  these,  and  many  other  instances,  it  may  appear  to  be  very  scandalous, 
and  not  fit  to  remain  on  the  records  of  the  Court  $  and  yet,  perhaps,  withoot 
having  an  answer  to  this  very  matter,  the  party  may  lose  his  right ;  the  Court, 
therefore,  always  judges  whether,  though  matter  be  prima  fade  scandaloas,  it 
is  or  is  not  of  absolute  necessity  to  state  it ;  and  if  it  materially  tends  to  the 
point  in  question,  and  is  become  a  necessary  part  of  the  cause  and  material  to 
r  0Afio  •}  ^^^  defence  of  either  party,  the  Court  never  looks  *upon  this  to  be 
^  ^  scandalous,  (e)     ^ere  it  otherwise,  it  wouid  be  laying  down  a  rule 

that  all  charges  of  fraud  are  scandalous,  which  would  be  dangerous ;  {/)  upoa 
this  principle,  therefore,  it  has  been  held  that  in  a  bill  by  a  testator's  son  and 
heir-at-law  impeaching  the  will  on  the  ground  of  undue  influence  jezercised  by 
the  defendant  over  the  testator's  mind,  an  allegation  that  at  a  time  specified  alie 
was  discovered  to  have  been  engaged  in  a  criminal  conversation  with  the  tes- 
tator, and  that  she  openly  cohabited  with  him  as  if  she  had  been  his  wife,  wai 
considered  by  Sir  C.  Pepys,  M.  R.,  as  not  scandalous  or  impertinent;  because, 
supposing  an  action  to  be  tried  at  law,  and  the  plain  tiff  for  the  purpose  of  estab- 
lishing his  title,  which  the  will  displaced,  were  to  endeavour  to  impeach  the 
validity  of  the  will,,  upon  the  ground  that  it  had  been  executed  under  undue 
influence  exercised  by  the  female  defendant,  it  miffht  be  a  very  material  part  of 
the  evidence  that  she  had  many  years  ago  entered  into  a  criminal  conversalioa 
with  the  testator,  &c  {g) 

And  so  it  has  been  determined,  that  if  a  bill  be  filed  by  a  cestui  que  Irust  for 
the  purpose  of  removing  a  trustee,  it  is  not  scandalous  or  impertinent  to  chal- 
lenge every  act  of  the  trustee  as  misconduct,  nor  to  impute  to  him  corrupt  or 
improper  motives  in  the  execution  of  the  trust,  nor  to  allege  that  hb  conduct  is 
the  vindictive  consequence  of  some  act  on  the  part  of  the  cestui  que  irusi,  or  of 
some  change  in  his  situation.  (A)  It  is  to  be  observed,  however,  that  in  such  a 
case  it  would  be  impertinent,  and  might  be  scandalous  to  state  any  circumsiaoce 
as  evidence  of  general  malice  or  personal  hostility,  without  connecting  such  cir- 
cumstances with  the  acts  of  the  trustee  which  are  complained  of,  because  the 
fact  of  a  party  entertaining  general  malice  or  hostility  against  the  plaintiff,  affords 
no  necessary  or  legal  inference  that  the  conduct  of  the  trustee  in  any  particttlar 
instance  results  from  such  motive. 

r  *4ft4  1  *^^  ^^  ^^^  decided,  that  under  a  general  charge  of  immorality, 
1-  J  evidence  of  particular  instances  of  misconduct  may  be  introdaced.(i} 

Where  therefore  such  evidence  can  be  made  use  of  under  the  general  charge,  the 
specific  instances  should  not,  if  it  can  be  avoided,  be  introduced  into  the  bill ;  thns 
it  is  improper  in  a  suit  which  is  founded  upon  the  want  of  chastity  in  a  pattico- 
lar  individual,  as  in  cases  of  bills  to  set  aside  securities  given  turpi  conMidera- 
tione,  to  chaige  particular  instances  of  levity  which  might  affect  the  charseler 
of  strangers,  and  to  fill  the  record  with  private  scandal ;  because  eyidenoe  of 
those  particular  instances  may  be  given  under  the  general  charge,  (k) 

From  what  has  been  said  before,  it  may  be  collected  tliat  although  nothiQg 
relevant  can  be  scandalous ;  matter,  in  a  bill,  may  be  impertinent  without  being 
scandalous.  (/) 

Impertinencies  are  described  by  Lord  Chief  Baron  Gilbert  to  be,  **  whae 
the  records  of  the  Court  are  stuffed  with  long  recitals,  or  with  long  digressiooi 


(e)  Otib.  For.  Rom.  207.  (/)  Fenboolet  v.  Panavant,  2  Vet.  S4. 

(g)  Anon.  1  My  hie  &  Craig,  78,  vide  etiam  Lord  St.  John  t.  Lady  Sl  John,  11  Vea. 
526. 

(A)  Earl  of  Portsmoath  t.  Fellowa,  5  Mad.  450. 

[%)  Whaley  v.  Norton,  1  Vern.  483,  CUrke  v.  Periam,  2  Atk.  333,  337. 
0  Clarke  ▼.  Periam,  ubi  supra,  (/)  Fenb5alet  ▼.  PaanTmnt,  2  Yet.  84. 
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of  matter  of  fact,  which  are  altogether  unnecessary  and  totally  immaterial  to  the 
matter  in  question ;  as  where  a  man  will  tell  a  tale  of  a  tub,  where  he  sets  forth 
along  deed  which  is  not  prayed  to  be  set  forth  in  hssc  verba^  where  he  stuffs 
his  answer  with  long  recitals  which  are  nothing  to  the  purpose,  as  where  a  bill 
of  revivor  is  brought,  and  the  party  will  set  forth  in  hsec  verba^  not  only  the 
original  Ml  and  answer,  but  the  whole  proceedings  in  the  cause;  whereas,  all 
these  being  matters  of  record,  and  of  which  the  party  hath  once  paid  for  copies, 
he  ought  not  to  pay  for  them  over  again,  nor  is  there  occasion  to  set  them  forth 
over  again  in  hssc  verba^  or  to  make  an  unnecessary  repetition  thereof,  for  they 
oi^ht  to  be  set  forth  very  concise  and  short  *'(m)  From  the  above  definition  it 
wul  be  seen,  that  impertinence  is  the  same  description  of  fault  in  pleadings  in 
eqaity  which  in  those  at  common  law  is  denominated  surplusage.  This  at 
law,  taken  in  its  largest  sense,  'includes  the  introduction  of  unne-  r-  ^.^^  -, 
cessary  matter  of  whatever  description,  and  includes  as  well  the  ^  -^ 

admission  of  matter  wholly  foreign,  as  well  as  of  matter  which  though  not 
wholly  foreign,  does  not  require  to  be  stated,  or  which  if  stated,  should  be  so 
widi  conciseness,  (n)  The  former  of  these  species  of  surplusage,  however,  is 
what  comes  more  properly  under  the  description  of  impertinencen  whilst  the 
latter  may  be  termed  prolixity.  The  attention  of  the  reader  is  called  to  this 
distinction,  because  some  difference  of  opinion  exists  concerning  the  conse- 
quence of  introducing  superfluous  matter  of  the  latter  class  in  pleadings  in  equity. 
In  Lowe  v.  fVUliams^  (o)  Sir  J.  Leach,  V.  C,  appears  to  have  considered 
that  the  proper  check  to  abuses  of  this  description  would  be  in  costs,  that  it 
woold  subject  a  pleader  to  innumerable  difficulties,  if  relevant  matter  were  to 
he  deemed  iai  pertinent,  wherever  it  is  less  cohcisely  expressed  than  the  nature 
of  the  case  necessarily  requires ;  and  the  same  opinion  appears  to  have  been 
adopted  by  Sir  W.  Alexander,  L.  C.  B.,  in  Balby  v.  ffllHamsJp)  On  the 
other  hand,  in  SXiUik  v.  Evans^  (q)  Lord  Eldon  appears  to  have  held  that  need- 
less prolixity  was  in  itself  impertinence,  although  the  matter  should  be  relevant 
In  diat  case  a  motion  had  been  made  for  a  special  reference  to  the  Master  to  tax 
the  costs  of  a  prolix  schedule  which  the  Master  had  reported  to  be  pertinent, 
and  the  Lord  Chancellor  said,  *Hhe  true  question  is,  whether  a  case  can  exist 
in  which  a  Master  can  report  an  answer  to  be  pertinent,  but  that  he  cannot  do 
justice  without  a  special  reference  being  made  to  him  to  inquire  into  some  pro- 
lixity not  impertinent  For  this  no  authority  is  cited ;  and  if  I  decide  with  the 
Master,  I  mast  decide  that  this  prolixity  is  not  impertinent,  which  I  should  be 
rehsctant  to  do.  If  in  an  examination,  the  examinant  sets  forth  tradesmens'  bills 
at  length,  it  is  impertinent  If  pertinence  and  impertinence  be  so  mixed  that 
they  cannot  be  separated,  the  whole  is  impertinent  So  a  prolix  setting  forth  of 
pertinent  matter  is  impertinent"  The  same  opinion  'was  after-  r-  ^.-^  -^ 
wards  adopted  by  the  Court  of  Exchequer,  in  AT  Morris  v.  El-  L  -» 

/io/,  (r)  and  in  Gompertz  v.  Best^  («J  Lord  Abinger,  (L.  C.  B.,)  upon  a  question 
of  a  similar  nature,  said,  ^^he  was  uisposed  to  agree  with  Lord  Eldon  in  think- 
ing prolixity  impertinence,  but  that  it  was  a  question  of  degree."  With  refer- 
enee  to  this  point  it  is  to  be  observed,  that,  in  the  orders  of  the  Court,  the  use- 
less repetitions  of  deeds  and  writings  in  hsec  verba^  causeless  recitals,  tautologies, 
tod  multiplication  of  words,  are  enumerated  with  the  other  impertinences  to  be 
avoided ;  {i)  upon  the  whole,  however,  it  must  be  admitted  that  it  is  difficult 
to  lay  down  any  general  rule  upon  the  subject,  and  that  the  question  whether 
a  relevant  statement  has  been  made  with  so  much  prolixity  as  to  call  for  the 

(m)  OOb.  For.  Rom.  209.  (n)  Stephen  on  Pleadnig,  483. 

(o)  tS.  6lH.  575—577.  (p)  1  M'Lel.  A  Y.  334. 

Iq)  7  Price  278,  n.  (r)  8  Price  674. 

(t)  1  Yoonge  A.  Collyer  117.  (/)  Beame*s  Old.  70»  166. 
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interferenoe  of  the  Court,  further  than  the  expression  of  its  censure,  must  depend 
00  the  circumtances  of  each  particular  case. 

It  is  to  be  observed,  that  neither  scandal  nor  impertinence,  however  gross  it 
may  be,  is  a  ground  of  demurrer,  it  being  a  maxim  of  pleading  that  utile  per 
inutile  non  viliittur.  Where  however  there  is  scandal  or  impertinence  in  a 
bill,  the  defendant  is  entitldd  to  have  the  record  purified  by  expunging  the  scan- 
dalous or  impertinent  matter.  In  order  that  this  might  be  done,  the  course  for- 
merly was  for  the  defendant  to  move  the  Court  for  an  order  to  have  the  bill 
referred  to  a  Master  to  report  whether  it  was  scandalous  or  impertinent.  This 
reference  was  obtained  of  course,  and  being  general,  without  specifying  the  psr- 
ticular  passages  objected  to,  (u)  obviously  precluded  the  party,  whoee  pleadiif 
was  alleged  to  be  scandalous,  from  exercising  any  judgment  upon  the  subject, 
much  less  from  submitting  to  have  the  objectionable  passages  expungecL  To 
remedy  this  a  regulation  has  been  made,  under  which  no  order  can  be  made  for 
referring  any  pleading,  or  other  matter  depending  before  the  Court,  for  scandal 
or  impertinence,  unless  exceptions  are  taken  in  writing,  and  signed  by  counsel, 
describing  the  particular  passages  which  are  considered  to  be  scandalous  or 
r  «ilR7  1  >n^P^<'^i°^nt,  nor  unless  such  order  *be  obtained  within  six  days 
L  -i  after  the  delivery  of  the  exceptions,  {x)    It  is  to  be  observed,  wiik 

reference  to  the  form  of  exceptions  for  impertinence  under  the  above  order,  that 
it  has  been  decided  that  one  exception  cannot  be  partially  allowed,  and  tbers* 
fore  if  part  of  an  exception  be  good,  and  the  rest  bad,  the  whole  exception  mwt 
be  over-ruled,  (y) 

It  is  provided  by  the  above  order  that  when  any  order  is  made  for  refeniog 
an  answer  or  other  pleading,  or  matter  depending  before  the  Court  for  scandal 
or  impertinence,  the  order  shall  be  considered  as  abandoned,  unless  the  party 
obtaining  it  shall  procure  the  Master's  report  within  a  fortnight  from  ilie  dale  of 
such  order,  or  unless  the  M^ter  shall  within  the  fortnight  certify  that  a  further 
term,  to  be  stated  in  his  certificate,  is  necessary  in  order  to  enable  him  to  make 
a  satisfactory  report ;  in  which  case  the  order  shall  be  considered  as  abandoned, 
if  the  report  be  not  obtained  within  the  further  time  so  specified,  {z) 

The  Master,  i.pon  a  bill  answer  or  other  pleading  being  referred  to  him,  exer- 
cises his  judgment  upon  the  case,  and  certifies  his  opinion  thereon  to  the  CourL 
This  certificate  is  in  the  nature  of  a  report,  of  which  however  he  prepares  do 
draA  $  and  as  no  objections  lie  to  the  report,  it  requires  no  confirmation  by  the 
Court  (a)  The  certificate,  however,  must  be  filed  at  the  Report  Office,  and 
r  458  1  ^"  ^^<^^  <^opy  taken  for  *U8e.  A  party  dissatisfied  with  the  Mas- 
1-  -J  ter's  determination  may  take  the  opinion  of  the  Court,  by  filing 

(tf)  1  Harr.  49. 

(a?)  Order  1828,  xi,  2  Raw.  app.  7.  The  practice  of  the  Court  of  Exchequer,  with  ■»- 
apert  to  references  for  impertinence,  still  remains  the  same  as  it  was  formerly  in  the  Coait 
of  Chancery,  viz :  no  exceptions  are  taken,  and,  upon  motion,  of  course  an  order  will  he  made 
referring  it  to  the  Master  to  look  into  the  pleading  and  see  whether  there  are  any,  and  what 
clauaes  or  matters  contained  in  it,  which  are  scandalous  and  impertinent.    I  Fowl.  E.  P.  395. 

This  order  being  served  on  the  adverse  clerk  in  court,  and  entered,  an  office  copy  ttwieof 
is  left  with  the  master,  and  warrants  are  taken  out  for  the  attendance  of  the  other  party,  ff 
the  Master  should  be  of  opinion  that  the  bill,  or  other  subject  of  referpnoc,  does  not  contaia 
scandal  or  impertinence,  he  preparea  hb  report  accordingly,  and  the  party  dissatisfied  with 
his  report  may  take  objections  in  writing  thereto,  and  proceed  tiefore  him  thereon  by  coqikcI; 
and  if  the  Master  should  over-rule  the  objections,  they  are  then  turned  into  the  form  of  excep- 
tions, without  any  other  variation,  and  are  set  down  in  the  paper  to  be  argued  befiwe  the 
Court  for  its  final  deciaion.     Ibid. 

If  the  exceptions  are  disallowed,  the  report  is  consequently  confirmed,  with  costs  to  be 
taxed,  which  are  to  1^  recovered  in  the  usual  way.     Ibid  396. 

[y)  Wagstaff  V.  Bryan,  I  R.  &  M.  80.         (?)  2  R.  app.  7.  Ord.  xii. 

[a)  1  Turn.  &  V.  781; 
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exeeptiom  to  the  report  and  bringing  it  on  in  that  shape  to  be  heard,  (c)  Such 
exceptions,  however,  should  properly  be  filed  before  the  expiration  of  four  days 
from  the  filing  of  the  report ;  after  whi(;h  period  the  Master  may  proceed,  with- 
OQt  farther  order,  to  expunge  the  ittipertinent  matter,  (if  any)  and  to  tax  the 
costs  of  the  reference,  (r/)  A.  party,  however,  may  take  exceptions  to  the  report 
at  any  time  before  the  impertinent  matter  is  actually  expunged.  If,  therefore, 
aoy  delay  takes  place  in  proceeding  to  expunge  the  impertinence,  the  plaintiff 
may  avail  himself  of  that  delay  to  file  his  exceptions,  even  though  the  four  days 
have  expired,  (e) 

According  to  the  old  practice  of  the  Court,  if  the  Master  certified  the  bill  or 
proceedings  to  be  scandalous  or  impertinent,  and  his  certificate  was  not  excepted 
to,  the  repudiated  matter  could  not  be  expunged,  or  the  costs  taxed,  without 
another  order  by  which  it  was  referred  back  to  the  Master  to  expunge  the  parts 
which  he  had  certified  to  be  scandalous  or  impertinent,  and  to  tax  the  costs,  (^f) 
kc  ;  but  now,  according  to  the  late  orders  of  the  Court,  the  original  order  for 
referring  an  answer  or  other  pleading  or  matter  depending  before  the  Court  for 
scandal  or  impertinence,  must  contain  a  direction  to  the  Master  to  expunge  any 
SQch  scandalous  or  impertinent  matter  as  he  shall  certify  to  be  contained  therein, 
and  which  shall  have  been  the  subject  of  the  reference,  {g) 

By  the  same  order  it  is  provided  that  the  Master  is  to  be  at  liberty  to  tax  the 
costs  of  the  reference  and  consequent  thereupon,  without  further  order,  which 
before  could  not  be  done :  he  is  also  to  direct  by  whom  such  costs  are  to  be 
paid,  (h)  But,  in  order  to  allow  time  for  the  filing  of  exceptions  to  the  report, 
it  is  further  ordered  that  the  scandalous  or  ^impertinent  matter  shall  ^  _  _  ^ 
Doibe  expunged*  nor  the  costs  taxed,  until  the  expiration  of  four  ^  ^ 

days  from  the  filing  of  the  report  of  such  scandal  or  impertinence,  (t) 

By  the  same  order  it  is  directed  that  the  costs,  when  taxed,  are  recoverable 
by  iubpoena,  which,  however,  appears  to  have  been  the  practice  before.  (Jb) 

When  the  Master  has  reported  the  bill  impertinent  or  scandalous,  and  the 
improper  matter  is  to  be  expunged,  instructions  should  be  given  to  the  parly^s 
Clerk  in  Court  to  attend  with  the  record  at  the  Master's  office ;  upon  his  doing 
which  the  Master  will  proceed  to  expunge  the  scandalous  or  impertinent  matter, 
by  striking  his  pen  through  it,  and  setting  his  initials  against  the  clauses  ex- 
punged |  after  which  the  record  so  purified  is  brought  back  by  the  Clerk  in 
Court,  and  replaced  upon  the  file  in  the  Six  Clerks'  office  from  whence  it  was 
taken.  (/) 

With  respect  to  the  time  within  which  it  is  competent  to  a  defendant  to  object 
to  a  bill,  on  the  ground  of  scctndal  or  impertinence^  a  distinction  exists  between 
scandal  and  impertinence }  for  it  has  been  held  that  a  bill  may  be  referred  for 
scandal  in  any  stage  of  the  suit,  (m)  but  that,  far  mere  impertinence,  a  refer- 
ence cannot  be  obtained  after  tne  defendant  has  answered,  or  submitted  to 
answer,  by  obtaining  an  order  for  time.  It  is  to  be  noticed  that  in  Lcuiy  Met" 
gavenny  v.  Lady  Abergavenny^  (n)  Lord  King,  C,  expressed  his  disappro- 


(e)  1  Tarn.  &  V.  781.  {d)  Ord.  1833,  zzit.,  1  M.  &K.  App.  zi. 

{t\  Evans  V.  Owen,  2  M.  4c  K.  382. 

(/)  This  ttill  continaes  ti)  be  the  practice  of  the  Court  of  Exchequer;  and  it  muat  be 
oUerved  that,  if  a  Master  has  once  expunged  the  objectionable  matter,  the  party  cannot  then 
except  to  the  report,  because  when  the  scandal,  dec,  has  been  expanded,  ii  cannot  be  made 
to  appear  hj  the  record  what  it  was,  and  it  U  the  party^s  own  iault  if  he  does  not  except  to 
die  report  in  time.     Craven  ▼.  Wright,  2  P.  Wm.  181. 

(g)  Ord.  1833,  zxi.  (/»)  Ibid. 

(i)  Ord.  1833,  xxl.  {k)  1  Tarn.  &  V.  78«. 

(/)  Ibib. 

(fit)  Anon,  5  Ves.  656,  Penhoulet  v.  Passavant,  2  Yes.  24,  Anon.  ib.  631. 

(n)  2  Peere,  Wma.  311.     Vidt  eliam.  Anon.  2  Yes.  631. 
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bation  of  the  practice  of  referring  bills  for  scandal  aAer  answer,  and  diediaiged 
an  order  so  obtained,  intimating  that  it  should  be  observed  as  a  rule  for  the 
future  not  to  refer  a  bill  for  scandal  afier  the  defendant  had  refused  to  answer 
it  (o)  His  Lordship's  determination  to  alter  the  old  practice  of  the  Court  in 
this  respect  does  appear  to  have  been  adhered  to.  (p) 

It  appears  to  have  been,  formerly,  the  opinion  that,  in  cases  of  scandaU  **the 
Court  itself  was  concerned  to  keep  its  records  clean,  and  without  dirt  or  scan- 
r  *4fi0  1  ^^^  appearing  thereon;"  *and  in  ex  parte  Simpson,  {q)  LordEUdon 
I-  -J  said  that,  with  referenc>e  to  the  subject  of  scandal  in  proceedings, 

either  in  causes  or  in  bankruptcy,  he  did  not  think  that  any  application  by  any 
person  was  necessary ;  and  that  the  Court  ought  to  take  care  that»  either  in  a  snit 
or  in  a  proceeding  in  bankruptcy,  allegations  bearing  cruelly  upon  the  moral 
character  of  individuals,  and  not  relevant  to  the  subject,  should  not  be  put  npoii 
the  record. 

It  has  been  held  that  any  person,  even  a  stranger  to  the  suit,  may  procure  a 
reference  of  any  record  for  scandal ;  (r)  but  in  an  ctnonj^nous  case  (9)  before  the 
late  Vice  Chancellor,  (Sir  J.  Leach)  his  Honor  is  reported  to  have  said  that  no 
application  can  be  maae  by  a  stranger  to  the  record  to  refer  a  bill  for  seandaL 
^^In  order  to  decide  upon  the  scandal,  the  Master  must  be  attended  with  an 
office  copy  of  the  bill,  but  a  stranger  to  the  record  has  no  right  to  take  an  offiee 
copy  of  tne  bill,  and  the  order,  if  made,  might  be  ineffectuaL  Besides,  the 
party  injured  does  not  require  the  aid  of  this  Court  to  remedy  the  injury  done 
to  him,  he  has  his  action  at  law ;  for  if  a  bill  in  this  Court  is  made  the  vehicle 
for  a  libel,  the  party  libelled  by  the  record  may  proceed  at  common  law  as  on 
any  other  writing."  His  Honor  further  said  ^^  that  he  had  conversed  with  the 
liOrd  Chancellor,  (Lord  Eldon)  and  that  he  concurred  in  the  opinion  which  he 
had  expressed."  (/)  It  seems,  however,  that  a  defendant  may  refer  the  answer 
of  a  co-defendant;  and,  althdugh  a  stranger  cannot  refer  a  bill  for  impertinence, 
there  is  no  doubt  that  a  defendant,  before  he  has  been  served  with  process,  may 
appear  gratis,  and  procure  an  order  for  such  a  reference,  (t/) 


[    •461    ]  *SECTION  V. 

Cf  the  Form  of  a  Bill 

HAViNa  thus  endeavoured  to  point  out  the  matter  of  which  a  bill  in  equity 
ought  to  consist,  it  remains  to  direct  the  reader's  attention  to  the  form  which  is 
generally  considered  requisite  in  every  well  drawn  bill. 

The  form  of  an  original  bill  commonly  used,  according  to  the  analysis  of  Lord 
Redesdale,  (a)  consists  of  nine  parts,  some  of  which,  however,  are  not  essen- 
tial, and  may  be  used  or  not  at  the  discretion  Of  the  person  who  prepares  it.  (6) 

I.  The  first  part  consists  of  the  address  to  the  person  or  peraons  holding  lAe 
Great  SeaL 


(o)  Vidt  aec,  Joom  ▼.  Lengham,  Banb.  63. 

Ip)  Anon.  2  Vat.  68I9  Anon,  5  Yes.  656,  vide  etiam  Woodward  ▼.  Aitiey,  Bonb.  304^ 
^q)  15  Yes.  476.  (r)   Vide  Coffin  v.  Cooper,  6  Yes.  614. 

'«}  4  Mad.  958.  (/)  Coffin  ▼.  Cooper,  6  Yes.  614. 

(tt)  PeU  ▼.  Cbriflli  Coil,  %  Bro.  O.  C.  279. 
(a)  Loid  Bed.  84.  (b)  Ibid.  38. 
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n.  The  second  part  contains  the  names  and  addresses  of  the  parties  com- 
plainant 

m.  The  third  part  contains  a  statement  of  the  plaintiff's  case,  and  is  com- 
monly called  the  stating  part  of  the  bill. 

IV.  The  fourth  consists  of  a  charge  that  the  defendant  unlawfully  confede- 
rates with  others  to  deprive  the  plaintiff  of  his  right. 

y.  The  fiAh  part  alleges  that  the  defendants  intend  to  set  up  a  particular  sort 
of  def%nce«  the  reply  to  which  the  plaintiff  anticipates,  by  alleging  certain  facts 
which  will  defeat  such  defence.  This  is  usually  termed  the  charging  part,  from 
the  circumstance  that  the  plaintiff's  allegations  are  usually  introduced  by  way 
of  chaige  instead  of  statement. 

YI.  The  sixth  part  contains  a  statement. that  the  plaintiff  has  no  remedy 
without  the  assistance  of  a  court  of  equity,  which  is  termed  the  averment  of 
jurisdiction. 

YIL  The  seventh  part  is  the  interrogating  part,  in  which  the  stating  and 
ehaiging  part  are  converted  into  interrogatories  for  the  purpose  of  eliciting  from 
the  defendant  a  circumstantial  discovery  upon  oath  of  the  truth  or  falsehood  of 
the  matters  stated  and  charged. 

*VI1L  The  eighth  part  contains  a  prayer  for  relief^  adapted  to  r-  ,  ,^„  -, 
the  circumstances  of  the  case.  L        o«    J 

IX.  The  ninth  part  consists  of  a  prayer  that  process  may  issue,  requiring  the 
defendant  to  appear  and  answer  the  bill,  to  which  sometimes  is  added  a  prayer 
for  a  provisional  writ,  such  as  an  injunction  or  a  ne  exeat  regno^  for  the  purpose 
of  restraining  some  proceedings  on  the  part  of  the  defendant,  or  of  preventing 
his jfoing  out  of  the  jurisdiction  till  he  has  answered  the  bilL  (c) 

These  several  component  parts  of  a  bill  will  form  the  subject  of  the  present 
section.  It  is  to  be  observed,  however,  that  in.  drawing  bills,  some  of  them 
are  frequently  omitted,  and  that  others  are  not  absolutely  necessary.  Thus  the 
fourth,  or  that  part  accusing  the  defendant  of  unlawful  confederacy,  is  sometimes 
left  out,  in  amicable  suits  especially,  and  in  bills  against  peers  of  the  realm,  the 
insertion  of  such  a  chaige  is  considered  highly  improper.  The  fifth,  or  charg- 
ing part  of  the  bill,  is  also  frequentiy  omitted ;  and  the  sixth,  or  averment  that 
the  complainant  has  no  remedy  without  the  assistance  of  the  Court;  and  the 
seventh,  or  interrogating  part,  are  not  absolutely  necessary,  (d) 

1.  Address  of  the  Bill. 

Every  bill  must  be  addressed  to  the  person  or  persons  who  have  the  actual 
custody  of  the  Great  Seal  at  the  time  of  its  being  filed ;  unless  the  seals  are  in 
the  King's  own  hand,  in  which  case  the  bill  must  be  addressed  ^*  To  the  King's 
Afost  Excellent  Majesty  in  his  Mgh  Court  of  Chancery. ^^  {e) 

If  the  Chancellor  or  Lord  Keeper  himself  be  the  suitor,  he  must  p  ^AA^k  ~i 
in  like  manner  direct  his  bill  to  the  King,  (/)  but  all  Mother  persons  ^  ^ 

(e)  Bills  on  the  equity  Btde  of  the  Exchequer  used  formerly  to  have  a  tenth  part,  in  which 
a  clause  waa  introduced,  by  which  the  plaintiff  stated  himself  to  be  a  debtor  and  accountable 
to  His  Majesty,  for  the  purpose  of  giving  jurisdiction  to  the  Court,  which  was  only  open  to 
Ifae  King's  debtors,  who  were  allowed  to  sue  there  upon  the  allegation  that  unlen  they  received 
jostioe  from  the  defendant  they  would  be  less  able  to  satisfy  the  debt  which  they  owed  to  the 
King.  It  eeenm,  however,  that  the  omission  of  this  clause  would  not  have  rendered  the  bill 
HiMe  to  demurrer  on  that  ground,  and  that  the  allegation  is  now  unnecessary.  Cheetbam  «. 
Crook,  1  M*Lel.  &  T.  315. 

((/)  Cowp.  Eq.  PI.  10.  (e)  2  West  Symb.  194.  b. 

(/)  Yin.  Ab.  385.  L.  Jud.  in  Ch.  44,  255,  258.  Jud.  Auth.  M.  R.  183.  Lord 
Red.  7.  In  1  Prax.  Aim.  661,  is  a  precedent  of  a  bill  by  Lord  Chancellor  Jefieriea,  addressed 
to  the  King's  Most  Excellent  Majesty,  and  praying  bis  Majesty  to  grant  the  usual  process  of 
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must  direct  their  bills  to  the  I«oid  Chancellor,  &c.,  not  to  mention  the  Master 
of  the  Rolls  himself,  {g) 

Upon  every  change  in  the  custody  of  the  Great  Seal,  or  alteration  in  the  style 
of  the  person  holding  it,  notice  of  the  form  in  which  bills  are  to  be  addressed 
is  generally  put  up  in  the  Six  Clerks'  Office. 

2.  Nabies  and  Addrbssxs  of  the  Plaintiffs, 

It  is  not  only  necessary  that  the  names  of  the  several  complainants  in  a  biU 
should  be  correctly  stated,  but  the  description  and  place  of  abode  of  each  plain- 
tiff  must  be  set  out,  in  order  that  the  Court  and  the  defendants  may  know  where 
to  resort  to  compel  obedience  to  any  order  or  process  of  the  Court,  and  partial* 
larly  for  the  payment  of  any  costs  which  may  be  awarded  against  the  plaintifls, 
or  to  punish  any  improper  conduct  in  Uie  course  of  the  suit.  (A) 

It  seems  that  a  demurrer  will  lie  to  a  bill  which  does  not  state  the  place  of  the 
abode  of  the  plaintiff,  (»)  and  that  if  the  bill  describes  the  plaintiff  as  residing 
at  a  wrong  place,  the  fact  may  be  taken  advantage  of  by  plea,  {k)  though  a 
defendant  cannot  put  iu  such  a  plea,  after  a  demurrer  upon  the  same  ground, 
has  been  over-ruled,  without  leave  of  the  Court  {I) 

The  modem  practice,  however,  in  such  cases  is,  not  to  demur  or  plead  to 
the  bill,  but  to  move  that  the  plaintiff  may  give  security  for  costs,  and  that  in 
the  meantime  proceedings  in  the  suit  may  be  stayed.  This  appears  to  have 
been  for  some  time  the  practice  in  the  Court  of  Exchequer, (m)  and  has  recently 
r  *464  1  ^^"  acied  upon  in  the  Court  of  Chancery  by  Sir  L.  •ShadwelL 
*-  -^  V.  C,  in  Sandys  v.  Longj  which  case  has  subsequently  received 

the  sanction  of  Lord  Lyndhurst  upon  appeal,  (n) 

It  is  to  be  observed  that  in  the  case  above  referred  to  there  was  only  one 
plaintiff,  and  it  does  not  appear  that  there  is  any  decision  upon  the  point,  where 
there  have  been  several  plaintiffs.  It  is  presumed,  however,  from  analogy  to 
the  practice  where  there  are  several  plaintiffs,  one  only  of  whom  is  resident 
abroad,  (o)  that  the  Court  would  not  in  such  case  require  the  plaintiff,  who  is 
not  properly  described,  to  give  security :  and  it  is  to  be  noticed,  that  where  a 
bill  is  filed  on  behalf  of  infants,  it  is  not  necessary  or  usual  to  describe  the 
infant  plaintiff  by  his  place  of  abode,  because  an  infant  is  not  responsible  either 
for  costs  or  for  the  conduct  of  the  suit ;  the  description  and  place  of  abo<)e  of 
the  prochein  amy  must  however  be  set  out. 

The  order  which  has  been  before  referred  to,  (p)  by  which  the  penal  sum  in 
the  bond  to  be  given  by  the  plaintiff  by  way  of  security  for  costs  is  increased 
from  40L  to  100/.,  only  speaks  of  cases  where  the  plaintiff  is  out  of  the  juris- 
diction, {q)  It  has,  however,  been  decided,  that  it  applies  to  the  case  now 
under  consideration,  and  to  all  other  cases  where  security  for  costs  is  required,  (r) 


Subp(tna  /  and  in  vol.  2  of  the  same  book,  453,  is  to  be  found  an  answer  to  the  fame  IhU. 
The  final  decree  in  such  cases  is  <<By  ihe  King*$  Moti  ExetUent  MajtUy  in  kia  High 
Court  of  Chancery"  and  is  signed  by  hira.     Leg.  Jur.  in  Cb.  256. 

{g)  Vide  Leg.  Jud.  in  Ch.  44,  where  it  is  stated  that  in  the  bundle  of  Chancery  par^ 
ments  in  the  Tower  there  is  a  bill  by  Moreton,  Keeper  of  the  Rolls,  directed  to  the  Right 
Rev.  Father  in  God  Robert,  Bishop  of  Bath  and  Wells. 

(A)  Lord  Red.  34. 

(0    Vide  Rowley  v.  Eccles,  1.  8.  &  8.  511. 

(Ar)  Ibid.  (/)  Ibid. 

(m)  CoUinson  v.  Cookson,  3  Fowl.  311 ;  James  e.  Tilladam,  ib.  312.  2  Anst.  532,  8.  C. 

(n)  2  M.  &  K.  487.     Vide  etiam  Bailey  o.  Gundry,  1.  Koene,  53. 

(o)   Vide  ante^  34.  {p)  Ante^  3d. 

\q)  Ord.  xl.,  3  Ruas.  App.  16.  (r)  Bailey  v.  Gundry,  ulnhupr€u 
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Where  a  plaintiff  sues  as  executor  or  administrator^  it  is  not  necessary  so  to 
describe  himself  in  this  part  of  the  bill,  though,  as  we  have  seen  before,  it  is 
necessary  that  it  should  appear  in  the  stating  part  that  he  has  proved  the  will  or 
obtained  administration  (as  the  case  may  be)  in  the  proper  court  (s) 

It  is  to  be  noticed  here  that,  where  a  plaintiff  sues  on  behalf  of  himself  and 
of  others  of  a  similar  class,  it  should  be  so  stated  in  this  part  of  the  bill,  and 
that  the  omission  of  such  a  statement  will  in  many  cases  render  a  bill  liable  to 
objection  for  want  of  parties,  (/)  and  in  other  cases  will  deprive  the  r-  ^.^f.  -. 
*plaintifr  of  his  right  to  the  whole  of  the  relief  which  he  seeks  to  ^  -I 

obtain;  thus  in  the  case  of  a  single  bond  creditor  suing  for  satisfaction  of  his 
debt  out  of  the  personal  and  real  estate  of  his  debtor,  and  not  stating  that  he 
sues  ^*on  behalf  of  himself  and  the  other  specialty  creditors,'*  he  can  only  have 
a  decree  for  satisfaction  out  of  the  personal  estate  in  a  due  course  of  adminis- 
tration, and  not  for  satisfaction  out  of  the  real  estate.  (:r)  And  so  one  judgment- 
creditor  cannot  obtain  a  decree  in  a  suit  by  himself  alone,  against  the  heir  of  the 
conusor^  for  a  sale  of  more  than  a  moiety  of  the  estate,  (y)  though  it  is  other- 
wise where  there  are  more  judgment-creditors  than  one,  (z)  or  when  one  sues 
on  behalf  of  himself  and  the  other  specialty  creditors. 

3.  Stating  Part. 

The  third  part  of  a  bill  contains  the  statement  of  the  plaintiff's  case.  It  is 
in  general  necessary  that  the  plaintiff's  equity  should  appear  in  this  part,  and 
where  a  bill,  praying  an  account  of  the  rents  and  profits  of  certain  premises, 
merely  stated  the  plaintiff  to  be  entitled  as  heir-at-law  to  a  particular  individual, 
and  that  the  defendant  was  iu  possession^  but  suggested  that  the  defendant  pre- 
tended to  claim  under  a  devise,  and  charged  that  if  any  such  existed,  the  testator 
was  insane  at  the  tirne^  &c. ;  the  Court  of  Exchequer,  upon  demurrer,  held  the 
bill  to  be  bad,  because  the  stating  part  showed  merely  a  case  at  law,  and  the 
only  cH)uity  consisted  in  the  pretences,  and  charges  in  answer  to  those  pretences, 
whereas  there  ought  first  to  have  been  an  equitable  case  averred,  and  then  the 
pretences  and  charges  would  have  been  properly  introduced  to  support  it.  (a) 

With  respect  to  the  manner  in  which  the  plaintiff's  case  should  be  presented 
to  the  Court,  it  is  to  be  observed,  that  whatever  is  essential  to  the  rights  of  the 
plaintiff,  and  is  necessarily  within  his  knowledge,  ought  to  be  alleged  pari' 
lively;  {b)  *and  it  has  been  determined  upon  demurrer,  that  it  is  ^  •aoa  ~i 
not  a  sufficient  averment  of  a  fact,  in  a  bill,  to  state  that  a  plaintiff  ^  ^ 

*^ls  so  informed."  (c) 

The  claims  of  a  defendant  may  be  stated  in  general  terms,  and  if  a  matter 
essential  to  the  determination  of  the  plaintiff's  claim  is  charged  to  rest  within 
the  knowledge  of  a  defendant,  or  must  of  necessity  be  within  his  knowledge, 
and  is  consequently  the  subject  of  a  part  of  the  discovery  sought  by  the  bill,  a 
precise  allegation  is  not  required. 

In  general,  however,  a  plaintiff  must  state  upon  his  bill,  a  case  upon  which, 
if  admitted  by  the  answer,  or  proved  at  the  liearing,  the  Court  could  make  a 


(•)  Ante,  p.  416.  (/)  Ante^  Parties,  s.  1. 

(x)  Bedford  v.  Leigh,  2  Dick.  708 ;  Johrnon  v.  Compton,  4  Sim.  47.     If,  however,  a 

feet  of  thia  deacription  appear  at  the  bearing,  the  Court  will  allow  the  caae  to  stand  over, 
with  liberty  to  the  plaintiff  to  amend.     Ibid.     Biscoe  v.  Waring,  Rolla,  7  Aug.  1835,  Md. 

(jf)  Stileman  V.  Ashdown,  2  Atk.  477,  608,  610;  1  Amb.  13;  8.  C.  Rowev.  Baut,  1 
IKek.  ISO;  Burroughs  v.  Elton,  11  Yes.  33;  O'Gorman  t^.  Comyn,  3  Sch.  db  Lef.  150; 
Higgine  v.  York  Buildings  Company,  2  Atk.  107. 

(z)  BunoDghsv.  Elton,  mipra,  (a)  Flint  v.  Field,  2  Anat  543. 

\b)  Loid  Bed.  83.  (c)  LoidUzbridge  v.  Staveland,  1  Yea^  56. 
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decree ;  and  therefore  where  a  bill  was  filed  to  restrain  a  defendant  from  aettii^ 
up  outstanding  terms  in  bar  of  the  plaintiif 's  right  at  law^  not  stating  that  there 
were  any  outstanding  terms  or  estates,  but  merely  alleging  that  the  defendaat 
threatened  to  set  up  some  outstanding  terms,  or  other  legal  estate,  the  Vice 
Chancellor  allowed  a  demurrer,  his  Honor  being  of  opinion  that  a  plaintiff  who 
seeks  to  restrain  a  defendant  from  setting  up  an  outstanding  term  or  estate, 
ought  to  state  in  his  bill  what  sort  of  a  term  or  estate  it  is.  {(fj 

Although  the  rules  of  pleading  in  courts  of  equity,  especially  in  the  case  ef 
bills,  are  not  so  strict  as  those  adopted  in  courts  of  law,  yet,  in  framing  plead- 
ings in  equity,  the  draftsman  will  do  well  to  adhere  as  closely  as  he  can  to  the 
general  rules  laid  down  in  the  books  which  treat  of  common  law  pleadings, 
whenever  such  rules  are  applicable  to  the  case  which  he  is  called  upon  to  pie- 
sent  to  the  Court;  '^for  there  can  be  no  doubt  that  the  stated  forma  of  descrip- 
tion and  allegation,  which  are  adopted  in  pleadings  at  law,  have  all  been  duly 
debated  under  every  possible  consideration,  and  settled  upon  solemn  deiiben- 
tion,  and  that  having  been  established  by  long  usage,  experience  has  shown 
them  to  be  preferable  to  all  others  for  conveying  distinct  and  clear  notions  of 
the  subject  to  be  submitted  to  the  Court,"  aixd  if  this  be  so  at  law,  there  appean 
r  *d.(V7  -]^  *^  ^^  reason  why  they  should  not  be  considered  as  equally 
1-  J  applicable  to  pleadings  in  courts  of  equity,  in  cases  where  the 

object  of  the  pleader  is  to  convey  the  same  meaning  as  that  affixed  to  the  same 
terms  in  the  ordinary  courts.  Thus  as  at  law,  if  a  man  intends  to  allege  a  tide 
in  himself  to  the  inheritance  or  freehold  of  lands  or  tenements  in  possession, 
he  ought  regularly  to  say  that  he  is  seised;  or  if  he  allege  possession  of  a  tena 
of  years,  or  other  chattel  real,  that  he  is  possessed;  (e)  if  he  allege  seisin  of 
things  manurable^  as  of  lands,  tenements,  rents,  ^z;c,  ne  should  say  that  he 
was  seised  in  his  demesne  as  of  fee;  and  if  of  things  not  manurable,  as  of  an 
advowson,  he  should  allege  that  he  is  seised  as  of  fee  and  right,  omitting  his 
demesne;  (/*)  so  there  seems  to  be  no  reason  why  the  same  forms  of  ezpressioa 
should  not  DC  equally  proper  in  stating  the  same  estates  in  equity.  It  is  indeed 
the  general  practice  in  all  well-drawn  pleadings  to  insert  them,  although  they 
are  frequently  accompanied  with  other  words,  which  are  sometimes  added  by 
way  of  enlarging  their  meaning  and  of  extending  them  to  other  than  mere  legal 
estates,  or  for  the  purpose  of  laying  the  ground  for  interrogatories  to  be  put  to 
the  defendant  in  a  subsequent  part  of  the  bill.  Thus  in  staling  a  seisin  in  fee, 
the  ordinary  legal  form  is  generally  adhered  to,  with  the  addition  of  the  wonfe 
<'ar  otherwise  weU  entitled  unto,*^  &c.  The  addition  of  these  words  to  the 
averment  of  an  estate  in  fee  simple,  formed  the  subject  of  discussion  in  the  case 
of  Baring  v.  Nash,  {g)  The  bill  there  was  filed  for  a  partition,  and  the  plain- 
tiff  claimed  one  undivided  tenth  of  the  property  under  a  term  of  500  yean, 

i which  had  been  assigned  to  himO  and  alleged  that  the  defendant  was  seised  in 
be  simple,  or  otherwise  well  entitled  to  seven  other  tenth  parts.  To  this  bill 
the  defendant  demurred  |  and  one  of  the  grounds  of  demurrer  was,  that  it  was 
not  stated,  with  sufficient  certainty,  what  estate  the  defendant  had  in  the  seven 
tenth  parts  of  the  property,  of  which  he  was  alleged  in  the  bill  to  be  seised  in 
fee  simple,  or  otherwise  well  entitled  unto;  and  although  the  Vice  Chancellor, 

r  *468  1  (^^'  '^*  ^^""^^''')  ^^^^  ^^^^  ^^^  demurrer  was  not  well  ^founded, 
L  J  *^  because  the  plaintiff,  having,  as  he  was  bound  to  do,  stated  his 


own  interest  with  precision,  could  not  be  supposed  so  cognizant  of  the  nature 
of  the  defendant's  interest,  which  he  stated  therefore  in  ihe  way  he  had,  and 

(d)  Stansbuiy  v.  Arkwright,  6  Sim.  481.     Vide  eiiam,  Jones  ▼.  Jodm^  8  Mer.  161; 
Barber  v.  HuDter,  cited  ib.  170;  Frietas  v.  Doe  Sandos^  1  Yoiinge  dt  J.  674. 

(e)  1  Tidd.  41.  (/)  Ibid. 
Ig)  1  V.  &  B.  651. 
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called  for  a  discovery  of  the  extent  of  it ;"  yet  the  inference  to  be  drawn  from 
the  ease  seems  to  be,  that  where  precision  is  necessary  in  stating  a  seisin  in 
fee  simple,  the  introduction  of  the  words,  or  otherwise  well  entitled  untOn 
would  render  it  too  ancertain,  unless  with  addition  of  such  words  as  would 
have  the  effect  of  extending  it  to  an  estate  in  fee. 

In  recommending  the  use,  in  pleadings  in  equity,  of  such  technical  expres- 
sions as  have  been  adopted  in  pleadings  at  common  law,  it  is  not  intended  to 
suggest  that  in  equity  the  use  of  any  particular  form  of  words  is  absolutely 
necessary,  or  that  the  same  thing  may  not  be  expressed  in  any  terms  which  the 
diaftsnian  may  select  as  proper  to  convey  his  meaning,  provided  they  are  ade- 
quate for  that  purpose,  all  that  is  contended  for  is,  that  notwithstanding  the 
looseness  with  whicli  pleadings  in  a  court  of  equity  may,  consistently  with  the 
principles  of  those  courts,  be  worded,  yet,  where  it  is  intended  to  express 
things  for  which  adequate  legal  or  technical  expressions  have  been  adopted  in 
plesdings  at  law,  the  use  of  such  expressions  will  be  desirable,  as  best  con- 
docuig  to  that  brevity  and  clearness  which  appear  formerly  to  have  belonged  to 
pleadings  in  equity,  and  which  it  has  been  the  object  of  several  orders  of  the 
Court  to  restore  and  enforce.  [fi\  Assuming,  therefore,  that  even  in  pleadings 
in  equity  the  same  form  of  woras  as  are  used  in  pleadings  at  law  may  generally 
be  introduced  with  advantage,  the  reader's  attention  will  here  be  directed  to  some 
of  the  rules  adopted  in  legal  pleadings,  which  may  with  good  effect  be  adopted 
in  equity. 

Thus  it  is  a  rule  in  pleading  at  common  law  that  the  nature  of  a  conveyance 
or  alienation  should  be  stated  according  to  its  legal  effect,  rather  than  its  form  of 
words,  (t)  Therefore  in  pleading  a  conveyance  for  life  with  livery  of  seisin, 
the  proper  form  is  to  allege  it  as  a  demise  for  life,  for  such  is  its  p  ^.^^  -| 
effect  in  ^proper  legal  description.     So  a  conveyance  in  tail  is,  on  ^  ^ 

the  same  principle,  always  pleaded  as  a  gift  in  tail,  and  a  conveyance  of  the  fee 
with  lively,  is  described  by  the  word  enfeoffed;  and  such  would  be  the  form  of 
pleading  whatever  might  be  the  words  of  donation  used  in  the  instrument  itself, 
which  in  all  the  three  cases  are  frequently  the  same.  (A;)  So  in  a  conveyance 
by  lease  and  release,  though  the  words  of  the  deed  of  release  be  *^  grant,  bar- 
gain, sell,  alien,  release  and  confirm,*'  yet  it  should  be  pleaded  as  a  release 
only,  for  that  is  its  legal  effect.  Likewise  a  surrender  (whatever  words  are 
used  in  the  instrument)  must  be  pleaded  with  a  eursum  reddidit^  which,  alone, 
in  pleading,  describes  the  operation  of  a  conveyance  as  a  surrender.  (/)  Similar 
methods  of  expressing  the  substance  of  conveyances  should  also,  whenever  it  is 
macticable,  be  adopted  in  courts  of  equity,  and  this  is  in  substance  enjoined  by 
Lord  Coventry's  order,  (m)  which  orders,  ^'thnt  bills,  answers,  replications  and 
leioinders  be  not  stuffed  with  repetitions  of  deeds  or  writings  in  hsec  verba  but 
the  effect  and  substance  of  so  much  of  them  only  as  is  pertinent  and  material 
to  be  set  down,  and  that  in  brief  and  effectual  terms." 

It  may  be  observed,  however,  that  although  it  is  desirable,  in  stating  instm- 
menls,  that  the  above  order  should  be  adhered  to,  and  that  the  substance  only 
of  such  instruments  as  are  necessary  to  be  set  out  should  be  stated  without 
repeating  them  in  hiec  verba^  yet  cases  may  arise  in  which  it  is  convenient  to 
stale  written  documents  in  their  very  words.  This  occurs  whenever  any  ques- 
tion in  the  cause  is  likely  to  turn  upon  the  precise  words  of  the  instrument,  as 
in  the  case  of  bills  filed  for  the  establishment  of  a  particular  construction  of  a 
irill  which  is  informally  or  inartificially  worded :  in  such  bills  the  words,  which 
the  subject  of  the  discussion,  ought  to  be  accurately  set  ont,  in  order  more 


(A)  BtuatB'M  Old.  27,  70,  166.  (i)  Stephen  on  Pleedmg,  811. 

Ik)  Scepheo  on  Pleading,  811.  (Q  lUd. 

(m)  BeuMe*e  Old.  78.     Vide  etiam,  Lord  Clarendon's  Oiden,  ibid  166-6. 
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specifically  to  point  the  attention  of  the  Court  to  them.  Indeed,  wheiever 
informal  instruments  are  insisted  on,  upon  the  construction  of  which  any  diffi* 
culty  is  likely  to  arise,  as  is  frequently  the  case  in  agreements  redooed  imo 
r  •17A  1  ^^'^"?  ^y  persons  who  have  not  been  professionally  edacated, 
^  -^  *or  which  are  insiKted  on  as  resulting  from  a  written  oorrespond- 

ence,  in  all  such  cases  the  written  instruments  relied  on,  or  at  least  the  material 
parts  of  them,  should  be  set  out  in  h«c  verba.  So  also  in  bills  filed  for  the 
purpose  of  carrying  into  effect  written  articles,  upon  the  construction  of  whidi, 
although  they  are  formally  drawn,  questions  are  likely  to  ari^,  such  articlesi 
or  so  much  of  them  as  are  likely  to  give  rise  to  questions,  should  be  accunlelj 
stated.  In  many  cases  also  the  expressions  of  an  instmment  or  writii^  are 
such  that  any  attempt  to  state  their  substance,  without  introducing  the  very 
words  in  which  they  are  expressed,  would  be  ineffectual ;  in  such  cases  abo  it 
is  best  that  they  should  be  set  forth,  and  where  a  deed  or  agreement,  or  other 
instrument  relied  upon  by  the  plaintiff  has  been  lost  or  mislaid  and  is  not  forth- 
coming, it  is  useful,  if  it  can  be  done,  to  set  out  the  contents  of  the  instnuneot 
at  length,  in  order  to  obtain  an  admission  of  those  contents  fiom  the  defeodaot 
in  his  answer. 

It  may  be  observed  here  that,  according  to  the  old  practice  of  the  Coarti 
when  a  plaintiff  wished  to  obtain  from  a  defendant  an  admission  as  to  a  par- 
ticular deed  or  instrument  in  his  (the  plaintiff^s)  own  possession,  it  was  nsnal 
to  leave  the  deed  or  other  instrument  in  the  hands  of  the  plaintiff^a  derk  in 
court,  and,  having  stated  that  fact  in  the  bill,  to  pray  that  the  defendant  might 
inspect  it,  and  after  inspection  answer  the  interrogatories  applicable  to  the  sub- 
ject, (o)  This  practice,  however,  has  been  for  a  long  time  discontinued  ;  and 
it  is  now  considered  sufficient  to  state  upon  the  bill  the  date,  parties  nances  and 
substance  of  the  deed  or  instrument  relied  upon  by  the  plaintiff,  and  then  to 
require  the  defendant  to  set  forth  whether  a  deed,  of  the  nature  of  that  set  forth, 
was  not  duly  executed  by  and  between  the  parties  stated,  or  some,  or  one,  and 
which  of  them,  and  whether  the  deed  does  not  bear  the  date,  and  is  not  to  the 
purport  or  effect  before  set  out,  or  of  some,  and  what  other  date,  or  to  some, 
and  what  other  purport  and  effect.  This  form  of  statement  and  interrogatory 
r  «471  1  ^^  calculated  to  draw  from  the  defendant  either  an  admission  or  a 
L  J  *denial  of  the  deed,  and  of  all  knowledge  of  it,  or  of  its  exees- 

tion,  date  and  contents,  or  else  a  statement  of  the  defendant's  knowledge  or 
belief  of  the  parties  by  whom  it  was  executed,  and  of  its  date,  tenor,  effect,  &e. 

With  reference  to  the  subject  of  stating  written  instruments,  it  may  be 
observed  that  it  is  a  rule  in  pleading  at  law,  which  may  also  with  propriety  be 
adhered  to  in  equity,  that  where  the  nature  of  a  conveyance  is  such  that  it 
would  at  common  law  be  valid  without  deed  or  wriUng,  there  no  deed  or 
writing  need  be  averred,  though  such  document  may  in  fact  exist,  bnt  where 
the  nature  of  the  conveyance  requires  at  common  law  a  deed  or  other  written 
instrument,  such  instrument  must  be  alleged,  (p)  Therefore  a  conveyance, 
with  livery  of  seisin,  either  in  fee  or  tail,  may  be  pleaded  without  alleging  any 
charter  or  other  writing  of  feoffment,  gift  or  demise,  whether  such  instrument 
in  fact  accompanied  the  conveyance  or  not,  for  such  conveyance  might  at  com- 
mon law  be  made  by  parol  only  $  and  though,  by  the  statute  29  Car.  2,  c  3, 
s.  1,  it  will  not  now  be  valid,  unless  made  in  writing,  yet  the  form  of  pleading 
remains  the  same  as  before  the  Act  of  Parliament,  [q)  This  arises  from  the 
rule  which  has  been  adopted  that  mere  regulations  introduced  by  statute  do  not 
alter  the  form  of  pleading  at  common  law ;  (r)  from  which  it  results  that  wfaefe 


(o)  Per  Lord  Eldoa  in  Ther  PrinoeM  of  Wales  v.  The  Earl  of  LiTerpool,  1  Swan.  ISS. 
p)  Stephen  on  PI.  812.  {q)  Ibid.  818. 

r)  Ibid.  n.  1. 
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an  act  makes  writingr  necessary  to  a  matter  where  it  was  not  so  at  the  common 
law  (as  in  the  above  case  of  a  possession  with  livery,  or  in  the  case  of  a  lease 
for  a  longer  term  than  three  years,  which  is  required  by  the  same  statute  to  be 
in  writing,  although  at  law  it  might  be  by  parol^)  it  is  not  necessary  to  plead  the 
thing  tn  be  in  writing,  though  it  roust  be  proved  to  be  so  in  evidence,  (a)  The 
same  rule  has  been  adopted  with  respect  to  pleadings  in  equity.  Thus  in  sta- 
ting a  conveyance  by  bargain  and  sale,  it  is  not  essential  to  state  that  it  was 
enrolled,  for  thongh  such  a  process  is  rendered  necessary  by  statute  it  was  not 
so  at  common  law,  and  so  a  bill  may  be  brought  for  an  annuity  without  stating 
that  it  was  duly  registered.  (/)  Upon  *the  same  principle,  in  a  bill  r-  mAfo  i 
fur  the  specific  performance  of  an  agreement,  it  is  not  necessary  to  ^  -' 

state  thai  the  agreement  was  signed,  because,  before  the  Statute  of  Frauds,  an 
agreement  was  valid,  and  might  be  enforced,  although  it  was  not  signed ;  the 
signature,  therefore,  was  a  mere  matter  of  regulation,  introduced  by  that  sta- 
tQie.  Upon  the  same  ground  it  has  been  held  that  an  action  at  law  may  be 
bronght  upon  an  agreement,  without  stating  it  to  be  in  writing  (the  writing  being 
a  circumstance  only  required  by  the  Statute  of  Frauds,)  although  it  would  be 
impossible  to  give  any  evidence  of  it  upon  the  trial  which  is  not  in  writing. 
In  Whitchurch  v.  Bevis^  (u)  Lord  Thurlow  appears  to  have  entertained  a  doubt 
whether  a  demurrer  might  not  hold  to  a  bill  brought  to  enforce  an  agreement  in 
equity,  without  stating  it  to  be  in  writing,  because  the  statute  says,  <«  that  an 
agreement  which  is  not  in  writing  shall  not  avail  ;**  and  in  Redding  v.  WUkes  {x) 
his  lordship  appears  actually  to  have  allowed  a  demurrer,  upon  the  ground  that 
the  bill  having  set  up  a  parol  agreement  the  facts  which  were  alleged  as  part 
performance  were  not  sufficient  to  take  it  out  of  the  statute.  It  is  to  be 
remarked,  however,  that  it  has  been  almost  the  unifo'rm  practice  to  take  advan- 
tage of  the  Statute  of  Frauds  by  plea  or  answer,  and  not  by  demurrer  i  and 
this  circumstance  Lord  Thurlow  himself  notices  in  fVhiichurch  v.  Bevis^  and 
accounts  for,  from  the  rule  adopted  at  law,  and  above  referred  to,  under  which  an 
action  might  be  brought  upon  an  agreement  without  stating  it  to  be  in  writing, 
though  it  IS  impossible  to  give  any  but  written  evidence  of  it  at  the  trial. 

It  is  upon  the  principle  above  referred  to  that  although  stamping  is  by  sundry 
Acts  of  Parliament  rendered  necessary  to  the  validity  of  a  variety  of  instru- 
ments, it  is  not  necessary,  nor  is  it  even  usual,  in  pleadings,  to  aver  that  such 
instraments  have  been  duly  stamped. 

It  may  be  noticed  in  this  place  that  where  an  agreement  relied  upon  in  a  bill 
is  to  be  collected  from  the  letters  between  the  parties,  the  letters  may  be  stated 
in  the  bill  either  as  constituting  the  alleged  agreement*  or  as  evidence  of  an 
alleged  parol  'agreement.  In  the  first  case  the  defendant  may  p  #470  -1 
insist  that  they  do  not  make  out  a  concluded  agreement,  and  that  *-  ^ 

no  intrinsic  evidence  can  be  received  y  in  the  latter  he  may  plead  the  Statute  of 
Frauds,  {y) 

When  it  is  stated  that,  the  rule  of  pleading  at  law,  which  directs  that  where 
an  Act  of  Parliament  introduces  a  new  regulation  with  regard  to  conveyances, 
iic  which  before  were  complete  without  such  regulation,  such  conveyances, 
Ac  should  be  stated  without  averring  a  compliance  with  the  regulation,  may 
be  adopted  in  pleadings  in  equity ;  it  is  by  no  means  intended  to  assert  that  the 
adoption  of  such  rule  is  always  advisable  in  pleadings  in  this  Court;  all  that  is 
meant  is,  that  if  in  such  cases  the  conveyance  or  agreement  is  not  staled  in  the 
bill  to  be  in  writing  the  omission  will  not  afibrd  ground  for  a  demurrer,  and  that 


(•)  lUd.  976.  {t)  Vide  Harriflon  ▼.  Hogg,  2  Vet.  J.  327. 

(«)  2  Bfo.  C.  C.  55»-A68.  (or)  8  Bro.  C.  C.  401. 

(y)  Biioe  t.  Blelchley,  6  Mad.  17 ;  1  Sagd.  on  Vend.  99. 
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the  objection,  if  any  in  reality  exists,  must  be  taken  either  by  plea  or  answer; 
in  fact,  it  is  genendly  important,  in  a  bill  for  a  specific  performance,  to  stile 
the  agreement,  &c.  to  have  been  in  writing,  and  to  have  been  signed,  and 
thereby  to  afford  foundation  for  an  interrogatory  as  to  those  points,  in  order  if 
possible  to  establish  them  by  the  admission  of  the  defendant,  and  so  save  the 
expense  of  proving  them  by  other  evidence. 

It  is  to  be  observed,  also,  that  this  rule  of  pleading  applies  only  to  cases  in 
which  the  necessity  for  a  conveyance  or  agreement  being  in  writing.  Is  super- 
added by  statute  to  things  which  at  common  law  might  have  been  by  parol  $  bat 
where  a  thing  is  originally  created  by  Act  of  Parliament,  and  required  to  be  in 
writing,  it  must  then  be  stated,  with  all  the  circumstances  required  by  the  Act  {:\ 
Thus  a  devise  of  lands  (which  at  common  law  is  not  valid,  and  is  authorized 
only  by  the  statutes  32  Hen.  8,  c.  I,  and  34  Hen.  8,  c  5,)  must  be  alleged  to 
have  been  made  in  writing,  which  is  the  only  form  in  which  those  atatotes 
authorize  it  to  be  made,  (a) 

In  pleading  a  devise,  nowever,  it  is  only  necessary  to  set  it  out  as  havii^ 
been  in  writing,  which  is  the  form  required  by  the  Statute  of  Wills;  for 
r  *474  1  ^^^^°S^  ^y  ^^  Statute  of  Frauds,  *before  referred  to,  certain  other 
^  ^  forms  are  required  to  render  a  devise  of  freehold  property  valid,  yet 

as  these  are  mere  matters  of  regulation  introduced  by  the  statute,  a  compliance 
with  them  is  not,  upon  the  principle  before  laid  down,  necessary  to  be  shown 
in  pleading.  It  is  however  a  usual  form,  in  stating  a  devise  of  real  estates  in  a 
bill,  to  aver  not  only  that  the  will  was  in  writing,  but  that  it  was  executed  and 
attested  in  such  manner  aa  bylaw  ia  required  to  pass  freeholds  by  devise^  which 
is  done  for  the  purpose  of  affording  an  opportunity  of  eliciting  from  the  defend- 
ant an  admission,  by  anE(\7er,  that  tlie  requisites  of  the  statute  have  been  com- 
plied with,  by  .which  the  expenses  and  delay  of  examining  witnesses  to  prove 
the  fact  may  be  obviated. 

Some  doubt  appears  to  be  entertained  whether  in  suits  under  the  8  Geo.  % 
c.  Id,  and  7  Geo.  3,  c.  5,  by  which  the  property  in  certain  prints  is  vested  in 
the  inventors  for  a  certain  number  of  years  from  the  day  of  publishing,  it  ii 
necessarv  to  state  that  the  name  of  the  engraver  and  date  of  the  print  have  been 
engraved  on  the  print  as  required  by  the  AcL  In  Blackwell  v.  Harper,  (6)  Lord 
Hardwicke  was  of  opinion  that  the  clause  in  the  Act  was  only  directory,  and  that 
the  property  was  vested  absolutely  in  the  engraver,  so  as  to  entitle  him  to  soe, 
although  the  day  of  publication  was  not  mentioned,  and  compared  it  to  the  clause 
under  the  statute  of  Ann,  (c)  which  requires  entry  at  Stationers*  Hall,  upon  the 
construction  of  which  it  has  been  determined  that  the  property  vests,  although 
the  direction  has  not  been  complied  with.  Lord  Ellenborough  also  held,  at  msi 
prius,  {d)  that  an  action  might  be  maintained,  although  the  proprietor's  name  was 
not  inscnbed ;  observing  that  the  interest  was  vested  by  the  statute,  and  that  the 
common  law  gave  the  remedy,  (e)  On  the  other  hand  it  appears  lo  have  been 
taken  for  granted  by  the  Court  or  King's  Bench,  in  the  case  of  Thompson  v. 
Symonds,  (/)  though  it  became  unnecessary  to  decide  the  point,  that  both  the 
r  *475  1  ^^^^  ^"^  ^®  ^^^  should  *appear ;  and  in  Harrison  v.  Hogg,  (g\ 
^  ^  Lord  Alvanley  stated  that  he  differed  from  Lord  Hardwicke^  and 

that  it  was  his  opinion  that  the  insertion  of  the  name  and  date  was  essential  to 
the  plaintiff's  right 


(z)  8teph.  on  Plead.  813.  (a)  Ibid. 

\b)  2  Atk.  96;  Bam.  Ch.  Rep.  313.  (c)  8  Ai 

(/)  Beckfoid  ▼.  Hood,  7,  T.  R.  630;  Bailer  ▼.. 

It)  Roworth  V.  Wilks,  1  Campb.  97.  (/)  5  T.  R.  41. 


\)  Beckford  ▼.  Hood,  7,  T.  R.  630;  Bailer  ▼..  Walker,  died  3  Atk*  94. 
)  Roworth  V.  Wil 
(^}  3  Yes.  J.  323. 
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It  has  been  before  stated,  that  it  is  a  rule  in  pleading  that  whenever  at  com- 
mon law  a  written  instruraent  was  not  necessary  to  complete  a  conveyance,  it 
18  not  necessary  in  pleading  to  aver  it,  although  such  an  instrument  has  been  ren- 
dered necessary  by  statute,  and  has  been  executed;  the  converse  of  this  is  also 
a  rule,  so  that  whenever  a  deed  in  writing  is  necessary  by  common  law  it  must 
be  shown  in  pleading ;  therefore  if  a  conyeyance  by  way  of  grant  be  pleaded 
a  deed  must  be  alleged,  because  matters  that  **lie  in  grants"  according  to  the 
legal  phrase,  can  pass  by  deed  only,  (h)  Thus  in  Henning  v.  TfWu^  (t)  where 
tlK  platntiff  filed  a  bill  for  tithes,  and  set  up  by  way  of  title  a  parol  demise  by 
the  impropriator  for  one  year,  the  defendant  demurred  for  want  of  title  in  the 
plaintiff^  and  the  plaintiff  submitted  to  the  demurrer.  Upon  the  same  ground 
in  Jackson  v.  Benson^  {k)  where  the  bill  prayed  an  account  of  tithes,  and  merely 
stated  that  the  impropriate  rector  demised  the  tithe  to  him,  a  demurrer  put  in 
by  the  defendant,  was  considered  to  be  well  founded;  and  in  fVilliams  v. 
/ones,  (I)  the  same  objection  was  taken  at  the  hearing,  and  would  have  pre- 
vailed, iiad  it  not  appeared  that  the  impropriators  had  originally  been  made 
parties  to  the  suit,  but  had  been  dismissed  in  consequence  of  their  having  dis- 
elaimed  all  interest  in  the  tithes  in  question,  (m) 

It  may  be  noticed  here  that,  in  stating  deeds  or  other  written  instruments  in 
a  bill,  it  is  usual  to  refer  to  the  instrument  itself,  in  some  such  words  as  the 
following,  viz :  ^*a8  in  and  by  the  said  indenture,  reference  being  thereunto 
had,  when  produced  will  morefuUy  and  at  large  appear.  '*  The  effect  of  such 
a  reference  is  to  make  the  whole  document  referred  to  part  of  the  record.  It  is 
to  be  observed  that  it  does  not  make  it  evidence :  in  order  to  make  a  document 
evidence,  it  must,  if  not  admitted,  be  proved  in  the  usual  way ;  but  p  ^itA**a  -i 
the  *effect  of  referring  to  it  is  to  enable  the  plaintiff  to  rely  upon  ^  -^ 

every  part  of  the  instrument,  and  to  prevent  his  being  precluded  from  availing 
himself^  at  the  hearing,  of  any  portion,  either  of  its  recital  or  operative  part, 
which  may  not  be  inserled  in  the  bill,  or  which  may  be  inaccurately  set  out 
Thus  it  seems  that  a  plaintiff  may,  by  his  bilU  state  simply  the  date  and  gen- 
eral purport  of  any  particular  deed  or  instrument  under  which  he  claims,  and 
that  such  statement,  provided  it  is  accompanied  by  a  reference  to  the  deed  itself, 
will  be  sufficient  As  in  Pauncefort  v.  Lord  Lincoln,  (n)  where  the  plaintiff's 
claims  were  founded  on  a  variety  of  deeds,  wills,  and  other  instruments ;  but  to 
avoid  expense,  or  for  some  other  purpose,  the  dates  and  general  purport  only 
of  the  deeds,  ie,,  were  stated  in  the  bill,  with  a  reference  to  them.  This  man- 
ner of  stating  the  case  does  not  appear  to  have  been  considered  as  a  ground  of 
objection  to  the  bill;  but  when  the  cause  was  brought  to  a  hearing,  the  Master 
of  the  Bolls  referred  it  to  the  Master  to  state  the  rights  claimed  by  the  plaintiff 
voder  the  several  deeds,  &c.,  mentioned  in  the  bill,  and  reserved  costs  and 
ihrther  directions  until  after  the  report,  and  the  cause  was  afterwards  heard,  and 
a  deeree  made,  on  the  report  which  stated  the  deeds,  &c. 

It  is  obvious  that  the  method  of  stating  the  plaintiff's  title,  adopted  in  the 
above-mentioned  case,  was  one  of  great  inconvenience ;  and  although  it  has 
been  lelerred  to  here,  it  is  by  no  means  from  a  wish  to  recommend  its  adoption 
as  a  precedent  It  is  always  necessary  in  drawing  bills  to  state  the  case  of  the 
plaintiff  deaily,  though  succinctly,  upon  the  record ;  and  in  doing  this,  care 
sliofild  be  taken  to  set  out  concisely  those  deeds  which  are  relied  upon,  and 
thoee  parts  of  the  deeds  which  are  most  important  to  the  case. 

Although  in  bills  in  equity  the  same  precision  of  statement  that  is  required  in 
pleadings  at  law  is  not  attainable,  yet  it  is  absolutely  necessary  that  such  a  con- 


(A)  Slepbflo  on  Pleading,  813.  (i)  3  Wood.  29. 

Ik)  M*Clebiui,  62,  13  Pri.  181.  (/)  1  Yoonge,  363. 

(■i)   Viit  ante^  808.  (n)  1  Dick.  862. 
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vemeDl  deppree  of  oertaintj  should  be  adopted  as  may  serve  to  gKwe  the  defend- 
ant full  informatioa  of  the  case  which  he  is  called  upon  to  answer.  In  Creud 
r  *477  1  ^*  ^^ion^  (o)  Lord  Thurlow  observed^  ^^  special  *pleadtiig' depends 
^  -'  upon  the  good  sense  of  the  thing,  and  so  does  pleading  here;  and 

though  pleadings  in  this  Court  run  into  a  great  deal  of  unnecessary  verbiage, 
yet  there  must  be  something  subsictniial  :''^  and  in  Lord  Redesdale's  treatise  il 
18  said,  that  the  rights  of  the  several  parties,  the  injury  complained  of,  and 
every  other  necessary  circumstance,  as  time,  place,  manner,  or  otlier  incidents, 
ought  to  be  plainly  yet  succinctly  alleged. 

With  respect  to  the  allegation  of  time,  it  is  to  be  observed  that,  where  it  is 
material,  it  ought  to  be  alleged  with  such  a  degree  of  accuracy  as  may  prevent 
any  possibility  of  doubt  as  to  the  period  intended  to  be  defined.  Thus  in  pro- 
scribing for  a  modus  in  a  bilU  it  is  necessary  that  a  time  for  the  payment  of  it 
should  be  mentioned ;  {p)  and,  formerly,  it  appears  to  have  been  considered  that 
not  only  tlie  day  of  payment  should  be  mentioned,  but  that  laying  the  day  of 
payment  on  or  about  a  particular  day  was  too  uncertain ;  (7)  in  RUhctrdt  v. 
JEiani,  (r)  however— in  which  another  case  in  the  Exchequer,  (Trinity  Tenn, 
5  Geo.  1,)  to  the  same  eflfect  as  the  one  last  referred  lo  appears  to  have  been 
cited — Ix>rd  Hardwicke  said,  that  as  to  the  general  question  whether  it  were 
necessary  to  lay  and  prove  a  particular  day  of  payment,  the  case  in  the  Exche- 
quer was  certainly  so  detennined,  but  he  remembered  that  it  gave  general  dis- 
satisfaction in  Westminster  Hall,  and  abroad,  as  too  nice  to  require  the  proof  of 
a  particular  day ;  and  that  it  hsd  been  since  adjudged  to  the  contrary,  that  on 
or  about  is  sufficient;  so  that  they  had  left  off  taking  off  that  exception  in  the 
Exchequer.  The  authority  of  this  decision  has  sinc«  been  acknowledged  by 
the  Court  of  King*s  Bench,  in  Noberts  v.  ffiUiams;  («)  and,  in  a  recent  case 
in  Chancery,  (/)  it  has  been  decided  that,  in  ordinary  cases,  the  laying  of  an 
event  on  or  about  a  certain  day  of  a  certain  month  or  year,  is  a  sufficient  spe* 
cification  of  time.  In  that  case  the  bill,  which  prayed  that  the  defendant  might 
r  *478  1  ^  restrained  from  setting  up  a  term  of  QOO  yean,  in  bar  of  *an 
I-  -^  action  of  ejectment  which  the  plaintiff  had  brought  against  the  pre* 

sent  possessor,  alleged  that  the  plaintiff^s  tide  accrued  on  the  death  of  an  indi- 
vidual named,  which  happeneil  on  or  about  the  2d  July,  1800,  and  the  defend- 
ant demurred  on  tlie  ground  that  the  period  alleged  in  the  bill,  as  the  time  of 
the  death  of  the  individual  named,  was  more  than  21  years  (the  period  required 
by  the  Stat.  3  &  4  Will.  4,  c.  27,  s.  2  &  24,  to  bar  suits)  before  the  filii^of 
the  bill,  which  took  place  in  1824.  When  the  demurrer  was  first  aigued,  the 
Vice  Chancellor  was  of  opinion  that  the  words,  on  or  about  the  2d  Jnly,  1806, 
did  not  ^x  any  precise  date,  and  that  it  might  mean  many  yeara  before,  or 
many  years  after  that  time;  and  over-ruled  the  demurrer.  Upon  appeal, 
however,  the  Jjonls  Commissioners  (Sir  C.  Pepys  and  Sir  J.  B.  Bosanquet,) 
revereed  the  decision  of  the  Vice  Chancellor,  being  of  opinion  that  from  the 
known  and  accepted  use  of  the  expression,  **on  or  about^*^  in  all  the  ordinary 
transactions  of  life*  it  was  sufficiently  definite  for  all  the  purposes  of  demurrer, 
and  did  satisfactorily  set  out  the  fact,  that  tlie  peraon  named  died  in  the  year 
1806. 

With  respect  to  the  certainty  required,  in  setting  out  the  other  incidenin  ia 
the  plaintiff's  case,  tlie  following  cases  will  serve  to  show  what  dq^ree  of  it  b 
required  under  the  circumstances  to  which  tliey  refer :  In  the  case  of  Creuei  v. 


(0)  I  Ym.  J.  449;  3  Bro.  G.  C.  480. 

Ip)  Gikkiard  v.  Keeble,  Bonli.  105;  Pbillipn  ▼.  Bymen,  ib.  171. 

iq)  Blarketv.  Finney,  Bunb.  198.  .  (r)   I'Vet.  39. 

(s)  13  East.  33. 

(/)  Leigb  ▼.  Leigby  before  the  Lords  CotDmissionerai  Aug.  6  dt  8,  .1885. 
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ABiion^  (u)  before  aliaded  to,  a  bill  had  been  filed  to  perpetuate  testimony  to 
a  right  of  common  and  of  way«  and  it  stated  ^nhat  the  tenants,  owners  and 
oecnpiers  of  the  said  lands,  messuaj^s,  tenements  and  hereditaments,  in  right 
thereof,  or  otherwise^  have,  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  had,  and  of  right  ought  to  have,  Alc,^*  To  this  bill  a  demurrer 
was  put  in ;  one  of  the  grounds  for  which  was,  that  it  was  not  stated  as  to 
what  messuages  in  particular  the  rights  of  common  and  of  way  were  claimed; 
and,  in  allowing  the  demurrer.  Lord  Thurlow  said,  «*you  have  not  stated 
whether  the  right  of  way  and  common  is  appurtenant  or  appendant  to  the  land, 
kc^  that  you  hold ;  and  you  state  it  loosely  that  you  have  such  right  as  belong- 
ing to  your  estate,  or  otherwue^  so  that  your  bill  is  to  *have  a  p  *A»tQ  -i 
commission  to  try  any  right  of  common  and  way  whatever.*'     The  ^  -' 

same  doctrine  appears  to  have  been  held  by  the  Lord  Keeper,  (North)  in  GtU 
T.  Hmfward^  {x)  who,  upon  a  bill  to  perpetuate  the  testimony  of  witnesses 
toQching  a  right  of  way«  held,  that  in  such  a  bill  the  way  ought  to  be  laid 
exactly  per  et  trans^  as  in  a  declaration  at  law.  And  so  in  Byvea  v.  Ryves^  (y) 
where  a  bill  was  filed  for  a  discovery  of  tide-deeds,  relating  to  lands  in  tne 
possession  of  the  defendant,  and  for  the  delivery  of  the  possession  of  such 
ttods  to  the  plaintiff^  &Cy  upon  a  loose  allegation,  that,  under  some  deeds  in 
the  custody  of  the  defendants,  the  plaintifT  was  entitled  to  some  interest  in 
some  estates  in  their  possession,  but  without  stating  what  the  deeds  were,  or 
what  the  property  was  to  which  they  applied,  a  demurrer  was  allowed.  In 
Loker  ▼•  Houe^  (2)  however,  where  a  bill  was  filed  to  recover  the  possession 
of  an  estate  in  the  hands  of  a  defendant,  on  the  ground  that  the  defendant  had 
got  the  title-deeds,  and  had  intermixed  the  boundaries  of  the  estate  with  his 
own,  a  demurrer  was  allowed,  because  the  plaintiff,  in  his  bill,  had  described 
the  property,  which  was  in  contradiction  to  his  averment  that  he  did  not  know 
the  lands,  upon  which  averment  his  right  to  apply  to  equity  for  relief,  which  he 
might  otherwise  have  had  at  law,  was  founded,  (a) 

Upon  the  same  principle,  in  bills  to  establish  a  modus,  or  other  customary 
payment,  in  lieu  of  tithes,  a  considerable  degree  of  accuracy  is  required  in 
setting  out  the  modus ;  thus,  if  it  is  a  modus  applicable  only  to  a  particular 
portion  of  lands  in  the  parish,  as  in  the  case  of  an  ancient  farm,  the  quantity 
and  boandaries  of  the  lands  covered  by  the  modus  ouglit  to  be  stated,  in  order 
that  the  rector  may  know  what  the  particular  lands  are  in  respect  of  which  the 
exem|Mion  is  claimed,  {b)  In  this  respect  there  is  a  great  difference  between 
the  mode  of  stating  a  modus  in  a  bill  and  in  an  answer,  much  more  precision 
being  required  in  the  former  than  in  the  latter,  *where  it  is  merely  p  ^.^^  -. 
set  up  as  a  defence  5  and  the  Court  of  Exchequer  has  carried  this  ^  ^ 

distinction  so  far,  as  to  say,  that  though  it  was  impossible  to  establish  a  modus, 
as  laid  in  a  cross-bill,  in  consequence  of  the  want  of  suflicient  accuracy  in 
describing  the  farms  alleged  to  be  covered  by  it,  yet  it  was  a  very  different  con- 
sideration whether  the  modus,  as  laid  in  the  answer  to  the  original  bill,  from 
which  the  statement  in  the  cross-bill  was  copied,  might  not  afford  such  a 
defeace  as  would  prevent  the  plaintiff  from  having  a  decree  for  an  account,  (e) 
The  reason  of  this  distinction  appears  to  be,  because  a  land-holder  who  endea- 
Tours  to  establish  a  modus  is  bound  to  know  what  his  claim  is,  before  he  brings 


(u")  I  Vm.  J.  449;  8  Bro.  C.  C.  480.  {x)  I  Vern.  312. 

Cy)  3  Yes.  843.  (z)  8  Vm.  4. 

(a)  Vide  etiam,  Eail  India  Company  ▼.  Henchfiian»  1  Yea.  J.  887,  where  upon  demar- 
icr  Lord  Tharlow  gave  to  the  plaintifT  leave  to  amend  his  bill,  on  the  aole  groond  that  the 
bill  bad  been  framed  in  a  verv  Ioo«e  way. 

(b)  Hcott  V.  Ailgood,  4  Owil.  1369;  1  A  net.  16,  8.  C. 

(c)  Soott  V.  AII^nkI,  8upraf  Athyna  v.  l^ord  Wtlloughby  de  Brooke,  4  Gwil.  1413. 
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it  into  Coart,  and  is  therefore  tied  down  to  an  accurate  statement  of  it;  bol,  in 
an  answer,  a  tenant  is  bound,  within  a  limited  time,  to  show  whether  he  has 
any  defence  to  make  or  not,  and  if  he  give  such  a  statement  as  will  inform  the 
plaintiff  of  the  general  nature  of  the  case  to  be  brought  against  him,  it  will  be 
sufficient  (d) 

The  principle  which  requires  a  sufficient  degree  of  certainty  in  the  statement 
of  a  bill,  has  been  further  illustrated  in  the  case  of  Sttmsbury  v.  ^rkwright,  (e) 
before  referred  to,  where  a  bill  to  restrain  a  defendant  from  setting  up  ootstand* 
ing  terms  in  bar  to  the  plaintifPs  claim  at  law,  was  held  to  be  demurrable  to, 
on  the  ground  that  it  did  not  allege  what  sort  of  term  or  estate  was  oalstafiding. 

The  rule  which  prescribes  that  a  plaintiff  shall  not  sustain  a  bill  unless  he 
has  employed  such  a  degree  of  certainty  in  setting  out  his  case  as  may  enable 
the  defendant  to  ascertain  the  precise  grounds  upon  which  it  is  filed,  applies  to 
all  eases  in  which  a  person  comes  to  a  court  of  equity  for  relief  .upon  a  general 
allegation  of  error,  without  specifying  particulars ;  (/)  and  if  a  party,  seeking 
to  open  a  settled  account,  files  his  bill  without  such  a  specification  of  errors,  he 
will  not  be  permitted  to  prove  them  at  the  hearing,  even  though  the  settlement 
of  the  account  is  expressed  to  be,  errors  excepted^  which  is  the  usual  foim 
r  *4R1  1  ^^^^^^^  ^^  settling  accounts,  {g)  *And  it  should  be  noticed  that 
L  J  where  a  plaintiff  files  a  bill  for  a  general  account,  and  the  defend- 

ant sets  forth  a  stated  one,  the  plaintiff  must  amend  his  bill,  because  a  stated 
account  is  prima  facie  a  bar  till  the  particular  errors  in  it  are  assigned.  (A) 
Upon  the  same  ground  it  has  been  held  that  an  award  is  a  bar  to  a  bill  brought 
for  any  of  the  matters  intended  to  be  bound  by  it,  and  that  if  a  bill  is  filed  to 
set  aside  the  award  as  not  being  final,  &c,  the  specific  objections  to  it  must  be 
stated  upon  the  bill,  (i) 

It  is  to  be  remarked  that  in  most  of  the  cases  above  cited,  the  question  has 
come -before  the  Court  upon  demurrer,  which  seems  to  be  the  proper  way  in 
which  a  defendant  ought  to  take  the  objection  that  a  bill  is  deficient  in  certainty; 
the  question,  whether,  in  case  the  defendant  omits  to  avail  himself  of  this  mediod 
of  objection,  and  puts  in  an  answer,  he  can  be  admitted  at  the  hearing  to  insist 
upon  the  same  sort  of  exactness  in  statement,  which  he  might  have  insisted  upon 
had  he  demurred,  was  the  subject  of  discussion  in  a  case  before  Lord  Redesdale, 
in  Ireland,  {k)  A  bill  was  filed  to  set  aside  a  decree  of  foreclosure,  which  had 
been  made  m  the  absence  of  the  mortgagor,  in  pursuance  of  the  statute  (7  Geo. 
2,  c.  14,  Irish,)  <^for  making  the  process  in  courts  of  equity  more  effectual 
against  mortgagors  who  abscond,  and  cannot  be  served  therewith,  ^Iz^c,'*  upon 
the  ground  that  the  mortgagor  came  within  the  eighth  section  of  the  Act,  which 
saves  the  right  of  infants,  persons  of  non-sane  memory^  &c.,  and  it  was  merely 
charged  in  the  bill  that  the  mortgagor  '*was  of  a  weak  and  feeble  understanding, 
approaching  almost  to  idiotcy,"  though  it  was  proved,  by  the  evidence,  that  he 
was  incapable  of  managing  his  affairs.  Lord  Redesdale  at  first  appeared  to 
think  that,  although  the  allegation  would  not  have  been  sufficiendy  precise  to 
support  the  bill  had  it  been  demurred  to,  yet  as  it  had  not  been  objected  to  in 
that  manner,  and  as  the  evidence  showed  that  the  plaintiff  was  a  person  of 
extremely  weak  understanding,  he  was  warranted  in  admitting  iL  His  Lord- 
ship observed,  *^  but  it  may  be  said  that  the  bill  not  having  stat^  with  sufficient 

(d)  Baker  t.  Athill,  4  Gwil.  1438;  2  Anit.  491,  S.  C. 

(e)  Ante^  406. 

(/)  Taylor  ▼.  Haylio,  3  Bro.  C.  C.  810;  1  Cox,  435,  S.  C;  Johnson  t.  Carlttfl,  S 
Bro.  O.  C.  366. 
(g)  Ibid.  (k)  Dawion  ▼.  Dawson,  1  Atk.  1. 

(t)  Roulh  ▼.  Peach,  2  Anst.  619. 
(At)  Caww  v.  J<duut0D,  3  Sch.  6l  Lef  380. 
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precwion  the  ^degree  of  incapacity  which  the  Act  reqnires,  the  iact  r-    *aqo    -i 
of  *  non-sane  memory,'  within  the  Act,  was  not  in  issue  in  the  ^  -^ 

cause.  This  is  a  point  which  has  a  little  disturbed  my  mind,  and,  before  I 
finally  decide,  I  should  like  to  consider  how  far  this  loose  manner  of  stating,  in 
bills  in  equity,  will  warrant  the  Court  in  receiving  the  evidence  offered.  I  wish 
OD  many  accounts  that  pleadings  in  equity  were  more  precise  than  they  are,  at 
the  same  time  it  is  to  be  considered  that  they  will  not  admit  of  the  same  preci* 
sion  as  pleadings  at  law.  If,  indeed,  a  defendant  in  equity  puts  in  a  plea,  con- 
siderable precision  is  required,  because  he  seeks  to  reduce  his  case  to  one  point 
K  on  a  bill  filed,  to  carry  this  decree  into  execution  against  the  heir,  he  had 
.pleaded  that  the  person  against  whom  the  decree  was  made  was  *  a  person  of 
weak  mind  and  almost  an  idiot,'  I  should  have  held  that  a  bad  plea,  as  a  plea, 
although  it  might  have  stood  for  an  answer ;  but  whether  the  same  sort  of  exact- 
ness \s  necessary,  in  the  statement  in  a  bill  to  which  no  demurrer  is  put  in,  is  a 
question  to  be  considered."  His  Lordship,  however,  said  afterwards,  that  as 
to  whether  the  case  was  within  the  Act  of  Parliament,  he  rather  thought  he 
could  not  bring  it  within  it ;  and  it  is  to  be  observed,  that  though  he  subse- 
quently gave  judgment  in  favour  of  the  plaintiff's  right  to  set  aside  the  decree, 
it  was  not  upon  the  ground  of  the  mortgagor  having  come  within  the  saving  see- 
tioo  of  the  Act,  but  because  the  decree  appeared  to  have  been  fraudulently 
obtained  by  taking  advantage  of  the  mortgagor's  imbecility  of  mind.  Little, 
therefore,  can  be  collected  from  tliat  case  against  a  defendant's  right  to  make  the 
same  objection  for  want  of  certainty  in  the  allegation  of  the  bill,  at  the  hearing, 
that  he  might  have  done  by  demurrer. 

4.  Charob  of  Confepbract. 

This  part  of  the  bill  contains  a  general  charge  that  the  defendant  <*  combining 
and  cop^ederaiing  with  divers  persons^  at  present  unknown  to  the  plaintiffs 
but  whose  names  when  discovered  the  piaintiff  craves  to  be  at  liberty  to  insert 
in  his  biii^  with  apt  and  proper  matter  and  words  to  charge  and  make  them 
parties  defendants  to  the  6ti/,"  refuses  to  do  *that  justice  to  the  ^  ^  .^^  ^ 
plaintifir  which  he  requires  or  is  entitled  to.     This  charge,  although  ^  -I 

gmerafly  introduced  in  a  bill,  is  not  necessary  :  and  may  be,  and  in  amicable 
saits  frequently  is,  omitted,  (k)  The  practice  of  inserting  it  is  said  to  have  arisen 
fioai  an  idea  that,  without  such  a  charge,  additional  parties  could  not  be  added 
ID  the  bill  by  amendment;  and  in  some  cases  the  chaige  has  been  inserted  with 
the  Tiew  to  give  the  Court  jurisdiction.  (/)  But  it  is  quite  certain  that,  in  cases 
where  the  chaige  is  not  introduced,  parties  may  be  added  by  amendment,  and 
also  that  the  Court  has  jurisdiction  without  such  allegation,  (m) 

Upon  this  subject.  Lord  Redesdale  observes,  that  it  has  been,  probably  for 
thb  reason,  generally  considered  that  a  defendant  demurring  to  a  bill,  compuls- 
ing persons  whose  interests  are  so  distmct  that  they  ought  not  to  be  made  psdr- 
ties  to  the  same  bill,  ought  to  answer  the  bill  so  far  as  to  deny  the  chaige  of 
combination.  It  has  been  decided,  however,  that  an  answer  to  a  chaige  of 
onlawful  combination  cannot  be  compelled ;  (n)  and  that  a  chaige  of  lawful  com- 
bination, to  render  it  material,  ought  to  be  specific :  for  where  persons  have  a 
cooiBMMi  right,  they  may  join  together  in  a  peaceable  manner  to  defend  that 
[  i^t,  and  though  some  of  them  only  may  be  sued,  the  rest  may  contribute  to 
I  their  defence  at  their  common  chaige ;  (p)  and  if  on  the  ground  of  such  a  com- 
biiuition  the  jurisdiction  of  a  court  of  equity  is  attempted  lo  be  sustained,  where 


(ky  Prac  Keg.  es. 
(■i)  Cowp.  ^.  PI.  14. 
(O  Hob.  9%. 

You  UL—W 


i. 


t)  Lord  R«l.  38. 

n)  Olifw  V.  Haywood,  1  Anit  8S. 
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the  jnrifldictioii  is  property  at  common  law,  the  combination  ought  to  be  spe- 
cially chaiged,  that  it  may  appear  to  warrant  the  assumption  of  jurisdiction  in  a 
court  of  equity,  (p) 

From  whatever  cause  the  practice  of  chaining  combination  has  arisen,  it  n 
still  adhered  to,  except  in  the  case  of  a  Peen  whtf  is  never  charged  with  com- 
bining with  others  to  deprive  the  plaintiff  of  his  right,  either  from  respect  to  the 
peerage,  or,  perhaps,  from  an  apprehension  that  such  a  chaige  might  be  cod* 
strued  into  a  breach  of  privily,  {q) 

[]    *484    ]  *5.  Charging  Part. 

It  was  formerly  the  practice,  of  pleaders  in  equity,  to  state  the  plaintiff*! 
ease  in  the  bill  very  concisely,  and  then  if  any  matter  was  introduced  into  the 
defendant's  plea  or  answer,  which  made  it  necessary  for  the  plaintiff  to  pat  is 
issue,  on  his  part,  some  additional  fact  in  avoidance  of  such  new  matter,  such 
new  fact  was  placed  upon  the  record  by  means  of  a  special  replication.  la 
order  to  avoid  the  inconvenience,  delay,  and  unnecessary  length  of  pleading, 

'  arising  from  this  course  of  proceeding,  the  practice  now  in  use  has  been  intro- 
duced, and  wherever  the  plaintiff  is  aware,  at  the  time  of  filing  his  bill,  of  anj 
defence  which  may  be  made  to  it,  and  has  any  matter  to  allege  which  may 
avoid  the  effect  of  such  defence,  the  course  now  is  to  insert,  after  the  genenH 
chaige  of  confederacy,  an  allegation  that  the  defendants  pretend,  or  set  up  such 
and  such  allegations  by  way  of  defence,  and  then  to  aver  the  matter  used  to 
avoid  it  in  the  form  of  charge.  This  is  commonly  called  the  charging  part  of 
the  bill,  and  its  introduction  into  practice  has,  in  all  probability,  led  to  the  dis- 
continuance of  special  replications,  by  enabling  the  plaintiff  to  state  his  case, 
and  to  bring  forward  the  matter  to  be  alleged  in  reply  to  the  defence  at  the  same 
time,  and  that  without  making  any  admission,  on  the  part  of  the  plaintiff,  of  the 
truth  of  the  defendant's  case.  Thus  if  a  bill  be  filed,  on  any  equitable  ground, 
by  an  heir  who  apprehends  his  ancestor  has  made  a  will,  he  may  stale  his  title 
as  heir,  and  alleging  the  will  by  way  of  pretence  on  the  part  of  the  defendant 
claiming  under  it,  make  it  a  part  of  his  case  without  admitting  it  It  is  to  be 
observed,  however,  that  in  such  case  some  clear  equitable  ground,  for  the  inter- 
ference of  the  Court  on  behalf  of  the  plaintiff,  must  appear  in  the  stating  put 

I  of  the  bill,  and  that  if  the  equity  appears  only  in  the  charging  part  of  the  bill 
will  be  liable  to  demurrer,  (r) 

It  has  been  before  stated  ^s)  that  the  chaiging  part  of  a  bill  may  be,  and  fre- 
quently is,  omitted  $  to  which  it  may  be  added  that,  in  Partridge  v.  £fiw- 
r  *485  1  ^^«  (0  ^^  Eldon  said  *that  *^Lord  Kenyon  never  would  pat  m 
L  J  the  charging  part,  which  does  little  more  than  unfold  and  etdaige 

the  statement ;"  and  certainly,  where  such  is  the  only  object  for  its  introduc- 
tion, it  may  be  very  properiy  omitted.  In  many  cases,  however,  its  introduc- 
tion is  highly  beneficial,  not  only  for  the  purpose  of  introducing  matter  whidi 
would  formerly  have  been  the  subject  of  a  special  replication,  but  as  a  founda- 
tion for  interrogatories  which  may  lead  to  a  discovery  of  the  defendant's  case,  (/] 
and  likewise  of  affording  grounds  for  collateral  inquiries  and  directions  in  the 
decree  which  may  not  necessarily  arise  out  of  the  case  as  mainly  iiuiisted  upoa 
in  the  bill,  but  which,  in  the  event  of  partial  success,  either  on  the  part  of  the 
plaintiff  or  defendant,  may  become  necessary,  but  which  without  some  allega- 
tion or  charge  to  warrant  them  in  the  pleadings  could  not  be  introduced,  (u) 


i 


p)  Lord  Red.  38.  (y)  Ibid. 

r)  Flint  v.  Field.  2  Antt.  543.  («)  Suproy  468. 

(I)  11  Vee.  676.  (0  Lord  Red.  85. 
(u)  Holloway  ▼.  Millard,  1  Mad.  414. 
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It  is  to  be  observed  that  a  charge  in  the  bill,  that  the  defendant  pretends  that 
a  certain  fact  has  taken  place,  sufficiently  puts  that  fact  in  issue ;  and  that 
where  a  bill  had  been  filed  by  one  of  five  residuary  legatees  for  an  account  of 
the  estate  of  a  testator,  and  for  payment  of  her  fifth  part,  alleging  that  one  of 
the  defendants  pretended  that  the  plaintiff^s  share  of  a  certain  bequest  of  stock 
was  lapsed,  and  a  decree  had  been  pronounced,  reserving  that  share  to  the 
defendant  when  she  should  come  of  age ;  upon  a  second  bill  being  filed  by  the 
same  plaintiff  and  her  husband  for  the  above  legacy,  the  former  decree,  signed 
and  enrolled,  was  pleaded  in  bar ;  and  it  was  held  by  Lord  Hardwicke,  that  the 
aQegation,  in  the  original  bill,  of  the  pretence  that  the  legacy  was  lapsed,  was 
sufficient  to  put  the  point  in  issue  in  that  cause,  and  that  the  plaintiff  was  as 
much  bonnd  by  the  decree  against  her  as  if  there  had  been  a  specific  declaration 
upon  the  point  that  she  was  not  entitled,  (x) 

6.  Averment  of  Jurisdiction. 

Ths  sixth  part  of  the  bill  is  intended  to  give  jurisdiction  over  the  suit,  to  the 
Court,  by  a  general  averment  that  the  *acts  complained  of  are  con-  p  *aqa  *i 
trary  to  equity,  and  tend  to  the  injury  of  the  plaintiffs,  and  that  ^  -) 

they  have  no  remedy,  or  not  a  complete  remedy,  without  the  assistance  of  a 
Court  of  Equity,  (y)  It  is  to  be  observed,  however,  that  this  averment  alone 
will  not  give  the  Court  jurisdiction,  unless  a  case  be  shown,  in  the  bill,  from 
which  it  is  apparent  that  the  jurisdiction  properly  belongs  to  it  (z)  The  omis- 
sion of  this  clause,  therefore,  will  not  render  the  bill  defective. 

7.  Interrooatino  Part. 

The  bill  having  shown  the  title,  of  the  persons  complaining,  to  relief,  and 
that  the  Court  has  the  proper  jurisdiction  for  the  purpose,  in  the  seventh  place, 
prays  that  the  parties  complained  of  may  answer  all  the  matters  contained  in 
tfie  former  part  of  the  bill,  not  only  according  to  their  positive  knowledge  of  the 
£u;t8  stated,  but  also  according  to  their  remembrance,  the  information  they  may 
have  received,  and  the  belief  they  are  enabled  to  form  on  the  subject  (a) 

This  answer,  in  the  case  of  ordinary  persons,  is  required  by  the  bill  to  be 
npoo  oath,  although  the  plaintiff  may  afterwards,  if  he  thinks  proper,  dispense 
with  this  ceremony,  by  consenting  to,  or  applying  for,  an  order  to  that  effect  (b) 
The  answer  of  a  corporation  aggregate  is  required  to  be  under  their  common 
seal ;  and  where  a  defendant  is  entitled  to  privilege  of  peerage,  the  answer  is 
lequired  upon  the  honour  of  the  defendant  only,  and  the  oath  is  dispensed 
with,  (c)  This  privilege  of  the  peerage,  as  well  as  all  others,  except  that  of 
iittiDg  in  the  House  of  Lords,  extends  to  all  Irish  and  Scotch  peers,  unless  they 
have  waived  their  privileges  by  accepting  seats  in  the  House  of  Commons,  (d) 

(x)  Gr^ry  v.  MoUtworth,  8  Atk.  626.       (y)  Lord  Red.  35. 
(2)  Ibid.  (a)  Ibid  37. 

(5)  Ibid  9,  10.  I^IJ^^^' 

(</)  Kobioflon  v.  Lord  Rokeby,  8,  Yes.  601.  The  privilege  of  peerage,  whiclk  entitlee  a 
pMT  to  answer  upon  bis  attestation  of  honoar  instead  of  bis  oath,  does  not  appear  to  be  of 
vny  sodent  slaoding,  and  is  traced  no  higher  than  the  16th  of  Elisabeth,  Gilb.  For.  Rom. 
^8,  and  it  does  not  appear  to  have  been  established  till  a  much  later  period,  for  it  wss  con- 
taafeed  and  lefosed  by  Lord  Chancellor  Egerton,  (TreaL  on  Star  Chamber,  p.  3,  s.  10 ;  tndle 
%  Coll.  Jor.  168 ;  Toth.  10,  11,)  who  Mid  that  the  honour  of  a  peer  did  not  bind  his  con- 
■ciancw  any  more  than  if  he  should  be  permitted  to  give  evidence  to  a  jury  at  law,  upon 
boDoar,  where,  if  the  jury  found  contrary  to  the  evidence,  no  attaint  would  lie  against  tliem. 
But  tbb  privilege  has  been  since  fally  established  by  an  order  of  the  House  of  Lords  in  1640, 
bj  srhtch  it  was  ordered  that  the  nobility  of  this  kingdom,  and  lords  of  the  upper  house  of 
Parliament,  and  the  widows  and  dowagers  of  the  temporal  lords,  should  answer  upon  honour 
only.     Cowp.  Eq.  PI.  15. 
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r    *487    1      *^^  ^^^  principal  end  of  an  answer,  upon  the  oath  of  Che  defend- 
L  J  ant,  ifl  to  supply  proof  of  the  matters  necessaiy  to  support  the  case 

of  the  plaintiffs,  it  is  therefore  required  of  the  defendants  either  to  admit  or  deny 
all  the  facts  set  forth  in  the  bill,  with  their  attending  circumstances,  or  to  deoy 
having  any  knowledge  or  information  on  the  subject,  or  any  recollection  of  it, 
and  also  to  declare  themselves  unable  to  form  any  belief  concerning  it.     But  tt 
experience  has  proved  that  the  substance  of  the  matters  stated  and  chaived  in  a 
bill  may  frequently  be  evaded  by  answering  according  to  the  letter  only,  it  hss 
become  a  practice  to  add,  to  the  general  requisition  that  the  defendants  shooU 
answer  the  contents  of  the  bill,  a  repetition,  by  way  of  interrogatory,  of  the 
matters  most  essential  to  be  answered ;  adding  to  the  inquiry  after  each  fact,  an 
inquiry  of  the  several  circumstances  which  may  be  attendant  upon  it,  and  the 
variations  to  which  it  may  be  subject,  with  a  view  to  prevent  evasion,  and  com- 
pel a  full  answer,  {d)    This  is  commonly  termed"  the  interrogating  part  of  the 
bill ;  and  as  it  is  used  only  to  compel  a  full  answer  to  the  matters  contained  id 
the  former  part  of  the  bill,  it  must  be  founded  on  those  matters.     Therefoie,  if 
there  is  nothing  in  the  prior  part  of  the  bill  to  warrant  an  interrogatory,  the 
defendant  is  not  compellable  to  answer  it  $  (e)  a  practice  necessary  for  the  pre- 
servation of  form  and  order  in  the  pleadings,  and  particularly  to  keep  the  answer 
to  the  matters  put  in  issue  by  the  bill.  (/)     But  a  variety  of  questions  maybe 
founded  on  a  single  charge,  if  they  are  relevant  to  it     Thus,  if  a  bill  is  filed 
against  an  executor  for  an  account  of  the  personal  estate  of  his  testator,  upon 
the  single  charge  that  he  has  proved  tlie  will  may  be  founded  every  inquiry 
which  may  be  necessary  to  ascertain  the  amount  of  the  estate,  its  value,  the  dis- 
position made  of  it,  the  situation  of  any  part  remaining  undisposed  of^  the  debts 
r    *488    1  ^^  ^^  ^testator,  and  any  other  circumstance  leading  to  the  aceooat 
I-  -'  required,  (g)    This  rule  is  stated  and  acknowledged  by  Lord  Eldoo, 

in  Faulder  v.  StuarU  (h)  where  a  defendant  declined,  by  his  answer,  settiif 
forth  the  particulars  of  a  certain  consideration,  which,  it  was  alleged  in  the  bill, 
the  defendant  pretended  was  paid  by  him  for  the  purchase  of  a  share  in  a  news- 
paper, which  was  the  subject  of  the  litigation.  His  Lordship,  upon  ezceptioos 
to  the  Master's  report  upon  the  sufficiency  of  the  answer  beinff  argued  before 
him,  said,  *^  It  all  depends  upon  this,  whether  there  is  such  a  charge  in  the  bil 
as  to  the  payment  of  the  consideration  as  entides  the  plaintiflT  to  an  ansira,  not 
only  whether  it  was  paid,  but  as  to  all  the  circumstances,  when,  where,  Ac, 
I  have  always  considered  that  a  general  charge  enabled  you  to  put  all  qaestkoi 
upon  it  that  are  material  to  make  out  whether -it  was  paid  $  and  it  is  not  meees- 
sary  to  load  the  bill  by  adding  to  the  general  charge  that  it  was  not  jiM^  that  so 
it  would  appear  if  the  defendant  would  set  forth  when,  where,  &c.  'l*he  M 
rule  was,  that,  making  that  substantive  charge,  you  may  in  the  latter  part  of  the 
bill  ask  all  questions  that  go  to  prove  or  disprove  the  truth  of  the  ^Mt  ta 
stated.*'  (») 

It  is  to  be  observed,  however,  that  the  interrogatories  must  in  all  eases  be 
confined  to  the  substantive  charge  or  allegation,  and  that  the  plaintifiT  cannot 
extend  his  interrogatories  in  such  a  manner  as  to  compel  a  discovery  of  a  dis- 
tinct matter  not  included  in  the  allegation  or  charge  ;  and  therefore,  where  a  faS 
prayed  a  discovery  in  aid  of  an  action  at  law  under  the  Stock  Jobbing  Aet,  (lb) 
as  to  an  advance,  by  plaintiff  to  the  defendant,  of  a  sum  of  money  withootle^ 
consideration,  which,  it  was  alleged  in  the  bill,  was  advanced  as  the 


(a^  liOfd  Red*  36. 

(c)  Ibid,  vide  Uiam^  Attorney  General  v.  Whorwood,  1  Vos.  534-538. 

(/)  Lord  Red.  37.  (f)  Lord  Red.  37. 

ifi)  11  Vm.  296.  (f)  Ibid. 

{k)  7  Oeo.8»  c  8. 
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ht  liberty  "to  pat  npon,  detain  or  refase  stock,'*  or  in  consideration  of  certain 
ooDtractfl  relating  to  stock  which  are  void  under  that  Act,  and  the  defendant 
denied  by  his  answer  that  the  plaintiff  did  advance  or  pay  to  the  defendant  the 
sum  mentioned,  or  any  other  sum  as  the  premium^  &C.9  (as  charged  in  the  bill,) 
to  which  answer  an  exception  was  taken  because  the  defendant  had  not  nega- 
tived the  receipt  of  *the  money  in  every  way  which  had  been  sug-  r-  ^.^^  -. 
mted  in  the  interrogatory.  Lord  Eldon  over-ruled  the  exception,  ^  -I 

because  the  interrogatory  pointed  at  a  case  within  the  fifth  and  eighth  sections 
of  the  Act,  in  respect  of  which  no  bill  of  discovery  was  given  by  the  Act, 
whereas  the  allegations  in  the  bill  related  to  cases  within  the  first  section  of  the 
Act,  in  respect  of  which  a  right  to  file  a  bill  of  discovery  was  given  by  the 
aecond  section,  (m) 

It  may  be  noticed  here  that,  in  Attorney  General  v.  Whanvood^  (n)  where 
interrogatories  in  a  bill  were  directed  to  particular  facts  which  were  not  charged 
in  the  preceding  part,  and  the  defendant,  though  not  bound  to  answer  them,  did 
ao,  and  the  answer  was  replied  to  $  Lord  Hardwicke  held  that  the  informality  in 
the  manner  of  chaiging  was  supplied  by  the  answer,  and  that  the  facts  were 
properly  put  in  issue ;  "  for  a  matter  may  be  put  in  issue  by  the  answer  as  weH 
as  by  the  bill,  and,  if  replied  to,  either  party  may  examine  to  it.''  (o) 

8.  The  Prayer  for  Relief. 

The  prayer  for  relief  is  generally  divided  into  two  parts,  viz  :  the  prayer  for 
apecific  relief,  and  the  prayer  for  general  relief. 

Although  there  is  no  doubt  but  that  a  mere  prayer  for  general  relief  would, 
in  most  cases,  be  sufficient  to  enable  the  plaintiff  to  obtain  such  a  decree  as  his 
ease  entitles  him  to,  ( p)  yet  it  is  the  usual  and  most  convenient  practice  to  pre- 
cede the  request  for  relief,  generally,  by  a  statement  of  the  specific  nature  of 
the  decree  which  the  plalntifi'  considers  himself  entitled  to  under  the  circum- 
stances of  his  case. 

This  part  of  the  bill,  therefore,  should  contain  an  accurate  specification  of  the 
matters  to  be  decreed;  and,  in  complicated  cases,  the  framing  of  it  requires 
great  care  and  attention ;  for,  although  where  the  prayer  does  not  extend  to  em- 
bnee  *all  the  relief  to  which  the  plaintiff  may  at  the  hearing  show  r-  ,  .^^  -, 
t  right,  the  deficient  relief  may  be  supplied  under  the  general  ^  -I 

prayer,  yet  sach  relief  must  be  consistent  with  that  specifically  prayed,  as  well 
as  with  the  case  made  by  the  bill,  for  the  Court  will  not  suffer  a  defendant  to 
be  taken  by  surprise,  and  permit  a  plaintiff*  to  neglect  and  pass  over  the  prayer 
ke  has  made,  and  take  another  46cree,  even  though  it  be  according  to  the  case 
Hade  by  his  bill  Therefore,  in  Soden  v.  Soden^  {q)  where  a  bill  was  filed 
^inst  a  woman  to  compel  her  to  elect  between  the  provision  made  for  her  by  a 
will,  and  that  to  which  she  was  entitled  under  a  settlement,  and  the  case  made  by 
the  bill  was  solely  calculated  to  call  npon  her  to  elect,  Lord  Eldon  held,  that  a 
declaration  that  she  had  elected,  so  as  to  conclude  her,  could  not  be  maintained 
voder  the  prayer  for  general  relief,  being  inconsistent  both  with  the  case  made 
by  the  bill,  and  with  the  specific  prayer  that  she  should  make  her  election. 
And  so  where  a  bill  (r)  was  filed  by  a  person  in  the  character  of  mortgagee, 
praying  a.  sale  under  a  trust,  to  which  it  appeared  he  was  not  entitled,  the  Conn 

(«)  Bollock  Y.  Rtchardton,  11  Vw.  878.         (n)  1  Yes.  534. 
(o)  Ibid.  538. 

Ip)  Cook  T.  Martj^n*  3  Atk.  8 ;  Grimes  ▼.  French*  ibid.  141 ;  Partridge  ▼.  Haveraft,  U 
Vet.  570^574. 
(?)  Cited  bj  Lord  Eldon  in  Hiern  ▼.  Mill,  13  Vee.  119. 
(r)  PiJk  T.  Lofd  CUnton,  13  Vee.  48 ;  vidt  Hiam  Jonet  v.  Jones,  8  Atk.  1 10. 
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would  not  permit  him«  under  the  general  prayer,  to  take  a  decree  that  the  defend- 
ant might  redeem  or  be  foreclosed,  although  it  was  the  relief  to  which  properij 
belonged  to  his  case.  And  in  like  manner,  where  a  bill  was  brought  for  an 
annuity  or  rent-charge  under  a  will,  and  the  counsel  for  the  plaintiff  prayed  at 
the  bar  that  they  might  drop  the  demand  for  the  annuity  and  insist  upon  the  land 
itself,  Lord  Hardwicke  denied  it,  because  it  came  within  the  rule  before  laid 
down.  («)  Upon  the  same  principle,  where  a  vendor  filed  a  bill  for  a  specific 
performance  against  a  purchaser,  who  had  been  in  possession,  under  the  coo- 
tract,  for  several  years,  but  failed  in  establishing  his  right  in  consequence  of  a 
defect  in  his  tide,  the  Court  refused,  under  the  prayer  for  general  relief,  to  direct 
an  account  of  the  rents  and  profits  against  the  purchaser,  although  he  had  stated 
by  his  answer  that  he  was  willing  to  pay  a  fair  rent,  (t)  And  so  where  a  bifi 
r  MO  I  1  ^^^  *filod  for  the  specific  performance  of  a  written  agreement,  and 
^  ^  parol  evidence  was  read  to  prove  a  variation  from  it,  the  bill  wai 

dismissed  with  costs,  the  plaintiff  not  being  allowed  to  resort  to  the  substantial 
agreement  proved  on  the  part  of  the  defendant,  {u)  But  though  in  gentrd  a 
plaintiff  can  only  obtain  the  decree  he  seeks  b}'  his  bill,  the  case  of  a  plaintiff 
in  a  suit  for  tithes  is  different ;  for  there,  though  a  plaintiff  may  fail  in  establiah- 
iog  his  right  to  tithes  in  kind,  he  may  yet  have  a  decree  for  a  modus  admitted 
by  the  defendant's  answer,  (x) 

The  rule,  with  regard  to  the  nature  of  the  relief  which  a  plaintiff  may  have 
under  the  prayer  for  general  relief,  was  laid  down  by  Lord  Eldon,  in  Hiem  v. 
3filL  (y)  His  Lordship  there  said,  that  ^*  as  to  this  point  the  rule  is,  that  if 
the  bill  contains  chaises,  putting  facts  in  issue  that  are  material,  the  plaintiff  ii 
entitled  to  the  relief  which  these  facts  will  sustain  under  the  general  prayer, 
but  he  cannot  desert  specific  relief  prayed,  and  under  the  general  prayer  ask 
relief  of  another  description,  unless  the  facts  and  circumstances  chai^ged  by  the 
bill  will,  consistently  with  the  rules  of  the  Court,  maintain  that  relief."  In 
that  case  a  bill  had  been  filed  by  an  equitable  mortgagee  against  the  mortgagor, 
and  a  person  who  had  purchased  from  him,  with  notice  of  the  incumbrance,  and 
it  prayed  an  account*  and  in  default  of  payment  a  conveyance  of  the  estate;  and 
although  it  chaiged  the  purchaser  with  notice,  &c.  it  did  not  pray  any  specific 
relief  against  him  individually.  liord  Eldon,  however,  thought  that  the  relief 
asked  against  him  at  the  hearing  was  consistent  with  the  case  made  by  the  bill, 
and  accordingly  decreed  an  account  to  be  taken  of  what  was  due  to  the  plaintiff 
by  the  mortgagor,  to  be  paid  by  the  purchaser,  who  was  to  have  his  election  to 
r  *402  1  P^^  ^^^  money  and  keep  the  ^estate.  And  so,  in  Taylor  ▼.  To- 
^  -^  brum^  (z)  where  a  bill  was  filed  against  two  trustees,  alleging  that 

only  one  of  tliem  had  acted  in  the  trusts,  and  praying  relief  against  that  trustee 
only,  to  which  the  two  trustees  put  in  an  answer,  admitting  that  they  had  both 
acted  in  the  trusts,  the  Vice  Chancellor^  (Sir  L.  Shad  well)  made  a  decree 
against  the  two,  charging  them  both  with  the  loss  occasioned  by  the  breach  of 
trusL 

It  is  to  be  observed  that,  in  order  to  entitle  a  plaintiff  to  a  decree  under  the 
general  prayer,  different  from  that  specifically  prayed,  the  allegations  relied 

($)  Grimes  v.  French,  2  Alk.  141.  (/)  Williams  v.  Shaw,  3  Row.  178.  n. 

(u)  Legal  V.  Miller,  2  Vea.  299,  vide  etiam,-  Mortimer  v.  Orchard,  2  Vea.  Jun.  343; 
Legh  V.  Haverfield,  5  Vea.  452.  But  althoagh  in  auch  a  caae  the  plaiDtiflT  canoot  have  a 
decree  for  a  different  agreement  from  that  set  up  by  bis  bill,  the  defendant  may  have  a  deeraa 
on  the  agreement  auch  aa  he  has  proved  it  lo  be.  Fife  v.  Clayton,  13  Vea.  646.  The  old 
course  required  a  cross-bill,  but  the  piactice  now  ia  to  decree  a  specific  peiformanco  at  Ibe 
instance  of  the  defisndant,  upon  the  offer  by  the  plaintifi*  in  hia  bill  to  perform  the 
ipecifically  on  his  part     Ibid.  wU  etiam^  Gwynn  ▼.  Lethbridge,  14  Vet.  585. 

(«)  Cart  ▼.  Ball,  1  Yes.  3.  (y)  13  Vet.  119. 

(z)  6  Sim.  281. 


OF  THE  FOUl  OF  ▲  BOX.  291 

upon  must  not  only  be  such  as  to  afford  a  gfround  for  the  relief  aooght,  but  they 
moat  have  been  introduced  into  the  bill  for  the  purpose  of  showing  a  claim  to 
relief^  and  not  for  the  mere  purpose  of  corroborating  the  plaintifTs  right  to  the 
specific  relief  prayed,  otherwise  the  Court  would  take  the  defendant  by  surprise* 
which  is  contrary  to  its  principles  $  therefore,  where  a  vendor  filed  a  bill  for  a 
specific  performance,  but,  owing  to  his  not  being  able  to  make  out  a  title  to 
some  part  of  the  property,  was  unable  to  obtain  a  decree  for  that  purpose,  it 
was  held  that  he  could  not,  under  the  prayer  for  general  relief,  obtain  an  inquiry. 
into  the  management  of  the  property  during  the  time  it  was  in  the  vendee's 
possession,  although  the  bill  did  contain  charges  of  mismanagement,  which, 
however,  had  been  introduced,  not  with  the  view  to  obtain  compensation,  bat 
to  establish  the  fact  of  a(!ceptation  of  title  by  the  defendant,  (a) 

The  principle  upon  which  the  Courts  act,  under  these  circumstances,  receives 
considerable  illustration  from  what  fell  from  Lord  Redesdale,  in  Roche  v.  Mor-' 
gtU,  (b)  The  bill  in  that  case  stated  various  dealings  between  the  plaintiff  and 
defendant,  imputing  fraud  and  unfair  dealing,  and  various  usurious  charges,  over- 
ehaigesand  mistakes  in  accounts  delivered,  and  prayed  a  discovery  of  the  several 
transactions,  and  a  general  account,  and  also  general  relief;  to  this  bill  the  defend- 
ant pleaded  a  release  made  by  the  plaintiff,  and  a  question  arose,  whether,  if  the 
release  appeared  to  be  founded  on  a  vicious  consideration,  and  was  in  itself 
void,  the  Court  could  set  it  aside,  there  b^ing  no  specific  prayer  for  p  *aqo  *i 
that  purpose ;  *and  Lord  Redesdale,  in  delivering  his  opinion  in  the  ^  ^ 

House  of  Lords  upon  the  point,  expressed  himself  as  follows  :  ^^  It  has  been 
objected  that  the  bUl  does  not  state  the  release,  and  pray  that  it  may  be  set  aside. 
Il  seems  doubtfiil  whether  the  release  has  been  put  in  issue  by  the  bill ;  but 
whether  it  is  so  or  not,  if  the  release  appears  to  be  founded  on  a  vicious  con- 
sideration, it  is  in  itself  void,  and  the  Court  need  not  set  it  aside,  but  may  act  as 
if  it  did  not  exist.  The  bill  prays  the  general  account,  and  all  the  relief  neces- 
sary for  the  purpose  of  obtaining  that  account.  This  prayer  is  sufficient.  It 
never  was  thought  of  that  a  bill  for  an  account  of  fraudulent  dealings  must  spe- 
cially pray  tliat  every  bond,  every  instrument  taken  by  the  defendant  without 
sufficient  consideration,  should  be  set  aside.  The  prayer  for  general  relief  is 
sufficient  for  the  purpose;  and  upon  that  prayer  the  Court.may  give  every  relief 
consistent  with  the  case  made  by  the  bill,  and  continually  does  give  relief  in  no 
manner  specifically  prayed  by  the  bill,  and  sought  for  only  by  the  prayer  for 
general  relief.'* 

In  Durant  v.  Durante  (c)  the  Court  appears  to  have  gone  to  a  much  greater 
extent,  in  granting  relief  under  the  general  prayer  different  from  that  specifically 
prayed,  than  in  any  of  the  other  cases  where  the  point  has  occurred.  In  that 
e8se«  articles  had  been  entered  into,  whereby  the  lady's  father  had  agreed  to 
settle  5,000/.  on  the  lady  for  her  life,  to  go  aAer  her  death  equally  among  the 
children  of  the  marriage.  Some  time  after  the  marriage  a  settlement  was  pre- 
pared, by  which,  instead  of  pursuing  the  articles,  the  6,000/.  was  so  settled 
thai  the  lady  had  no  interest  therein  whatever,  and  the  children  took  it  only  on 
the  contingency  of  their  arriving  at  the  age  of  twenty-one.  The  settlement 
was  prepared  when  the  husband  was  very  ill,  and  he  died  without  executing  it  $ 
and  there  l>eing  but  one  child  of  the  marriage,  (who  was  a  daughter)  the  mother 
and  daughter  brought  the  bill  to  carry  the  settlement  into  execution  ;  but  it  was 
so  manifestly  against  the  justice  of  the  case,  that  a  settlement  should  be  carried 
into  execution  which  varied  so  materially  from  the  articles,  that  the  Court, 
although  it  for  some  time  doubted  whether,  as  "^the  mother  and  ^  ^^.g.  -^ 
daughter  had  joined  in  the  suit  to  their  own  prejudice,  it  could  >-  -^ 

(a)  8tev6D8v.  Gappy,  8  Rum.  171.  (6)  2  8ch.  A;  Lef.  731. 

\e)  1  Cox,  58. 
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decree  the  ariicies  to  be  carried  into  execution,  in  direct  contmdietioii  to  tfie 
specific  prayer  of  the  bill,  ultimately  decreed  the  articles  to  be  carried  into  exe- 
cution. It  appears,  however,  upon  reference  to  the  Register's  book,  {d)  that 
there  were  a  great  many  peculiar  circumstances  in  the  case,  and  that  it  was 
obviously  for  the  interest  of  all  parties  interested  under  the  articles,  some  of 
whom  were  infants,  that  a  proper  construction  should  be  put  upon  them. 

It  is  to  be  observed  that  a  Court  will  not  in  general  decree  interest  upon  a 
balance,  unless  where  it  is  specifically  asked  for  by  the  bill,  (e)  Where,  how- 
ever.  from  peculiar  circumstances,  interest  was  not  properly  uue  at  the  time  the 
bill  was  filed,  and  a  right  to  interest  has  subsequently  accrued,  the  Court  has, 
upon  further  directions,  directed  interest  to  be  computed,  although  there  was  do 
prayer  to  that  effect  in  the  bill.  Thus,  in  Turner  v.  7Vm«f,  (/)  interest  was, 
By  order  on  further  directions,  directed  to  be  computed  upon  the  balance  in  exe- 
cutors' hands,  although  not  prayed  by  the  bill,  because  at  the  time  the  bill  was 
Med  there  did  not  appear  to  have  been  any  money  in  their  hands,  and  the  bill 
could  not  advert  to  those  circumstances  which  arose  subsequently. 

Upon  the  principle,  that  the  Court  will  not  grant  a  different  relief  from  that 
prayed  by  the  bill,  it  was  held  by  Sir  J.  Leach,  V.  C,  that  where  a  bill  merely 
prayed  a  commission  to  examine  witnesses  abroad  in  aid  of  an  action  at  law. 
the  Court  could  not  grant  a  motion,  that  the  plaintiflf  might  be  at  liberty  to 
examine  one  of  the  witnesses,  who  had  come  to  this  country  and  was  aboat  to 
go  away  again,  de  bene  esse^  but  said  that  the  bill  might  be  amended  for  that 
purpose,  (g) 

But  although  the  Court  will  not  under  the  general  prayer  grant  a  different  rdief 
from  that  prayed  by  the  bill,  yet  when  it  appears  that  the  plaintiff  is  entided 
to  relief,  although  it  be  different  from  that  which  he  has  specifically  prayed,  it 
will  sometimes  allow  the  cause  to  stand  over,  with  liberty  to  the  plaintiff  to 

r  *405  1  ^'^^'^^  ^^"  ^^^'  '^^^^  point  was  decided  by  *Lord  Rosslyn,  in 
I-  -J  Beaumont  v.  BouUbee^  ih)  in  which  case  it  appears  that,  after 

publication  had  been  passed,  the  relief  prayed  for  specifically  was  thought  not 
to  be  that  to  which  the  plaintiff  was  entitled.  He  therefore  applied  for  liberty 
to  amend,  by  adding  an  additional  prayer  for  relief,  which  was  resisted  upon 
the  ground  that  the  answer  put  in  was  applicable  to  the  specific  relief  already 
prayed ;  but,  after  much  discussion*  Lord  Rosslyn  determined  that  it  was  com- 
petent to  the  plaintiff  to  amend,  by  adding  the  additional  prayer.  In  PM  v. 
Lord  Clinton^  (t)  above  referred  to,  it  appeared  at  the  hearing  that  the  plaintiff 
was  not  entitled  to  the  specific  relief  prayed  for,  and  that,  in  order  to  enable  the 
Court  to  grant  the  relief  upon  the  case  made  by  his  bill,  which  might,  properiy, 
be  given,  viz :  a  foreclosure  of  the  mortgage,  it  would  be  necessary  to  bring  an 
additional  party  before  the  Court ;  an  order  was  made  that  the  plaintiff  slMNiki 
be  at  liberty  to  amend  his  bill  by  adding  parties,  and  praying  such  relief  as  he 
might  be  advised. 

The  instances,  however,  in  which  thh  will  be  done  are  confined  to  those 
where  it  appears,  from  the  case  made  by  the  bill,  that  the  plaintiff  is  entitled  to 
relief,  although  different  from  that  sought  by  the  specific  prayer ;  where  the 
object  of  the  proposed  amendment  is  to  make  a  new  case,  it  will  not  be  per- 
mitted. Thus,  where  a  bill  was  filed  for  the  specific  performance  of  an  agree- 
Bent  for  a  lease  to  the  plaintiff  alone,  and  it  was  stated,  by  the  defendbnt's 
answer,  that  the  agreement  had  been  to  let  to  the  plaintiff  and  another  person 


(</}  Reg.  Lib.  1783.  A.  192.  (e)  Weymoath  v.  Bojer,  1  Ves.  J.  416. 

(/)  1  Jac.  &  W.  43.  (g)  Atkin«  ▼.  Palmer,  6.  Mad.  19. 

{h)  5  Vet.  485 ;  7  Vet.  599.     6.  C.  stated  on  this  point,  org,  in  Paik  ▼.  Loid  Cfinto^ 
13  Ves.  63.     Vide  etiam.  Cook  v.  Marlyn,  S  Atk.  3. 
(i)  Ubi  MuprOf  490,  n. 
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joiDtly,  but  the  plaintiff  nevertheless  replied  to  the  answer,  and  proceeded  to 
establish  a  case  of  letting  to  himself  alone,  In  which  he  failed ;  Lord  Redesdale, 
upon  application  being  niMe  to  him,  to  let  the  cause  stand  over,  with  liberty  to 
the  plaintiff  to  amend,  by  adding  the  other  lessee  as  a  party,  said  that  such  a 
proceeding  would  be  extremely  improper.  It  was  not  like  letting  a  case  stand 
over  to  add  a  party  against  whom  a  decree  in  a  plain  case  could  be  made,  but 
for  the  purpose  of  making  a  new  case,  which  it  would  be  if  founded  on  a  new 
agreement  (j)  *In  that  case,  his  Lordship  stated  that  the  ordinary  p  « .  g^  -^ 
practice,  where  a  party  has  mistaken  his  case,  and  brings  the  cause  ^  -^ 

to  a  hearing  under  such  mistake,  is  to  dismiss  the  bill  without  prejudice  to  a 
new  bill  $  and  this  practice  was  adopted  by  him  in  lAndaay  v.  Lynch^  {k)  and  is 
ia  accordance  with  the  decree  of  Sir  William  Grant,  in  WooUam  v.  Heam^{l)  and 
has  been  subsequently  followed  by  Lord  Lyndhurst,  in  Stevens  v.  Guppv.  (m) 

Bat  although  the  Court  is  thus  strict  in  requiring  (hat  where  the  plaintiff 
pnys  specific  relief,  it  must  be  such  as  he  is  entitled  to  from  the  nature  of  the 
ease  made  by  the  bill,  yet  where  infants  are  concerned  this  strictness  is  relaxed ; 
and  it  has  been  determined  that  an  infant  plaintiff  may  have  a  decree  upon  any 
matter  arising  upon  the  state  of  his  case,  though  he  has  not  particularly  men* 
tioned  or  insisted  upon  it,  or  prayed  it  by  his  bill,  {n) 

In  cases  of  charities,  likewise,  the  Court  will  give  the  proper  directions, 
without  any  regard  to  the  propriety  or  impropriety  in  the  prayer  of  the  inform- 
ation, (o) 


It  sometimes  happens  that  the  plaintiff,  or  those  who  advise  him,  are  not 
eeiiain  of  his  title  to  the  specific  relief  he  wishes  to  pray  for;  it  is  therefore 
not  unusual  so  to  frame  the  prayer  that  if  one  species  of  relief  sought  is  denied, 
another  may  be  granted.  BUls  with  a  prayer  of  this  description,  framed  in  the 
alternative,  are  called  bills  with  a  double  aepect  {p) 


With  respect  to  the  prayer  for  general  relief,  although,  as  has  been  before 
stated,  it  may,  in  most  cases,  where  it  is  not  preceded  by  a  specification  of  the 
particular  relief  sought,  be  made  the  foundation  for  a  prayer  at  the  bar  for  the 
particular  relief  which  the  plaintiff's  case  may  entitle  him;  yet  p  ^.^^  -. 
there  are  'cases  in  which  it  appears  necessary  that  some  specific  ^  J 

relief  should  be  prayed  against  the  defendant,  otherwise  the  bill  will  be  liable 
to  demurrer.  Thus  in  some  cases  of  fraud,  where  no  other  relief  can  be  given 
against  a  party  deeply  involved  in  the  fraud  chaiged  by  the  bill,  the  payment  of 
the  costs  of  the  suit  by  that  party  ought  to  form  the  subject  of  a  specific  prayer; 
for,  unless  they  are  so  prayed,  the  Court  cannot  make  an  order  upon  him  for 
payment,  and  the  bill  will  be  liable  to  a  demurrer  on  his  behalf,  (q) 

It  is  a  principle  of  equity,  that  a  person  seeking  relief  in  equity  must  himself 
do  what  is  equitable ;  it  is  therefore  required,  in  many  cases,  that  a  plaintiff 
ahould  by  his  bill  offer  to  do  whatever  the  Court  may  consider  necessary  to  be 


(i)  Deniston  ▼.  Little,  2  8ch.  Sc  Lef.  11,  n. 


[k)  2  8ch.  &  I^.  1.  (/)  7  Ym.  222. 

(m)  3Rd«.  171. 

(n)  Staptlton  v.  Stapilton,  1  Atk.  vide  ante,  102. 

(o)  Attorney  General  v.  Jeanas,  1  Atk.  355.     Vide  ante^  15,  and  jmmI.  Informaiion. 

(p)  Bennet  ▼.  Wade,  2  A  tic.  325;  Lord  Bod.  81. 

Iq)  La  Teikr  v.  The  Mugrvrlne  of  Anopach,  15  Yea.  159,  164. 
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done  on  his  part  towards  making  the  decree  whidi  he  seeks  just  and  eqaitable. 
with  regard  to  the  other  parties  to  the  suit.  Upon  this  principle,  where  a  bill 
is  filed  to  compel  the  specific  performance  of  a  contract  by  a  defendant,  the 
plaintifi*  ought  by  his  bill  to  submit  to  perform  the  contract  on  his  part;  and  it 
is  to  be  observed  that  the  efifect  of  such  submission  will  be  to  enlitje  a  defeoi- 
ant  to  decree,  even  though  the  plaintiff  should  not  be  able  to  make  out  hb 
owa  title  to  relief,  in  the  form  prayed  by  his  bill,  (s) 

Upon  the  same  principle,  it  was  formerly  required  that  a  bill  for  an  aeoouat 
should  contain  an  offer  on  the  part  of  the  plaintiff  to  pay  the  balance,  if  found 
against  him ;  though  it  seems  that  such  an  offer  is  not  now  considered  neoe88aiy.(f) 
And  so,  where  a  surety  brought  an  action  upon  an  indemnity  bond  against  hii 
principal,  to  recover  moneys  which  he  had  been  compelled  to  pay  on  his  account, 
and  the  principal  filed  a  bill  in  Equity  for  an  injunction  and  account  of  iheir 
mutual  dealings,  suggesting  fraud,  &c.«  but  without  offering  to  pay  what  was 
really  due  to  the  defendant,  the  Court  of  Exchequer  thought,  that  the  want  of 
an  offer  in  the  bill  to  make  satisfaction,  was  fatal  to  the  bill,  and  allowed  a 
demurrer,  which  had  been  put  in  by  the  defendant,  (m) 

r  *49f)  1  *^^  ^  "P^"  ^^^  same  ground  that  Courts  of  Equity,  in  casei 
>-  ^  where  a  contract  is  rendered  void  by  a  statute,  require  that  a  bill  to 

set  aside  such  contract  should  contain  an  offer  on  the  part  of  the  plaintiff  lo  pay 
to  the  defendant  what  is  justly  due  to  him  ;  so  tiiat  if  a  bill  be  filed,  prayinr 
that  an  instrument  or  security  given  for  an  usurious  consideration,  be  deliveiea 
up  to  be  cancelled,  the  only  terms  upon  which  a  Court  of  Equity  will  interfere 
are  those  of  the  plaintiff  paying  to  the  defendant  what  is  bona  fide  due  to  hioi; 
and  if  the  plaintiff  does  not  offer  to  do  so  by  his  bill,  the  defendant  may 
demur,  (x)  It  seems  that  there  is  no  difference  in  this  respe-ct  between  a  cross- 
bill and  an  original  bill,  (y)  The  course  of  proceedings  in  bankruptcy,  how- 
ever, differ  from  those  in  Courts  of  Equity ;  for  the  rule  in  bankruptcy  is,  that  a 
debt  made  void  by  statute,  (such  as  a  debt  on  an  usurious  contract,)  is  void 
altogether,  and  cannot  be  proved  at  all ;  and  unless  the  assignees  and  creditors 
voluntarily  consent  to  the  payment  of  what  is  really  due,  the  Lord  Chancellor 
(or  Court  of  Bankruptcy)  has  not  power  to  order  it ;  and  applications  of  this 
nature  have  frequendy  been  refused,  (z) 

It  is  a  rule  in  Equity,  that  no  person  can  be  compelled  to  make  a  discovery 
which  may  expose  him  to  a  penally,  or  to  anything  in  the  nature  of  a  forfeiuue. 
As,  however,  the  plaintiff  is,  in  many  cases,  himself  the  only  person  who 
would  benefit  by  the  penalty  or  forfeiture,  he  may,  if  he  pleases  to  waive  that 
benefit,  have  the  discovery  he  seeks,  (a)  The  effect  of  the  waiver,  in  such 
cases,  is  to  entitle  the  defendant  (in  case  the  plaintiff  should  proceed  upon  the 
r  *49Q  1  ^'^^^^®^y  ^hi<^h  he  has  elicited  by  his  bill,  to  enforce  the  penalty 
^  -'or  forfeiture,)  *to  come  to  the  Court  of  Equity  for  an  injuncttoa, 

which  he  could  not  do  without  such  an  express  waiver.  (6) 

(«)  Stapylton  v.  ScotI,  13  Ves.  425 ;  Fife  v.  Clayton,  ib.  546. 

(/)  Colombian  Government  t.  Rothschild,  1  Sim.  94,  105. 

(u)  Godbolt  V.  Watts,  2  Anst.  543. 

\x)  Mason  ▼.  Gardiner,  4  Bro.  C.  C.  486;  8.  C.  1  Fonb.  T.  £q.  25;  Scott  v.  Nesbit, 

2  Bro.  C.  C.  641 ;  8.  C.  2  Cox,  183;  Whitmore  v.  Francis,  8  Price,  616. 

{y  Mason  v.  Gardiner,  4  Bro.  C.  C.  426,  Ed.  Belt. 

(z)  Ex  parte  Thompson,  1  Atk.  125  ;  Ex  parte  Skip,  2  Ves.  489;  Ex  parte  Mather, 

3  Yes.  J.  S73 ;  Ex  parte  Scrivener,  3  V.  dc  B.  14.  It  does  not  appear  to  have  been  deci- 
ded what  would  be  the  course  of  the  Court  in  the  case  of  assignees  of  a  bankrnpC  being 
obliged  to  file  a  bill  in  Equity,  to  set  aside  a  contract  on  the  ground  of  usury. 

(a)  In  Mason  v.  Lake,  2  Bro.  P.  C.  495,  leave  appears  to  have  been  given  to  aoMod  a 
bill,  by  waiving  penalties  and  forfeitures  after  a  demurrer,  upon  that  groand  allowed. 
(6)  Lord  Uxbridge  v.  SUveland,  1  Ves.  56. 
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It  is  usual  to  insert  this  waiver  in  the  prayer  of  the  bill,  and  if  it  is  omitted 
the  bill  will  be  liable  to  demurrer.  Upon  this  grouud,  where  an  information 
was  filed  by  the  Attorney  General  to  discover  copyhold  lands,  and  what  timber 
had  been  cut  down  and  waste  committed,  &c,  and  the  defendant  demurred,* 
because,  although  the  discovery  would  have  exposed  the  defendant  to  a  for- 
feiture of  the  pUce  wasted  and  treble  damages,  the  Attorney  General  had  not 
waived  the  forfeitures,  the  demurrer  was  allowed,  (e)  And  so  it  has  been  held 
that  a  demurrer  will  lie  to  a  bill  by  a  reversioner  for  a  discovery  of  an  assign- 
ment of  a  lease  without  licence,  if  it  does  not  expressly  waive  the  forfeiture,  {d) 
Upon  the  same  principle,  if  a  rector  or  impropriator,  or  a  vicar  file  a  bill  for 
tithes,  he  must  waive  the  penalty  of  the  treble  value,  to  which  he  is  entitled  by 
the  statute  of  2  &  3  Edward  VI.,  otherwise  his  bill  will  be  liable  to  demurrer,  (e) 
It  seems,  however,  that  if  the  bill  pray  an  account  of  the  single  value  of  the 
tithes  only,  such  a  prayer  will  amount  to  an  implied  waiver  of  the  treble  value, 
and  that  an  injunction  may  be  granted  against  suing  for  the  penalty  of  the  treble 
value,  as  well  upon  this  implied  waiver  as  upon  the  most  express.  (/)  It  is 
10  be  observed  also,  that  if  the  executor  or  administrator  of  a  parson  bring  a  bill 
finr  tithes,  he  need  not  ofier  to  accept  the  sin^e  value,  as  the  statute  of  Edward 
VL  does  not  give  to  such  persons  a  right  to  the  treble  value,  {g) 

9,  Prater  for  Process. 

To  attain  all  the  ends  of  the  bill,  it  ninthly,  and  lastly,  prays  that  process 
■My  issue,  requiring  the  defendants  to  appear  to,  and  answer  the  bill,  and  abide 
the  determination  oi  the  Court  on  the  subject,  (h)  The  process  thus  prayed,  in 
otdinary  cases,  is  a  writ  of  subpomaf  and  this  part  of  the  prayer  p  ^.^^  -^ 
*is  commonly  as  follows :  ^^AJay  U  please  your  Ljrdakip^  the  pre-  ^  -^ 

imses  eonndered^  to  grant  unto  your  orator  His  Majesty'* s  most  gracious  utrit 
[or  writs'j  ofsubpoena^  to  be  directed  to  the  said  ,  and  to  the  rest  of 

ike  confederates^  wlun  discovered^  ther^  commanding  them^  and  every  of 
them^  at  a  certain  day^  afid  under  a  pain  therein  to  be  linuted^  personally  to 
be  and  appear  before  your  Lordship  in  this  honourable  Court;  and  then  and 
there^  ftm^  true^  directs  and  perfect  answer  make  to  all  and  singutar  the  pre* 
mteesf  aiul/urt/ier  to  stand  to,  perform^  and  abide  such  further  order^  dtrec- 
iunif  and  decree  therein,  as  to  your  Lordship  shalt  seem  meet,  Jind  your 
orator  shall  ever  pray,  *^  ifc,  (t) 

It  is  to  be  observed,  that  tlie  above  words  are  not  usually  inserted  in  the  drail 
bj  the  draftsman  who  prepares  the  bill,  although  they  most  be  added  when  the 
bill  is  engrossed.  The  draftsman,  however,  generally  writes  a  direction,  in  the 
naigin  of  the  draft,  for  the  insertion  of  this  prayer,  specifying  the  names  of  the 
persons  against  whom  process  is  to  be  prayed ;  and  care  must  be  taken  in  so 
doing  to  insert  the  names  of  all  the  persons  who  are  intended  to  be  made  defend- 
ants ;  because  it  has  been  held  that  the  mere  naming  of  a  party  in  a  bill,  with- 
out praying  process  against  him  as  a  defendant,  is  not  to  l>e  considered  as 
making  him  a  party,  even  where  he  is  out  of  the  jurisdiction  of  the  Court,  {k) 
Some  doubt  appean  to  have  been  thrown  upon  the  last  proposition  by  the  deci- 
sioii  of  Sir  J.  Leach,  in  Haddock  v.  Thomlinson,  (/)  in  which  his  Honor 
expressed  an  opinion  Uiat  where  a  party  interested  in  the  subject  of  the  suit  is 


(e)  Attorney  General  v.  Vincent,  Dunb.  192. 

{d}  Lord  Ux bridge  ▼.  Staveland,  ubi  supra. 

\e)  Lord  Red.  158;  Anon.  I  Vera.  60.      (/)  Wools  ▼.  Walley,  1  Antt  100. 


(r)  Anon.  1  Vem.  60;  oufe  etiam  Attorney  General  v.  YinoeDt,  Banb.  199. 
(A)  Lord  Red.  87.  <t)  Hind.  17. 

(ir)  Windsor  v.  Windsor,  3  Dick.  707.       (Q  S  8.  db  8.  819. 
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chaiged  bj  the  bill  to  be  out  of  the  juriediction  of  the  Court,  but  is  not  mmed 
in  the  prayer  for  process,  the  omission  will  not  render  the  record  defectiTe; 
although  it  is  usual  and  convenient  that  process  should  be  prayed  a^inst  then, 
in  order  that  if  they  come  within  the  jurisdiction,  process  may  issue  agaiott 
them  without  amending  the  bill  In  a  subsequent  case,  however,  bef<Me  Sir 
C.  Pepys,  M.  R.,  the  point  again  came  under  the  notice  of  the  Couit,  wheo 
his  Honor, — afler  referring  to  a  manuscript  report  of  another  ease  before  8ir  J. 
r  *50l  1  *I^each,  (m)  in  which  that  learned  judge  had  said,  that  it  was  not 
■-  -^  enough  to  state  that  persons  who,  in  respect  of  interest,  were  neces- 

sary parties,  were  out  of  the  jurisdiction,  but  that  the  bill  must  go  on  to  praj 
process  against  them, — said  that  he  was  of  opinion  that  the  principle  of  the 
manuscript  case  ought  to  be  followed,  and  therefore  allowed  a  demurrer  which 
had  been  taken  ore  tenus  for  want  of  a  necessary  party,  who  had  been  chaiged 
to  be  out  of  the  jurisdiction,  but  against  whom  no  process  had  been  prayed 
when  he  should  come  within  it  (n) 

If  defendant  be  a  peer  of  the  realm,  or  entitled  to  the  privily  of  peerage,  be 
has  a  right  before  a  subpoena  is  issued  against  him,  to  be  informed,  by  letter 
from  the  Lord  Chancellor,  of  the  bill  having  been  filed :  this  letter  is  called  a 
letter  missive,  and  must  be  accompanied  by  a  copy  of  the  bill.  In  coosequeDee 
of  this  privilege  of  peerage,  the  practice  is  that  in  all  cases,  where  peers  are 
defendants,  the  usual  prayer  for  process  is  preceded  by  a  prayer  for  a  letter 
missive ;  in  the  following  words:  ^^May  it  please  your  LordMv  to  grant  unt§ 
your  orator  your  Lordship* a  letter  missive^  to  be  directed  to  tne  said  Earl  ff 

,  directing  him  to  appear  and  answer  your  orator* s  said  hi&^  or  m 

default  thereof^  His  Majesty* s  most  gracious  urtt  ofsubpcma^**  ^e.  (o) 

It  is  to  be  observed,  that  the  privilege  which  entitles  a  peer  to  be  served  with 
a  letter  missive  and  a  copy  of  a  bill  instead  of  a  subpoena  in  the  first  instance, 
is  not  merely  a  privilege  of  Parliament,  but  extends  to  all  persons  having  privi- 
lege of  peerage;  and  that  therefore  Scotch  and  Irish  peers  are  entitled  to  it, 
although  they  have  no  seat  in  the  House  of  Lords  as  representative  peers,  unless 
they  have  waived  their  privilege  by  becoming  members  of  the  House  of  Com- 
mons, {p) 

When  the  Attorney  General  is  made  a  defendant  to  a  suit,  as  he  is  always 
supposed  to  be  in  Court,  the  bill  does  not  pray  any  subpoena  against  him,  InM 

r  *502  1  ^^^^^y  ^^^^  ^P^'^  being  ^attended  witli  a  copy  of  the  bill,  he  may 
^  -^  appear  and  put  in  an  answer  thereto,  (a) 

For  the  purpose  of  preserving  the  property  in  dispute  pending  a  suit,  or  to 
prevent  evasion  of  justice,  the  Court  either  makes  a  special  order  on  the  sabiect, 
or  issues  a  provisional  writ  |  such  as  the  writ  of  injunction  to  restrain  the  defend- 
ant from  proceeding  at  common  law  against  the  plaintiff,  or  from  committing 
waste  or  doing  any  injurious  act ;  the  writ  of  ne  exeat  regno^  to  restrain  the 
defendant  from  avoiding  the  plaintiif^s  demands  by  quitting  the  kingdom,  or 
other  writs  of  a  similar  nature.  When  a  bill  seeks  to  obtain  the  special  order 
of  the  Court,  or  a  provisional  writ  for  any  of  these  purposes,  it  is  usual  to 
insert,  immediately  before  the  prayer  for  process,  a  prayer  for  the  order  or  par- 
ticular writ  which  the  case  requires;  and  the  bill  is  then  commonly  named 
from  the  writ  so  prayed,  as  an  injunction  bill,  or  a  bill  for  a  wnt  of  ne  exeat 
regno,  (r ) 

(jn)  MancM  ▼.  de  Taftet. 

(n)  Taylor  v.  Fiaber,  RoU*8  Sittings  after  Hi!.  Term,  1835,  M.  8. 
(0)  Hind.  18. 

(c)  RobinaoD  ▼.  Ld.  Rokeby,  8  Yes.  601 ;  Ld.  Mtlsingtooa  v.  the  Eail  of  PortaMie»  I 
V.  B.  419. 

{q)  Ld.  R.  87 ;  ante  183.  (r)  Ld.  R.  37. 
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When  an  injunetion  is  prayed,  the  object  of  it  is  generally  mentioned  in  the 
specific  prayer;  and  then,  after  the  general  prayer,  the  following  words  are 
added  before  the  prayer  for  process :  ^^Mm^  U  pUaae  your  Lards&p^  the  pre* 
miatB  eon$idered^  to  grant  unto  your  orator  not  only  hie  Majetty^e  tnoMt  gra- 
eiouM  wrU  of  injunction^  issuing  out  of  and  under  the  seal  of  this  honourable 
Courts  to  he  direded  to  the  said  ,  to  restrain  him  from  proceeding 

mi  law  against  your  orator  touching  any  of  the  matters  in  question^  btU  also 
IBs  Me^esty^s  most  gracious  u>rU  or  writs  of  subpcmas^**  ^c.  (s) 

As  tM  object  of  the  injunction  is  generally  mentioned  in  the  prayer  for  relief 
the  above  words  are  not  usually  inserted  by  the  draftsman,  but  are  added  when 
the  bill  is  engrossed,  in  the  words  in  whiclk  they  are  prayed. 

U  does  not,  however,  seem  lo  be  absolutely  necessary,  where  the  injunction 
eought  is  merely  provisional,  that  it  should  be  specified  in  the  particular  prayer 
for  relief,  provided  it  be  prayed  in  the  manner  above  pointed  out ;  but  it  is 
oeeessary  that  it  should  be  specially  prayed  in  one  part  or  other,  p  j^g^o  ^ 
*sm  a  proper  injunction  cannot  be  granted  unless  expressly  prayed  ^  ^ 

by  the  bill:  (t)  a  prayer  for  genera]  lelief  will  not  be  sufficient  to  authoriie  it,  (ti) 
fin^  as  against  the  general  words,  the  defendant  might  make  a  different  case 
than  he  would  against  a  prayer  for  an  injunction,  {x) 

It  is  to  be  observed,  that  the  rule  not  to  grant  an  injunction,  unless  specially 
pnyed,  applies  only  to  cases  where  they  are  required,  provisionally,  until  the 
hearing  of  the  cause,  and  that,  after  decree,  the  Court  will  frequently  interpose 
by  injunction,  although  it  is  not  asked  for  by  the  bill,  {y) 

Where  an  injunction  is  sought  not  as  a  provisional  remedy  merely,  but  as  a 
eontintted  prelection  to  the  rights  of  the  plaintiff,  the  prayer  of  the  bill  must  be 
fiamed  aecordingly.  {z) 

The  prayer  for  a  ne  exeat  regno  resembles  that  for  an  injunction  mutatis  mu^ 
iandis^  and,  like  that,  it  ususlly  precedes  the  prayer  for  process,  {a)  But, 
iboiigh  it  is  usual,  it  is  not  necessary  that  the  bill  should  pray  the  wnt,  as  the 
ialBBtion  lo  go  abroad  may  arise  in  the  progress  of  the  cause  $  and  if,  when  the 
bill  is  filed,  the  defencknt  does  not  intend  to  leave  the  kingdom,  it  would  be 
highly  improper  to  pray  the  writ ;  as  a  groundless  suggestion  that  the  defendant 
laeaas  to  abscond  would  preu  too  harehly^  and  would  also  operate  to  create  the 
very  mischief  which  the  Court,  in  permitting  the  motion  for  it  to  be  made  with- 
4mi  notice,  means  to  prevent.  (6) 


SECTION  VI. 

In  what  Cases  the  bill  must  be  accompamed  by  an  Affidavit. 

Tbbkb  are  certain  cases  in  which  it  is  necessary  that  the  bill  should  be  accom- 
panied by  an  affidavit,  to  be  filed  with  it,  and  in  which  the  omission  of  such 
accompaniment  will  render  the  bill  liable  to  demurrer. 


(«)  Hiod.  18.  (/)  StYoiy  ▼.  Dyer,  Arab.  70. 

(w)  Wright  ▼.  Atkyna,  1  V.  A;  B.  814.      («)  Amb.  70. 

(v)  Wright  ▼.  Atkynt,  ubi  supra;  Paxton  v.  Dooglas,  8  Yet.  520;  Jsckion  v.  L«s(  1 
J.  £  W.  88S;  CIsrks  ▼.  Eari  of  Ornood,  itc  123,  and  post,  lojiiiietioo. 
(z)  Ld.  R.  88.  (a)  Hind.  18. 

(b)  CoUiMOO  V. ,  18  Vet.  858. 


2198  or  TME  BUI- 

r    *504    1      *'^^^?  when  a  bill  is  filed  to  obtain  ihe  benefit  of  an  ii 
L  -J  upon  which  an  action  at  law  wonld  lie,  upon  the  ground  tbal  it  if 

lost  and  that  the  defendant  cannot  therefore  have  any  relief  at  law,  the  Goal 
requires  that  the  bill  should  be  accompanied  by  an  affidavit  of  the  low  of  the 
instrument,  (c) 

So  in  suits  for  the  discovery  of  deeds  and  writings,  and  for  relief  founded 
upon  such  instruments ;  if  the  relief  prayed  be  such  as  might  be  obtained  at  kw, 
on  the  production  of  deeds  or  writings,  the  plaintiff  must  annex  to  his  bill  an 
affidavit  that  they  are  not  in  his  custody  or  power,  and  that  he  knows  not  where 
they  are,  unless  they  are  in  the  hands  of  the  defendant;  but  a  bill  for  a  discov- 
ery merely,  or  which  only  prays  the  delivery  of  deeds  or  writings,  or  equitable 
relief  grounded  upon  them,  does  not  require  such  an  affidavit.  (d\  It  is  decided, 
in  King  v.  Etng^  (e)  to  be  also  unnecessary  in  the  case  of  a  bill  for  diaoovecy 
of  an  instrument  wnich  has  been  frandulently  cancelled  by  the  defendant,  and 
to  have  another  deed  executed ;  for  in  such  a  case,  if  the  plaintiff  had  the  can- 
celled instrument  in  his  hands  he  could  make  no  use  of  it  at  law,  and  indeed 
the  relief  prayed  is  such  as  a  Court  of  Equity  only  can  give.  The  above  de- 
cision is  referred  to  by  Lord  Redesdale,  in  his  valuable  treatise,  as  the  autfaoiitj 
for  the  position  here  laid  down;  but,  in  Roolham  v.  Dawson,  (/)  its  authoritj 
appears  to  have  been  questioned,  and  a  different  decision  to  have  been  come  ta 
In  that  case  the  bill  was  filed  for  the  discovery  of  the  contents  of  a  bond  which 
had  been  given  to  the  plaintiffs,  as  parish  officers,  as  an  indemnification  for  the 
expense  of  a  bastard  child,  and  which  was  alleged  in  the  bill  to  have  been  de- 
faced and  cancelled  by  tearing  off  the  signature  of  the  obligor,  so  that  the  bond 
was  no  longer  of  force.  The  bill  also  prayed  an  account  and  payment  of  what 
was  due  on  the  bond,  as  well  as  the  execution  of  a  new  one  for  the  fiitore  in- 
demnification of  the  trustees.  To  this  bill  the  defendant  demurred,  *«  for  thai 
the  plaintiffs  ought,  according  to  the  rules  of  the  Court,  to  have  made  an  affi- 
r  *505  1  ^^^^^  ^^  ^^^  ^  being  *de&ced  and  avoided,  as  stated  in  the  bill,*' 
^  -^  and  the  demurrer  was  allowed.     It  is  to  be  observed,  that  the  Loid 

Chief  Baron,  (Sir  A.  Macdonald)  in  his  judgment»  appears  to  have  proceeded 
upon  the  ground  that  the  plaintifis  had  not  confined  themselvta  to  seekiB^  a  dis* 
covery  and  re-execution  of  the  bond,  but  had  gone  on  to  pray  for  payment  of 
the  sum  already  due ;  though  certainly  that  distinction  doen  not  appear  to  have 
been  recognized  by  the  other  learned  Baron  (Thompson)  who  delivered  his  opin- 
ion upon  the  occasion.  It  is,  however,  submitted  that  the  reason  given  for  the 
decision  in  URng  v.  King,  and  recc^nized  by  Lord  Redesdale,  is  quite  aatis&e- 
tory ;  for  as  the  ground  for  the  inteiference  of  a  Court  of  Equity  in  such  a  case 
is  not  the  loss,  but  the  cancellation  of  the  instrument  so  as  to  render  it  impossi- 
ble to  use  it  at  law,  no  relief  will  be  granted  by  the  Court  until  it  is  satisfied  that 
the  cancellation  has  taken  place,  by  the  production  of  the  cancelled  instranient: 
whereas,  in  the  case  of  the  loss  of  a  document,  the  Court  has  in  general  do 
means  of  satisfying  itself  that  the  document  has  been  lost  but  the  assertion  of 
the  party  himself,  which  it  consequently  requires  should  be  made  upon  oath. 

Another  case,  in  whicli  it  is  required  that  the  bill  should  be  accompanied  by 
an  affidavit,  is,  where  a  bill  is  filed  under  the  staU  53  Geo.  3,  c  159,  whidi 
was  passed  for  the  purpose  of  limiting  the  responsibility  of  shipowners  in  cer- 
tain cases.  By  the  first  section  of  the  Act,  it  is  declared  that  no  owner  of  any 
ship  or  vessel  shall  be  liable  to  make  good  any  loss  or  damage,  occasioned  with- 

(c)  Ld.  R.  43 ;  Walmsley  ▼.  Child,  1  Yes.  341 ;  Whitcborch  ▼.  Golding,  %  P.  Wiw. 
541. 

(d)  Ld.  R.  43;  Anon.  1  Yes.  380;  Whitchurch*  ▼.  Golding,  2  P.  Wnw.  641;  Anon. 
3  Atk.  17;  Dormer  v.  Fortescue,  3  Atk.  132. 

(e)  Mm.  192.  (/)  3  AiMt.  860. 
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out  the  fault  or  privity  of  such  owner,  which  may  happen  to  any  goods,  wares, 
merehandize,  ^c,  laden  on  board  any  such  ship  or  vessel;  or  which  may  hap- 
pen to  any  other  ship  or  vessel,  or  to  any  goods,  wares,  merchandize,  &c,,  on 
board  any  other  ship  or  vessel,  further  than  the  value  of  his  own  ship  or  vessel  $ 
and  the  freight  due,  or  to  grow  due  for  the  voyage  which  may  be  in  prosecution, 
or  contracted  for  at  the  time  of  the  happening  of  such  loss  or  damage.  And  by 
the  seventh  section  it  is  enacted,  that  if  several  persons  shall  suffer  any  loss  or 
damage  in  or  to  their  goods,  dus.,  ships  or  otherwise,  by  any  means  for  which 
the  responsibility  of  the  owners  is  limited  by  the  Act,  and  the  value  of  the  ship 
or  veeeel  and  freight  should  not  be  sufficient  to  make  full  compen-  r-  j,^.^^  ^ 
sation  to  'all  sach  persons,  it  shall  be  lawful  for  the  person  liable  *-  -I 

to  make  such  satisfaction  for  such  damage,  or  for  any  one  or  more  of  them,  on 
behalf  of  themselves  and  the  other  owners  of  such  ship  or  vessel,  to  exhibit  a 
bill  in  any  Court  of  Equity  having  competent  jurisdiction  against  all  the  per- 
sons who  shall  have  brought  any  actions  or  suit,  and  all  other  persons  who  shall 
daim  or  be  entitled  to  any  recompense  for  any  loss  or  damage  happening  by 
the  same  accident  or  act,  to  ascertain  the  amount  or  value  of  the  ship  or  vessel^ 
appointments  and  freight,  and  for  payment  and  distribution  thereof  rateably 
among  the  several  persons  claiming  recompense,  in  proportion  to  the  amount  of 
their  Joes  or  damage,  according  to  the  rules  of  equity.  And  by  the  same  «ec- 
Hon  a  ts  provided^  that  the  plaintiff  or  plaintiffs  in  such  bill  shall  annex  to 
such  bill  an  affidavit  thai  Ae,  $he^  or  they  do  not  directly  or  indirectly  collude 
with  am§  of  the  drfendanta  thereto^  or  with  any  other  owner  or  owners  of  the 
Mome  sMp  or  veseel^  or  unth  any  other  person  or  persons^  but  that  such  bill  is 
JUedfor  the  purposes  only  of  justice^  and  to  obtain  the  benefit  of  the  provi* 
sions  of  the  Jict ;  and  that  the  several  persons  named  as  the  defmdants  to  the 
said  btli  are^  as  the  person  or  persons  making  such  affidavit  verily  believes^  all 
the  persons  claiming  to  be  entitled  to  recompense  for  loss  or  damage  sustained 
bu  the  same  accident,  act,  neglect  or  default,  or  on  the  same  occasion ;  and 
tmU  all  such  defendmts  do  cktim  stich  recompense,  and  to  be  entitled  to  pro- 
portions of  the  value  of  such  ship  or  vessel,  appurtenances  and  freight ;  and 
thai  no  other  person  daims  to  be  entitled  to  any  proportion  thereof  under  the 
provisions  of  the  Ad  ;  and  thai  the  amount  of  the  value  of  such  ship  or  ves- 
sel, appurtenances  and  freight,  does  not  exceed  a  sum  to  be  specified  in  such 
f^daviif  and  thai  the  several  claims  made  by  the  drfendanis  to  such  biU  do 
exceed  the  amotmt  of  the  value  of  such  ship  or  veisel^  appurtenances  and 
freight,  (g) 

The  other  cases,  in  which  bills  are  required  to  be  accompanied  by  an  affida- 
vit, may  be  mentioned  here,  although  they  do  not  come  within  the  description 
of  biUs  which  are  now  the  subject  *of  discussion.  These  are  bills  r-  ^^^  *i 
for  the  purpose  of  examining  witnesses,  de  bene  esse,  where,  from  ^  -^ 

drcomstances,  such  as  the  age  or  infirmity  of  witnesses,  or  their  intention  of 
leaving  the  country,  it  is  probable  the  plaintiff  would  lose  the  benefit  of  their 
testimony;  in  which  case  an  affidavit  of  the  circumstances,  by  means  of  which 
the  testimony  may  probably  be  lost,  must  be  annexed  to  the  bill;  {h)  and  bills 
of  interpleader,  which  also,  to  avoid  a  demurrer,  must  be  accompanied  by  an 
affidavit  by  the  plaintiff  that  there  is  no  collusion  between  him  or  any  of  the 
parties,  (t) 

It  is  to  be  observed  that,  in  cases  of  this  nature,  advantage  can  only  be  taken 
of  the  omission  of  an  affidavit,  by  demurrer;  and  that  where  a  plaintiff,  instead 


(g)  Under  this  Act,  the  plaintiff,  on  filing  the  hill,  must  ohUin  an  order  for  payment  of 
the  value  of  the  ship,  apportenancei  and  freight,  into  Court   Vide  post.  Interpleading  Suits. 
(4)  Ld.  R.  121 ;  PhUipa  v.  Carew,  1  P.  Wms.  117. 
(i)  L<L  R.  40. 
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of  demarring  on  this  gnmnd  in  the  fint  inttuioe  pot  in  a  plea  to  the  whole  biB, 
which  was  over-ruled,  he  was  not  allowed  to  demur  are  imusj  on  the  gramHi 
that  the  necessary  affidavit  was  not  annexed,  (k) 


SECnON  VIL 
Of  Faing  the  BUI 

After  a  bill  has  been  drawn,  or  perused  and  si^ed  by  counsel,  it  most  be 
fairly  engrossed  on  parchment,  and  carried  to  a  clerk  in  court  to  be  filed.  The 
clerk  in  court  first  enters  it  in  his  cause-book,  and  then  in  the  general  bill-book 
of  the  office ;  after  which  he  marks  it  at  the  top,  with  the  day  of  the  month 
and  year  on  which  it  was  brought  into  the  office,  and  subscribes  his  name  at 
the  bottom,  on  the  left  side :  he  then  delivers  it  to  his  six  clerk  to  be  filed,  or, 
if  the  six  clerk  be  absent,  he  puts  it  over  his  study-door,  and  the  six  clerk  hav- 
ing entered  it  in  his  book,  files  it  (/) 

In  the  Court  of  Exchequer  the  process  of  filing  bills  is  nearly  the  nmt^ 
They  are  filed  of  the  term  in  which  the  process  issues  or  is  tested,  and  are 
signed  at  the  head  by  one  of  the  sworn  clerks,  who  writes  the  term,  the  day 
r  *508  1  ^°  ^hic^  1^  ^  ^^9  ^^^  ^^  county  thereon ;  and,  after  obtaining  a 
L  j/^^  ^^^  *^^^  ^^  Chief  Baron,  or  one  of  the  Barons,  at  the  foot 

of  the  bill,  for  issuing  the  process,  (which  is  a  matter  of  course^  the  bill  ia  dies 
entered  in  the  bill-book,  under  the  head  of  the  county  where  eitner  party  dwell, 
or  the  property  which  is  the  subject  of  the  bill  appears  to  be  situated,  (m) 

By  the  orders  of  the  Court,  commonly  called  Lord  Clarendon's  orders,  it  is 
directed  that  all  bills  be  dated  the  same  day  they  are  brought  into  the  Six  Clerk*s 
Office,  and  that  no  six  clerk  presume  to  antedate  any  bill ;  and  that  no  nnder- 
clerk  presume  to  keep  any  bill  by  him,  but  with  the  first  opportunity  deliver 
the  same  to  the  six  clerk,  or  his  allowed  deputy,  to  be  accordingly  filed,  (n) 

It  is  also  ordered  that  no  bill,  answer,  or  other  pleading  shall  be  said  to  be  of 
record,  or  to  be  of  any  effect  in  Court,  until  the  same  shall  be  filed  with  such 
of  the  six  clerks  with  whom  it  ought  to  remain  ;  (o)  and  by  a  prevtooa  order, 
dated  in  1640,  [p)  it  is  ordered  that  no  bills,  answers,  or  other  pleadings  shall 
be  copied  before  they  be  duly  filed. 


SECTION  VIIL 

Cf  amending  BUh* 

Whbn  a  plaintiOr  has  preferred  his  bill,  and  is  advised  that  the  same  does  not 
contain  such  material  facts,  or  make  all  such  persons  parties  as  are  neceseaiy  to 
enable  the  Court  to  do  complete  justice,  he  may  alter  it,  by  inserting  new  mat- 
ter subsisting  at  the  time  of  exhibiting  his  bill,  of  which  he  was  not  then  ap- 
prised, or  which  he  did  not  think  necessary  to  be  stated,  and  may  add  audi 
persons  as  shall  be  deemed  necessary  parties ;  or  in  case  the  original  bill  ahall 
be  found  to  contain  matter  not  relevant,  or  no  longer  necessary  to  plaintifi^'s 


(k)  Hook  y.  Dorman  1  8.  6l.  S.  327.  (/)  Hind.  18. 

m)  Fowl.  £z.  Pr.  115.  (n)  Beunoi's  Oiden,  166. 

o)  Ibid.  Ip)  lb.  110. 
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caw,  or  parties  which  may  be  dispensed  with,  the  same  may  be  struck  out ; 
and  the  original  bill,  thus  added  to  or  altered,  is  termed  an  amended  bill,  {q) 

*But,  although  it  is  the  practice  to  call  a  bill  thus  altered  an  r-  ^_g  -y 
amended  bill,  the  amendment  is  in  fact  esteemed  but  as  a  continu-  L  ^^  J 
ation  of  the  original  bill,  and  as  forming  part  of  it ;  for  both  the  original  and 
amended  bill  constitflie  but  one  record,  (r)  so  much  so,  that  where  an  original 
bill  is  fully  answered  and  amendments  are  afterwards  made,  to  which  the  defend- 
ant does  not  answer,  the  whole  record  may  be  taken,  pro  eonfesso^  generally,  (s) 
and  an  order  to  take  the  bill  pro  confeaso  as  to  the  amendments  only  will  be 
uregular.  {()  An  amended  bill  must  therefore,  in  all  cases,  be  addressed  to  the 
same  Lord  Chancellor,  Lord  Keeper,  or  Lords  Commissioners  to  whom  the 
original  bill  was  addressed,  although  a  change  has  taken  place  in  the  custody  of 
the  Great  Seal,  between  the  times  of  filing  the  original  bill  and  the  amendment,  (ti) 

But,  although  the  original  and  amended  bill  constitute  but  one  record,  and  are 
80  considered  at  the  hearing,  the  defendant,  in  case  he  has  answered  the  origi- 
nal bill,  ought  to  answer  the  amendments  only,  (x)  Where  there  is  a  bill,  or 
cross  bill,  and  the  plaintiflf  in  the  original  suit  amends  his  bill  before  answer  he 
will  lose  his  priority  of  suit,  and  his  right  to  have  an  answer  before  he  is  called 
QDon  to  answer  the  cross  bill.  And  it  seems  that,  if  such  amendment  be  made 
after  an  order  has  been  obtained  for  time  to  answer  the  cross  bill  till  the  answer 
to  the  original  bill  shall  hare  come  in,  such  order  will  in  that  case  be  dischaiged 
upon  motion,  without  costs ;  (y)  and  where  a  plaintiiT,  after  amending  his  bill, 
obtains  an  order  for  time  to  answer  a  cross  bill  till  the  answer  to  his  original 
bill  shall  have  come  in,  the  order  for  time  will  be  discharged  for  irregularity, 
with  costs,  (z) 

Amendments  to  a  bill  are  of  two  sorts^  those  which  relate  to  parties,  and 
those  which  affect  the  substance  of  the  case  :  amendments  relatinfir  to  parties 
are  either  by  the  addition  or  omission  of  them  :  the  practice  of  the  Court,  with 
respect  to  amendments  of  this  nature,  has  been  before  pointed  out.  There  is 
also  another  class  of  amendments  relating  to  parties,  *  which  has  p  n^RiQ  n 
been  before  alluded  to  ;  namely,  the  changing  of  the  situation  of  ^  -^ 

the  parties,  by  striking  out  the  name  of  a  co-pfaintiff  and  making  him  a  defend- 
ant. This,  as  we  have  seen,  has  been  permitted  in  the  case  of  an  infant  heir- 
at-bw,  who  has  been  improperly  made  a  plaintiff;  (a)  and  so,  where  it  was  found 
that  the  evidence  of  one  of  the  plaintiffs  was  necessary  to  substantiate  the  title 
of  the  otiiers,  and  the  defendant  refused  to  consent  to  his  examination,  a  motion 
for  leave  to  amend  the  bilU  by  striking  out  his  name  as  a  plaintiff,  and' adding 
him  as  a  defendant,  was  allowed  upon  the  term  of  the  plaintiffs  paying  the 
eosts,  and  amending  the  defendant's  copy,  and  not  requiring  any  further 
answer,  (p) 

With  respect  to  those  amendments  which  are  made  for  the  purpose  of  altering 
the  case  upon  the  record,  as  against  the  defendants  already  before  the  Court,  it 
is  not  within  the  province  of  this  work  to  point  out  the  cases  in  which  such 
amendments  may  become  requisite,  or  to  what  extent  they  may  be  made.  It 
is  to  be  observed,  however,  that  a  plaintiff  ought  not  to  introduce  facts  by  amend- 
ments, which  have  occured  since  the  filing  of  the  original  bill,  because  as  the 
amendmenui  are  held  to  constitute  part  of  the  same  record  as  the  original  bill, 

^ • 

(9)  Hind.  21.  (r)  Vera  v.  Glynn,  2  Dick.  441. 

(•}  Jofiling  V.  Stuart,  4  Ves.  619.  (/)  Baoun  v.  Griffith,  ib.  n. 

(tf)  Hind.  22.  (x)  Ibid, 

(y)  Johnaon  ▼.  Freer,  2  Cox,  371.  {z)  Ibid, 

(a)  PlunkeCt  v.  Joice,  2  Scbo.  St  Lef.  159,  ante  99. 

(6)  Motteox  ▼.  Mackretb,  1  Ves.  J.  142.  As  to  the  addition  of  parties  by  amendment, 
9ide  890.     As  to  the  omission  of  parties  by  amendment,  vide  898. 
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which  can  only  relate  to  facts  which  have  occured  at  the  time  when  it  was  pie- 
fened,  the  introduction  of  matters  of  a  posterior  date  would  render  the  record 
inooDgruous.  Matter,  therefore,  which  has  occured  since  the  original  bill  wss 
filed,  should  be  brought  before  the  Court  by  supplemental  biU,  and  not  by 
amendmenL  (c)  L 

Upon  this  principle,  where  a  plaintiff  had,  by  amendment,  introduced  a  hd 
r  *iti  1  1  vhich  had  occurred  subsequently  to  the  *filing  of  the  original  bill, 
I-  -I  and  the  defendant,  by  his  answer  to  the  amended  bill,  stated  this  by 

way  of  objection  to  the  new  matter,  and  insisted  upon  the  same  advantage  as  if 
he  had  demurred  or  pleaded  thereto  ;  the  Master  of  the  Rolb  (Sir  J.  Leadi] 
refused  to  permit  the  plaintiff  to  read  evidence  at  the  hearing  in  support  of  the 
allegations  introduced  by  the  amendment;  and,  upon  the  plaintiff *8  connid 
admitting  that  without  such  evidence  they  could  not  sustain  their  case,  lie  dii- 
missed  the  bill  with  costs ;  and  his  Honor's  decision  was  confirmed  by  Lord 
Brougham,  upon  appeal,  (e) 

Cases,  however,  do  sometimes  occur  where  the  introduction,  by  amendment, 
of  matters  which  have  occurred  since  the  date  of  the  original  bill  will  be  per- 
mitted by  the  Court ;  thus,  where  the  plaintiff  has  an  inconate  right  at  the  time 
of  preparing  his  original  bill,  and  which  merely  requires  some  formal  act  to 
render  his  title  perfect ;  and  such  formal  act  is  not  completed  till  afterwards,  (ai 
in  the  instance  of  an  executor  filing  a  bill  before  probate,  and  afterwards  obtain- 
ing probate)  the  introduction  of  that  fact  by  amendment  will  be  permitted  ;  and, 
upon  the  same  principle,  where  a  plaintiff  filed  her  bill  as  daughter  and  next  of 
kin  of  an  intestate  without  taking  out  administration,  upon  which  a  demurrer  wai 
put  in  and  allowed,  and  afterwards,  to  remedy  the  defect,  the  plaintiff  took  oat 
administration  to  her  father,  and,  having  obtained  an  order,  amended  her  bill  by 
stating  the  letters  of  administration  ;  whereupon  the  defendant  pleaded  in  bar,  the 
fact  that  the  taking  out  the  letters  of  administration  was  subsequent  to  the  date 
of  the  bill,  the  Lord  Chancellor  (Lord  Talbot)  over-ruled  the  plea,  observiog 
that  the  mere  right  to  have  an  account  was  in  the  plaintiff,  as  she  was  next  a 
kin  of  her  father,  and  it  was  sufficient  that  she  had  now  taken  oot  letters  of 
administration,  which  when  taken  out,  related  to  the  time  of  the  death  of  the 
intestate.  (/*) 

It  is  to  be  observed,  however,  that  where,  after  a  bill  has  been  put  upon  die 
file,  any  substantive  facts  occur  which  are  material  to  the  Court's  taking  cogni- 
cance  of  the  case,  or  to  giving  the  plaintiff  title  to  relief  at  all,  such  matters  ean- 
f  *512  1  ^^^  *^  introduced  by  amendment ;  therefore  where  a  bill  was  filed 
I-  ^  for  an  account  of  an  annuity  granted  by  a  tenant  for  life  which, 

amongst  other  securities,  was  further  seciired  by  a  warrant  of  attorney  to  confesi 
judgment,  and  the  bill  stated  that  the  plaintiffs  had  caused  a  memorial  of  tfaek 
securities  to  be  enrolled  according  to  the  Act  of  Parliament  then  in  force ;  (g) 
but  it  appeared,  at  the  hearing,  that,  though  a  memorial  of  the  annuity  deed  and 
of  the  bond  had  been  enrolled,  the  warrant  of  attorney  was  not  included  in  the 
memorial,  I^rd  Thurlow,  although  he  at  first  doubted  whether  he  should  not 


(e)  Archbp.  of  York  v.  Stapleton,  2  Atk.  136.  As  the  Court  will  not  pennit 
which  u  proper  for  a  sapplemental  bill,  to  be  iotrodaced  by  amendment  to  an  original  bill; 
it  will«ot  permit  matter  which  ought  to  be  the  tabject  of  amendment,  to  be  brought 
the  Court  by  supplemental  bill.  Colclough  v.  Evans,  4  Sim.  76,  vide  etiam  /  Ryan  ▼. 
art,  I  Cox,  897;  Milner  v.  Ld.  Harewood,  17  Yes.  144,  148;  Dean  and  Chapter  of  Chriil- 
church  V.  Simonds,  2  Mer.  469 ;  Knight  v.  Matthews,  1  Mad.  567 ;  Macneil  t.  C^sIm^  2 
Bligh,  228. 

(e)  Wray  y.  Hutchinson,  2  M.  dt  K.  235. 

(/)  Humphreys  ▼.  Humphreys,  8  P.  Wms.  348. 

(ja:)  17  Geo.  8,  e.  26,  repealed  by  38  Geo.  3,  c  141,  and  other  proriaom  wdwtitairi  m 
lieu  thereof. 
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permit  the  parties  to  make  a  new  enrolment  of  the  securities,  and,  hy  amending 
the  bill,  bring  the  matter  upon  the  record,  ultimately  said,  that  if  the  cause  stood 
over  for  the  purpose  of  enrolling  the  memorial,  he  did  not  see  how  it  could  be 
bvought  upon  the  record  but  by  a  supplemental  bill.  (A) 

It  sometimes  happens  that  a  defendant^  in  his  answer  to  an  original  bill,  states 
facts  which  have  occurred  since  the  bill  was  filed,  and  the  Court  have  in  such 
cases  permitted  such  facts  to  be  incorporated  into  the  bill  by  amendment  This 
point  was  much  discussed  in  Knight  v.  Matthewis^  (t)  where  the  original  bill 
stated,  that  an  action  had  been  commenced  against  the  plaintiff,  and  the  defend- 
ant by  his  answer  referred  to  the  trial  of  the  action  which  had  taken  place  between 
the  time  of  filing  the  bill  and  the  putting  in  of  the  answer;  whereupon  the  plain- 
tiff amended  his  bill,  and  stated  the  trial  and  its  result  To  this  bill,  so  amended, 
a  demurrer  and  a  plea  were  *put  in,  and  the  Vice  Chancellor,  Sir  p  ^..^  -. 
T.  Plumer,  over-ruled  them  both,  and  in  so  doing  observed,  *Hhat  va^  ^ 

the  interval  between  the  filing  of  the  bill  and  the  answer,  many  circumstances 
may  have  occurred  ;  and  the  defendant,  when  he  puts  in  his  answer  must  state 
the  facts  as  they  fAen  are,  and  that  if  circumstances  are  introduced  in  the  answer 
which  have  occurred  subsequent  to  the  filing  of  the  bill,  the  plaintifiT  must  be 
allowed  to  make  amendments,  so  as  to  show  that  such  new  circumstances  are 
not  of  the  colour  he  represents  them,  and  to  obtain  a  complete  answer  as  to  such 
circumstances. 

Where  the  answer  of  a  defendant  states  facts  which  are  material  to  the  plain- 
tiff's ease,  but  which  have  not  been  stated  in  the  bill,  it  is  not  necessary  that 
the  plaintiff,  in  order  to  avail  himself  of  them  at  the  hearing,  should  introduce 
such  facts  into  his  bill  by  amendment,  (although  perhaps  the  most  convenient 
coarse  would  be  to  do  so,)  as  the  replication  to  the  answer  puts  all  the  facts 
stated  in  it  completely  in  issue  between  the  parties,  and  the  plaintiff  may,  after 
each  replication,  examine  witnesses  as  to  such  facts  as  well  as  the  defendant  (/) 
Where,  however,  it  is  important  to  the  plaintiff  that  a  fact  disclosed  in  the 
answer  should  be  further  inquired  into,  or  avoided  by  some  further  statement, 
the  practice  is  often  resorted  to  of  introducing  such  fact  from  the  answer  of  the 
defendant  into  the  bill;  and  where  a  plaintiff,  not  being  satisfied  with  the 
answer,  amended  his  bill,  stating,  by  way  of  pretence,  a  quotation  from  the 
answer  and,  negativing  it,  insisted  that  the  facts  would  appear  differently  if  the 
defendant  would  look  into  his  accounts — the  Vice  Chancellor  (Sir  T.  Plumer) 
held,  that  the  matter  so  introduced  was  not  impertinent  (m) 

Great  latitude  is  allowed  to  a  plaintiff  in  making  amendment,  and  the  Court 
has  even  gone  to  the  extent  of  permitting  a  bill  to  be  converted  into  an  informa- 
tion ;  (n)  it  has  also  been  held,  where  a  plaintiff  filed  a  bill,  stating  an  agree- 
ment, and  the  defendant  by  his  answer  admitted  that  there  was  an  agreement, 

(A)  Davidson  ▼.  Foley,  3  Bio/  C.  C.  598.     It  is  to  be  noticed,  that  in  the  above  case 

j  JionI  Tburlow  ultimately  diamiaaed  the  bill ;  from  which  it  may  be  inferred  that  hia  loidship's 

opinioo  waa,  that  as  the  plaintiff  *8  title  wm  defective  at  the  time  when  the  original  bill  was 

I  filed,  the  delect  could  not  be  remedied  by  a  nupplemental  bill ;  and  this  appeara  to  have  bean 

Llbe  opioion  of  fjord  Broogham,  in  Pritchard  v.  Draper,  1  R.  db  M.  191,  in  which  a  bill  was 

[-  iiHtitoted  by  a  aolicitor  for  payment  of  coeta  due  to  him  from  a  client,  and  it  appeared  upon 

llbe  anawer,  that  he  had  not  delivered  a  signed  bill  conformably  to  the  Act;  whereupon  the 

rpiainfiff  delivered  a  bill,  duly  signed,  and  put  that  fitct  in  issue  by  aopplemental  bill.     Lord 

^Broogham,  upon  the  cauae  coming  before  him,  expressed  himself  of  opinion  that  the  defect 

in  the  title  of  the  plaintiff  aa  it  stood  at  the  institution  of  the  suit,  was  not  cured,  although, 

•a  the  objection  was  not  urged  at  the  original  hearing,  he  thought  it  could  not  be  taken  on 

ifiiither  dtrediona.     Vide  pott.     *' Supplemental  Suits." 

(t)  I  Mad.  666.  (/)  Attwood  ▼. ,  1  Ross.  855. 

(m)  Seeley  v.  Boehm,  3  Mad.  176. 

(n)  Piesideiit  of  9t  Mary  Magdalen  ▼.  BibUioip,  1  Roes.  154. 
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but  different  from  that  stated  by  the  plaintiff,  that  the  plaintiff  might  amend  hk 
r  *514  1  ^^^^  abandoning  his  first  agreement,  *and  pra3ring  for  a  decree 
I-  -^  according  to  that  admitted  by  the  defendant  (o)     In  that  cise, 

however,  Uie  amendment  was  permitted  because  the  bill  in  its  original  fonn 
might  have  been  prepared  under  a  mistake  or  misconception  of  counsel,  and  the 
plaintiff,  having  afterwards  discovered  the  error,  was  allowed  by  the  Comt  to 
abandon  his  original  case,  and  insist  upon  the  one  alleged  by  the  defendant; 
but  the  Court  will  not  carry  its  liberality  further,  and  permit  a  plaintiff  to  amend 
his  bill,  so  that  be  may  continue  to  insist  upon  the  agreement  originally  stated, 
and  if  he  fails  in  that,  to  get  the  benefit  of  the  one  admitted  by  the  defendant 
Upon  this  principle — where  the  original  bill  prayed  the  specific  performance  of 
an  agreement,  and  the  defendant  denied  the  agreement  as  stated  in  the  bill,  bot 
admitted  a  different  one,  whereupon  the  plaintiff  amended  his  bill,  continnia^ 
to  insist  on  the  original  agreement,  and  prying  in  the  alternative,  if  not  entitled 
to  that,  to  have  the  execution  of  the  admitted  agreement — Lord  Redesdale  dis- 
missed the  bill  with  costs,  but  without  prejudice  to  any  bill  tlie  plaintiff  might 
be  advised  to  file  to  obtain  a  performance  of  the  admitted  agreement  {p) 

The  question,  whether  the  Court  will  or  will  not  permit  a  bill,  filed  for  the 
mere  purpose  of  discovery,  to  be  converted  into  one  for  relief,  by  the  additioB 
of  a  prayer  for  relier,  does  not  seem  to  be  settled.  It  appears,  from  a  note  by 
the  noble  and  learned  author  of  tlie  treatise  on  Pleading,  (q)  that  it  was  fonnetij 
a  frequent  practice  for  the  plaintiff,  in  cases  in  which  it  was  doubtful,  whether 
he  was  entitled  to  relief  in  equity  or  at  law,  to  frame  his  bill,  in  the  first 
instance,  for  a  discovery  only,  (so  as  to  avoid  a  demurrer  for  want  of  equity, 
which,  if  allowed,  would  also  have  precluded  his  title  to  the  discovery,)  and 
having  obtained  the  discovery  to  try,  by  amending  his  bill,  the  question  whether 
he  was  entitled  to  the  relief.  This  practice,  however,  appears  to  have  beem 
long  discontinued :  and  in  Butierworth  v.  Bailey^  (r)  in  which  a  motion  was 
r  »51fi  1  ^^^^  before  Lord  Eldon  for  leave  to  amend  a  bill  of  discovery,  by 
L  J  ^adding  a  prayer  for  relief,  his  Lordship  said,  that  he  had  no  reeol' 

lection  of  any  such  amendment  having  been  permitted,  and  directed  the  case  to 
stand  over,  in  order  that  precedents  might  be  searched  for:  no  such  preoedentB 
however  were  found,  and  his  Lordship  refused  the  motion  with  costs.  It  is 
remarkable  that,  notwithstanding  the  circumstances  mentioned  in  the  last  case, 
as  to  precedents  having  been  searched  for,  and  not  found,  two  cases  are  to  be 
found  in  the  books  in  which  the  practice  of  amending  bills  of  discovery,  by 
converting  them  into  relief,  has  been  resorted  to.  The  first,  lEltlymrd  v. 
Cressy^  («)  and  the  other  Crow  v,  Th/rdl,  {t)  With  respect  to  the  first,  how- 
ever, no  question  turned  upon  the  propriety  of  the  amendment,  and  the  defend- 
ant had,  in  fact^  answered  the  bill,  after  it  was  amended,  so  that  it  was  not  opea 
to  him  to  object  to  the  amendment  upon  that  ground ;  and  with  respect  to  the 
other  case,  it  seems  that  although  the  form  of  the  bill  was  effectually  one  for 
discovery  merely,  the  intention  of  the  plaintiff  was  to  procure  relief,  and  that 
he  had  made  a  case  for  it  It  is  to  be  observed  also,  that  the  order  in  that  case 
was  made  more  in  the  way  of  a  compromise  than  as  a  decision,  both  parties 
having  made  mistakes,  fthe  plaintiff  in  his  bill  and  the  defendant  in  his  plea,) 
cross  motions  had  therefore  been  made  to  rectify  their  mutual  errors. 

It  should  be  mentioned  that  the  decision  of  Lord  Eldon,  in  Butterworik  v. 
Bailey^  was  acted  upon  by  the  Court  of  Exchequer  in  Jaduon  v.  Strongs  («) 

(o)  Per  Lord  Redesdale,  Lindsay  v.  Lynch,  2  Sch.  6c  Lef.  9. 
(p)  Linclmy  v.  Lynch,  2  8cb.  &  Lef.  1 ;  vide  etiam  Woollam  ▼.  Hearo,  7  Veft 
and  DenUton  v.  Little,  2  Sch.  &  Lef.  11,  n.  a. 

(^)  Ld.  R.  149,  n.  (2:).  (r)  16  Vea.  858. 

(•}  3  Atk.  303.  (t)  %  Mad.  397. 

(«)  1  M'Let  346. 
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but  that  in  a  rabsequent  case  before  Lord  Lyndhurst,  Lousada  ▼.  Temphr^  (x) 
his  liordship  made  an  order  thai  the  plaintiff  should  be  at  liberty  to  amend  his 
bill  within  foarteen  days,  by  adding  a  prayer  for  relief  and  proper  parties,  or 
otherwise  as  he  should  be  advised,  £c  It  is  to  be  observed,  however,  that 
the  order  was  not  made  upon  a  motion  for  that  specific  purpose,  but  upon  a 
motion  for  a  commission  to  examine  witnesses  in  aid  of  an  action  at  law,  on 
which  occasion  the  Lord  Chancellor,  after  expressing  considerable  doubts 
whether  the  facts  mentioned  in  the  bill  would  constitute  a  defence  to  the  action 
at  law,  said,  he  was  *inclined  to  think  that  whatever  benefit  the  p  ^..^  -^ 
plaintifis  were  entitled  to  derive,  from  the  transactions  referred  to,  ^  -I 

in  their  resistance  to  the  demand  made  at  law,  they  might  have  it  more  effectu- 
ally and  safely  by  a  bill  for  relief  than  by  a  bill  u)r  discovery  and  commission 
only ;  and  for  that  reason  made  the  order.  It  is  also  to  be  noticed,  that  no 
objection  appears  to  have  been  made  on  the  part  of  the  defendants  to  the  course 
of  proceeding  thus  pointed  out  by  his  Lordship,  nor  were  the  decisions  either 
of  Lord  Eldon  or  of  the  Court  of  Exchequer,  above  noticed,  then  alluded  to. 

On  a  subsequent  occasion,  however,  in  the  same  case,  the  dicta  of  Lord 
EHdon,  in  Butterworth  v.  Bailey^  were  brought  forward  in  support  of  a  motion 
made  by  the  defendant  to  have  the  answer  to  the  original  bill  taken  off*  the  file, 
upon  which  motion  an  order  was  made  that,  the  defendant  should  be  at  liberty 
to  pat  in  an  answer  to  the  original  and  amended  bill,  as  if  no  answer  had  been 
filed  to  the  bill  of  discovery;  and  that  the. plaintiffs  should  be  at  liberty  to  take 
exceptions  to  the  answer  to  the  original  and  amended  bill,  as  they  should  be 
advised.  The  plaintiffs  were  also  ordered  to  pay  the  costs  of  the  suit  up  to 
that  time,  including  the  costs  of  the  application,  (y) 

Upon  the  whole,  therefore,  the  result  of  this  course  of  proceeding  appears  to 
have  placed  the  plaintiff*  in  a  situation  very  little  (if  at  all)  better  than  he  would 
have  been  in  had  he  dismissed  his  original  bill  for  a  discovery,  and  filed  a  new 
one  for  relief ;  so  that  it  may  fairly  be  questioned  whether  the  decision  of  Lord 
EUdon,  in  Butterworth  v.  Bailey^  and  of  the  Court  of  Exchequer,  in  Jackson 
V.  Strongs  are  at  all  weakened  by  the  course  adopted  by  Lord  Lyndhurst  in  the 
ease  last  quoted.  At  all  events,  it  is  established  that  whatever  the  course 
adopted  by  the  ("ourt  may  be,  with  respect  to  allowing  bills  of  discovery  to  be 
converted  into  bills  for  relief,  such  course  will  not  prejudice  the  right  of  the 
defendants  to  their  costs  of  the  discovery,  and  to  put  in  a  new  answer,  adapted 
to  the  new  form  given  to  the  proceeding. 

In  a  recent  case  where  a  defendant  filed  a  cross-bill  for  the  purpose  of  getting 
a  discovery  only  from  the  plaintiff*  in  the  'original  suit,  but  did  not  r-  «.  .^  -^ 
put  in  any  answer  to  it  before  the  hearing  of  the  original  cause,  in  ^  -^ 

consequence  of  which  the  discovery  became  useless,  whereupon  the  plaintiff*  in 
the  cro6s>bill  amended  it  by  converting  it  into  a  bill  for  relief;  the  Vice  Chan- 
cellor, upon  a  motion  being  made  to  expunge  the  amendment,  with  costs, 
thouglit  that,  under  the  special  circumstances,  the  plaintiff*  in  the  cross-bill 
ro'ight  be  allowed  to  convert  the  prayer  for  discovery  into  one  for  relief,  because 
a  cross-bill  is  to  be  treated  with  greater  indulgence  than  an  original  bill ;  he 
therefore  refused  the  motion  to  expunge,  but  ordered  that  part  of  it,  which 
related  to  costs,  to  stand  over  till  the  hearing  of  the  cause,  (z) 

It  has  been  determined  by  Lord  Eldon,  that,  as  a  bill  for  discovery  cannot 
be  amended  by  converting  it  into  a  bill  for  relief,  so  neither  can  a  bill  for  relief 
be  converted  into  a  bill  for  a  discovery  by  striking  out  the  prayer.  Thus,  in 
Eari  Choimondeley  v.  Clinton^  {a)  where  the  defendants,  having  answered  the 
bill,  obtained  an  onler  for  the  plaintiff*  to  elect  whether  he  would  proceed  at  law 


(x)  2  Ram,  665.  (y)  lb.  666. 

(r)  Sefem  ▼.  Fletcber,  5  Sim.  467.  (a)  8  V.  d&  B.  118. 
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or  in  equity  $  whereupon  the  plaintiff  elected  to  proceed  at  law,  and  moved  to 
dismiss  his  bill  as  far  as  it  sought  relief,  and  to  amend  the  record  by  striking 
out  the  prayer  for  relief,  the  motion  was  refused,  the  Lord  Chancellor  beii^  of 
opinion  that  the  better  course  for  the  plaintiff  would  be  to  dismiss  his  bill  and 
file  another  for  discovery  only,  which  was  done.  (6) 

It  is  to  be  observed  here,  that  if  a  plaintiff  takes  advantage  of  an  order  Ui 
amend,  so  as  entirely  to  change  his  case  and  to  make  the  bill  a  perfectly  new 
one,  he  will  be  ordered,  upon  motion,  to  place  the  defendant  in  the  same  posi- 
tion, with  regard  to  costs,  that  he  would  have  been  in  had  the  plaintiflT,  instead 
of  amending,  dismissed  his  original  bill  with  costs  and  filed  a  new  one.  Thui 
where  a  plaintiff  originally  filed  his  bill  against  the  defendant  as  his  bailiff  or 
r  *f>lft  1  ^SP^^  ^^  respect  *of  certain  farms,  praying  an  account  against  him 
<-  ,   -^  upon  that  footing,  and  afterwards,  upon  an  issue  being  directed  to 

try  whether  he  was  or  was  not  a  mortgagee  of  such  farms,  and  the  jury  fiading 
that  he  was,  the  plaintiff  amended  his  bill  by  staling  the  mortgage,  and  con- 
vertinff  his  former  prayer  for  relief  into  a  prayer  for  a  foreclosure ;  upon  the 
defendant's  making  a  motion,  one  of  the  objects  of  which  was,  that  the  amended 
bill  might  be  taken  off  the  file,  and  that  it  might  be  referred  to  the  master  to 
tax  the  defendant's  costs,  and  that  the  amended  bill  mifht  be  taken  off  the  file, 
Lord  Eldon  held  that,  the  defendant  was  entitled  to  aU  the  costs  sustained  by 
him  beyond  what  he  would  have  been  put  to  if  the  bill  had  been  originally  a 
bill  for  a  foreclosure^  and  made  an  order  accordingly,  although  he  did  not  go  the 
length  of  ordering  the  amended  bill  to  be  taken  off  the  file,  (c)  And  so,  where 
a  plaintiff  by  his  original  bill  sought  to  set  aside  a  deed,  but  after  the  answer 
was  filed  amended  the  bill  by  making  quite  a  different  case  and  praying  to 
establish  the  deed,  the  Court,  upon  motion,  ordered  him  to  pay  to  the  defend- 
ant the  costs  of  the  original  bill,  and  of  so  much  of  the  answer  as  related  to 
certain  accounts  which  had  been  set  out,  in  compliance  with  the  requisition  in 
the  original  bill,  together  with  the  costs  of  the  motion,  (d) 

Upon  the  same  principle,  where  a  plaintiff  takes  advantage  of  an  order  to 
amend  to  strike  out  a  portion  of  his  bill,  though  he  does  not  alter  the  nature  of 
it,  yet,  if  expenses  have  been  occasioned  to  the  defendant  by  the  part  which 
has  been  struck  out,  which,  in  consequence  of  its  having  been  so  strack  out, 
could  not  be  awarded  to  him  at  the  hearing,  the,  Court  will,  upon  motion,  order 
•och  costs  to  be  taxed  and  paid  to  the  defendant.  Thus,  where  a  plaintiff  filed 
a  bill  which  was  of  great  length  and  prayed  relief  in  a  variety  of  matters,  to 
which  the  defendants  put  in  answers,  which  were  also  of  great  length,  after 
which  the  plaintiff,  by  virtue  of  a  common  order  to  amend,  amended  his  bill 
and  filed  a  new  engrossment,  which  was  very  ihort  and  confined  to  one  only 
r  *'>1Q  -1  ^'^  the  objects  of  relief  Sprayed  by  the  original  bill,  upon  the  de- 
*-  -1  fendants,  moving  that  the  order  to  amend  might  be  discharged,  and 

the  bill  dismissed  with  costs,  or  that  the  plaintiff  might  pay  to  them  the  costs 
of  putting  in  their  answer  to  so  much  of  the  original  bill  as  did  not  relate  to  the 
relief  prayed  by  the  amended  bill,  the  Lord  Keeper  Henley  directed  that  the 
order  for  amending  the  bill  should  stand,  but  ordered  that  the  plaintiff  should 
pay  to  the  defendants  the  further  sum  of  five  pounds  beyond  the  sum  of  twenty 
shillings  mentioned  in  the  order,  (e)  And  where  a  cause,  at  the  hearing,  was 
ordered  to  stand  over,  with  liberty  to  the  plaintiff  to  amend  by  adding  parties, 

(h)  3  Mer.  71.  In  the  aboTe  case,  Gurish  v.  Donovan,  2  Atk.  166,  was  cited  in  aiga- 
ment  in  aupport  of  the  motion,  bnt  upon  reference  to  the  registrar*8  book,  it  appeared  that  tiie 
order  for  striking  out  the  prayer  was  made  by  consent,  and  that  an  answer  was  pat  in  by  tiM 
defendant  aflerthe  order  was  made,  2  V.  &  B.  114,  n.  a. 

(c)  Smith  V.  Smith,  Cooper,  141.  ((/)  Mavor  ▼.  Dry,  2  8.  &.  8.  113. 

(e)  Dent  ▼.  Wanlel,  1  Dick.  339. 
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aid  the  plaintiff  took  advantage  of  that  order  to  strike  out  several  charges  which 
had  necessarily  led  the  defendant  into  the  examination  of  witnesses,  and  to  add 
others,  the  Court,  upon  motion,  ordered  that  part  of  the  amendment  to  be  dis- 
chaiged  and  the  plaintiff's  bill  to  be  restored  to  what  it  was  before,  in  order 
that,  at  the  hearing,  the  costs  of  those  parts  of  the  bill  which  had  been  aban- 
doned by  the  plaintiff  might  be  awarded  to  the  defendant  (/) 

It  may  be  obserreti  here,  that  any  amendment  of  a  bill,  however  trivial  and 
unimportant,  authorizes  a  defendant,  though  not  required  to  answer,  to  put  in 
an  answer,  making  entirely  a  new  defence  and  contradicting  his  former  answer. 
This  was  held  by  Sir  L.  Shad  well,  V.  C,  in  Bolton  v.  Bolton^  (g)  who  on 
this  mund  refused,  with  costs,  a  motion  to  take  an  answer  to  an  amended  bill 
off  the  file,  (which  answer  was  filed  nearly  three  years  after  the  bill  had  been 
amended,  and  eight  years  after  the  original  answer,)  which  contradicted  the 
original  answer,  and  introduced  no  less  than  four  new  Issues  or  defences. 


No  alteration  can  be  made  in  any  pleading  or  other  matter,  aAer  it  has  been 
filed,  and  by  that  means  become  a  record  of  the  Court,  without  the  sanction  of 
a  previous  order.  Orders  for  leave  to  amend  bills  are  usually  granted  on  the 
application  *of  the  plaintiff,  which  may  be  had,  subject  to  the  rules  ^  ^.on  -i 
and  regulations  hereaflter  pointed  out,  at  any  period  of  the  cause  ^  -1 

prerioosly  to  the  hearing.  Sometimes  the  Court,  at  the  hearing,  will  order  a 
cause  to  stand  over,  with  liberty  to  the  plaintiff  to  perfect  his  case  by  amend- 
ment, upon  his  paying  the  costs  of  the  day. 

Thus,  as  we  have  seen,  that  at  the  hearing,  if  the  record  appears  to  be  defec- 
tive for  want  of  proper  parties,  the  Court  will  allow  the  cause  to  stand  over, 
ibr  the  plaintiff  to  amend  his  bill  by  adding  parties,  (h)  or,  where  the  parties 
are  too  numerous  to  be  brought  before  the  Court,  to  alter  the  form  of  the  bill, 
by  making  it  a  bill  by  the  plaintiffs  on  behalf  of  themselves  and  others,  (t) 
This  practice  is  not  confined  to  amendmenti  by  adding  parties,  we  have  seen 
that  it  will  be  extended  to  permit  the  plaintiff  to  show  why  he  cannot  bring  the 
necessary  parties  before  the  Court,  d&c.  {k) 


(/)  BallockT.  Perkini,  1  Dick.  110. 

(c*)  29  Jane,  1831.     MSS.  ex  reltUione,  Beames. 

(S)  Ante,  p.  389.  (t)  Ante,  p.  336,  337. 

(k)  Milligan  t.  Mitchell,  ante,  p.  388,  under  the  above  mentioned  order  the  plaintiflb 
amended  their  bill  by  adding  several  co-plaintilTp,  and  entitling  it  as  a  bill  "  on  behalf  of 
fhwnielvea  and  all  other  persons  (except  the  defendants)  who  are  entitled  to  be  pew-holders 
ir  seat-holders  in  the  chorch  or  chapel  after  mentioned,  &c.,"  and  introducing  new  stata- 
■Mots  and  charges  with  respect  to  sach  plaintifis ;  and  Lord  Cottenham,  at  the  hearing,  held, 
that  the  amendment  was  most  irregular,  and  directed  the  cause  to  stand  over,  with  liberty  to 
both  parties  to  make  such  application  as  they  might  be  advised.  The  case  subsequendy 
came  on  upon  cross  motions,  one  on  the  part  of  the  defendants  to  take  the  amended  bill  and 
SQbseqoent  proceedings  off  the  file,  and  the  other  on  the  part  of  the  plaintiCEi  for  leave  to 
amend  again,  when  his  Lordship  ordered  that  the  amended  bill  should  be  taken  off  the  file 
and  all  subseqaent  proceedings  set  aside,  the  defendants  having  their  costs  thereof  and  of  the 
piesent  motion,  without  prejudice  to  the  right  of  the  plaintifis  to  avail  themselves  of  the  lib- 
erty given  them  by  the  original  order  to  amend,  8.  C,  1  Mylne  dt  Craig,  438.  In  conse- 
qoenee  of  thu  order  the  amended  bill  was  taken  ofi*  the  file,  and  the  plaintifis  agam  amended 
the  original  bill  by  making  it  a  bill  on  behalf  of  themselves  and  of  all  persons  entitled  to  be 
pew-owners,  dec,  and  by  charging  that  the  pew-owners  aro  so  numerous  (being  above  100 
in  namber)  that  it  was  impossible  to  make  them  all  parties  to  the  suit;  upon  a  motion  to 
take  the  second  amended  bill  off  the  file,  on  the  ground  that  the  amendmenta  were  not  sanc- 
tioned by  the  order,  the  Lord  Chancellor  reused  the  motion  with  coats,  8.  C,  M88.  Aug. 
1886. 
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So  also,  where  a  matter  has  not  been  put  in  issue,  with  sufficient  precisioii, 
the  Court  has,  upon  hearing  the  case,  given  the  plaintiff  liberty  to  amend  the 
r  •^Sl  1  ^^  ^^^  ^^  purpose  of  *making  the  necessar}"  alteration.  (/)  And 
^  -^  so,  as  we  have  seen,  the  Court  will  sometimes  at  the  hearing  per* 

mit  the  prayer  of  the  bill  to  be  amended,  so  as  to  make  it  more  censistenl  widi 
the  case  made  by  the  plaintiff  tlian  the  one  he  has  already  introduced.  And 
where  a  plaintiff  had  amended  his  bill,  and  by  accident  had  omitted  to  insert  in 
the  amended  bill  the  prayer  for  relief,  although  it  was  in  the  original  bill,  the 
Court  has  put  off  the  cause  in  order  that  the  plaintiff  might  have  an  opponimity 
to  re-amend  his  bill  by  inserting  it  (m) 

Wherever  improper  submissions  have  been  made  in  a  bill  on  behalf  of  infants, 
the  Court  will,  at  the  hearing,  order  that  the  bill  shall  be  amended  by  striking 
out  the  submission,  (n)  Upon  the  same  principle,  where  an  infant  heir-at-law 
had  been  made  a  co-pldntiff,  Ix>rd  Redesdale  ordered  the  cause  to  stand  over, 
with  liberty  to  the  plaintiff  to  amend  his  bill,  by  making  the  heir-at-law  a  defend- 
ant; (p)  and  where  a  matter  has  not  been  put,  by  the  bill,  properly  in  issue,  to 
the  prejudice  of  the  defendant,  the  Court  has  generally  ordered  the  bill  to  be 
amended,  {p)  The  Court  has  even  gone  to  the  extent  of  allowing  the  plaintifi, 
at  the  hearing  of  an  appeaU  to  amend  their  bill,  by  converting  it  from  a  bill  into 
an  information  and  bilL  (a) 

It  frequently  happens  mat,  upon  the  aivument  of  a  demurrer,  the  Court,  where 
the  ground  for  demurring  can  be  removed  by  answer,  has,  in  order  to  avoid  pat- 
ting the  plaintiff  to  the  expense  of  filing  a  new  bill,  instead  of  deciding  upon  the 
demurrer,  given  the  plaintiff  liberty  to  amend  his  bill  on  payment  of  the  costs 
incurred  by  the  defendant;  because,  after  a  demurrer  allowed  to  the  whole  biO. 
the  bill  is  so  completely  out  of  Court  that  no  amendment  can  take  place,  (r)  A 
r  *S22  1  ^^■^^''f^r  ^^'  ^^^^  ^^  parties,  however,  if  allowed,  is  not  considered 
^  -^  *as  precluding  amendment  for  the  purpose  of  bringing  the  neoei- 

sary  parties  before  the  Court;  and  the  Court,  in  generaU  annexes  to  the  order 
allowing  the  demurrer  a  direction  that  the  plaintiff  shall  be  at  liberty  to  amend 
his  bill  by  adding  parties  thereto,  provided  they  so  amend  within  the  usual 
period. 

It  is  to  be  observed,  that  if  after  a  general  demurrer  has  been  over-mled,  the 
defendant  demurs  ore  tenua^  for  want  of  parties,  and  his  demurrer  is  allowed, 
he  will  be  allowed  to  amend  by  adding  parties,  without  paying  the  costs  of  the 
demurrer;  but  if  after  the  allowing  of  the  demurrer  ore  tenus  he  takes  permn- 
sion  to  amend  more  extensively  than  by  adding  parties,  he  can  only  be  allowed 
to  do  so  on  payment  to  the  defendant  of  the  costs  of  the  demurrer,  (s) 

The  same  order  will  sometimes  be  made  upon  the  *  argument  of  a  plea,  (f) 
though  in  general  as  the  allowance  of  a  plea  does  not,  like  a  demurrer,  neces- 
sarily put  the  bill  out  of  Court,  (u)  the  plaintiff  may,  according  to  the  common 
course  of  the  Court,  obtain  leave  to  amend  his  bill  after  the  plea  has  been  argued 
and  allowed,  {x) 

(/)  Lon)  Red.  268,  cites  2  Bro.  P.  C.  194,  »ed  vide  Filkio  ▼.  HUl,  4  Bro.  P.  G.  (£d. 
Tomline)  640;  vidt  anU  Prayer. 

(m)  Harding  v.  Coz,  3  Atk.  583. 

(n)  Serle  v.  8t.  Eloy,  2  P.  Wm.  386;  antt^  102. 

(o)  Plonket  ▼.  Joice,  2  Scho.  &  Lef.  159;  ante  99. 

(p)  Lord  Red.  264. 

{q)  PraMilentof  8t.  Mary  Magdalen  ▼.  Sibthorp,  1  Rui.  164. 

(r)  Lord  Coningaby  ▼.  Jekyli,  2  P.  Woia.  300,  E).  C.  2  Ex.  Ca.  Ab.  59;  Smith  v.  Banwi^ 
Dick.  67,  vide  etiam  Mason  v.  Lake,  2  Bro.  P.  C.  495,  497 ;  Bresaedea  ▼.  Decreet^  2  Cha. 
Ca.  196,  anU  380-386 ;  vide  Lioyd  ▼.  Loaring,  6  Yes.  773. 


(•)  Newtonv.EarlorEginoDt,48tm.  574.  (0  Lord  Red.  227. 

(u^  Vere  v.  Glynn,  2  Dick.  441. 

(x)  Loid  Red.  227 ;  thia  however  is  not  matter  of  course,  wde  Pe&t* 
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Sometimee  the  Court  has  even,  upon  the  hearing  of  an  interlocutory  applica- 
tton«  allowed  the  plaintiff  to  amend  his  bill,  so  as  to  afford  him  a  ground  for 
making;  such  application.  Thus,  where  a  motion  was  made  on  the  part  of  a 
plaintiff  for  a  defendant  to  produce  a  deed,  before  an  examiner,  the  possession 
of  which  by  the  defendant  was  not  admitted  by  the  answer,  in  consequence  of 
no  allegation  having  been  inserted  in  the  bill  that  it  was  in  his  possession,  the 
Vice  Chancellor,  ^Sir  J.  Leach)  and  afterwards  the  Lord  Chancellor,  upon  appli- 
cation, gave  the  plaintiff  leave,  though  the  cause  was  at  issue,  to  amend  the  bill 
for  the  purpose  of  obtaining  that  admission,  (y) 

Bnt  although  the  Court  will  sometimes,  at  the  hearing,  allow  the  case  to 
stand  over,  with  liberty  for  the  plaintiff  to  amend  his  bill,  the  plaintiff  ought  to 
be  careful  before  the  cause  comes  on  to  haye  the  record  in  a  proper  state,  to 
enable  the  Court  to  *make  a  complete  decree  upon  the  point ;  for,  r-  «.„»  n 
as  we  have  seen,  the  plaintiff  himself  cannot,  when  the  cause  comes  ^  -^ 

on  hearing,  (unless  under  particular  circumstances,  or  with  the  consent  of  the 
defendant)  ootain  leave  to  amend  his  bill,  even  upon  the  usual  terms  of  paying 
the  costs  of  the  day ;  and  if  a  decree  were  to  be  obtained  upon  the  pleadings, 
which  are  defective  in  a  material  point,  it  would  aflerwards  be  liable  to  be  set 
aside  for  error. 

If  after  the  bill  has  been  filed,  and  before  the  defendants  have  appeared,  the 
l^aintiff  discovers  that  he  has  made  any  error  or  omission  in  his  bill,  he  may, 
as  a  matter  of  course,  obtain  permission  to  amend  it,  without  payment  of  any 
costs  ;  and  if  the  defendants  have  appeared,  and  taken  an  office  copy  of  the  bill, 
he  may  in  like  manner  have  an  order  to  amend,  without  costs,  upon  his  under- 
taking to  amend  their  office  copies,  (z)  unless  the  amendments  are  of  such  a 
nature  as  to  require  new  copies ;  in  which  case  he  must  pay  the  sum  of  twenty 
shillings  to  each  defendant  or  set  of  defendants  who  have  taken  office  copies  for 
the  costs  of  such  amendments. 

In  general  an  amendment  before  answer  puts  an  end  to  all  process  of  contempt 
which  may  have  been  issued  for  want  of  an  answer;  (a)  ana  the  Court  will  not 
allow  an  amendment  to  be  made  without  prejudice  to  tne  process,  even  though 
the  plaintiff  undertakes  not  to  require  any  further  answer  to  the  amendments. 

It  seems,  however,  that  if  a  specific  amendment  were  to  be  proposed,  and  it 
should  appear  evident  that  the  case,  so  far  as  relates  to  the  original  defendants, 
would  not  be  varied  by  it,  an  order  to  make  such  amendments  would  be  granted 
without  prejudice  to  die  process ;  but  this  must  be  shown  distinctly,  otherwise 
the  Coart  will  not  interfere,  {b) 

By  Sir  Edward  Sugden's  Act  ^^for  Altering  and  Amending  the  Law  with 
regard  to  Commitments  by  ^ourts  of  Equity,"  (c)  it  is  provided,  that,  where  a 
defendant  has  been  brought  to  the  *bar  of  the  tCourt  for  his  con-  p  •^o^  1 
tempt  in  not  answering,  or  refuses  or  neglects  to  answer,  (not  being  l-  -^ 

idiot,  lunatic,  or  of  unsound  mind)  the  Court  may,  upon  motion  or  petition,  of 
which  due  notice  shall  be  given  personally  to  the  defendant,  authorize  the  plain- 
tiflf  to  amend  his  bill,  without  such  amendment  operating  as  a  dischaige  of*  the 
contempt,  or  rendering  it  necessary  to  proceed  with  the  process  of  contempt  de 
novo;  but  af\er  such  amendment  the  plaintiff  may  proceed  to  take  the  amended 
bill  pro  confesso  in  the  same  manner  as  if  it  had  not  been  amended :  Provided 
neverthelesn,  that  if  the  defendant  shall  be  desirous  to  answer  such  amended 
bilU  the  Court  shall  allow  him  such  time  as  shall  seem  just  for  that  purpose ; 
but  if  he  shall  not,  within  the  time  allowed,  put  in  a  sufficient  answer  to  the 


(y)  BameU  ▼.  Noble,  I  Jac.  A  W.  227.     (z)  1  Har.  60.  Ed.  1803. 

(a)  Symonda  t.  Docheaa  of  Cumberland^  3  Cox,  411. 

(b)  Dad.  (e)  1  W.  4,  e.  86,  a.  15,  rule  10. 
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amended  bill,  the  procera  for  taking  the  bill  pro  eonftsso  may  be  resnmed  and 
carried  on.  (</) 

Where  the  defendant  has  put  in  a  demurrer  or  a  plea,  the  plaintiff  may  if  be 
please  obtain  leave  to  amend  his  bill  $  and  where  no  order  has  been  obtained  to 
set  the  plea  or  demurrer  down  for  argument,  such  leave  is  given,  as  a  voAVm  of 
course,  on  condition  only  of  the  plaintiff's  paying  to  the  defendant  twenty  shil- 
lings costs  I  (e)  but  after  the  order  for  setting  it  down  for  aigument  the  Conit 
requires  that  it  should  be  upon  payment  of  five  pounds  for  the  costs  of  the  plet 
or  demurrer,  in  addition  to  the  twenty  shillings  costs  for  the  amendment.  (/) 

It  has  been  held,  that  an  order  to  amend,  upon  putting  in  a  plea  or  demurrer, 
on  payment  of  twenty  shillings  costs,  ought  to  state  that  the  plea  or  demunw 
has  not  been  set  down,  (^g)  And  where,  af\er  a  plea  had  been  set  down,  the 
plaintiff  obtained  the  ordmary  order  to  amend  upon  payment  of  twenty  shillings 
costs  only,  upon  the  plea  coming  on  in  the  paper  for  aivument,  Lord  Thurlov 
was  of  opinion  that  the  order  so  obtained  did  not  strike  the  plea  out  of  the 
paper;  and  that  the  defendant  was  at  liberty  to  cro  on  and  aigue  the  plea,  and 

r  *525  1  ^^  *^'^  ^^^ '  ^^'^  Vi^VL  this  ground,  the  plainti^  not  appearing, 
L  -J  his  Lordship  allowed  the  plea,  with  costs,  {h) 

Where  after  a  plea  set  down  the  plaintiff  obtained  an  order  to  amend  his  biD, 
on  payment  of  twenty  shillings  costs,  the  Court,  upon  motion,  refused  to  dis- 
charge the  order  for  irregularity,  but  directed  that  it  should  stand,  upon  the 
plaintiff's  paying  to  the  defendant  twenty  shillings  costs  for  the  amendment, 
and  five  pounds  for  setting  down  the  plea,  (t)  And  so  where  a  plea  had  bees 
set  down  for  argument,  and  when  it  came  on  to  be  heard,  the  plaintiff  dedined 
arguing  it,  but  applied  for  leave  to  amend  his  bill,  the  plea  was  allowed,  on  psv- 
ment  of  five  pounds  costs,  and  leave  given  to  amend  upon  the  usual  terms,  (it] 

It  has  been  before  stated,  upon  the  authority  of  the  Treatise  on  Pleadings,  m 
that  liberty  to  amend  a  bill,  afler  allowance  of  a  plea,  may  be  obtained  acooiu- 
ing  to  the  common  practice  of  the  Court;  but  it  must  not  be  understood  from 
this  that  the  granting  of  such  liberty  to  amend  is  by  any  means  a  matter  of 
course,  even  where  the  plea  covers  only  part  of  the  bill  This  was  decided  in 
Taylor  V.  Shaw^  (m)  where  a  motion  to  amend  after  plea  allowed  was  made, 
as  of  course,  but  the  registrar  having  refused  to  draw  up  the  order,  the  pluntiff 
moved,  upon  a  general  notice,  (supported  by  an  affidavit,  stating  that  the  settled 
account  was  erroneous,  and  generally  that  he  could  introduce  divers  charges 
whereby  he  could  falsify  and  displace  the  alleged  stated  account)  but  Sir  J. 
Leach,  Y.  C,  required  that  the  plaintiff  should  serve  a  new  notice  of  motion, 
in  which  he  should  state  the  particulars  of  the  amendments  he  proposed  to  in- 
troduce into  the  bill ;  (n)  and  upon  that  being  doue,  his  Honor  dismissed  die 
motion,  with  costs,  because  tHi  proposed  amendments  went  no  farther  than, 
either  to  show  that,  in  fact,  the  plea  was  not  true,  or  that  if  it  were  true  the 
r  *52d  1  plaintiff  ought  to  be  permitted  to  surchaige  and  falsify  it ;  and  his 
^  -^  Honor  was  of  opinion  *that  if  the  plaintiff  meant  to  disprove  the 

plea  he  must  go  to  issue  upon  it ;  and  it  would  be  useless  to  permit  him  to 
introduce  new  matter  to  that  effect  in  his  bill,  because  the  plea  protected  the 
defendant  from  answering  it ;  and  if  the  plaintiff  meant  to  make  a  new  case, 


(d)  By  the  4  &  5  W.  4,  e.  16,  rule  7,  this  proYiuon  has  been  extended  to  the  Court  of 
Chsncery  in  Ireland. 

(e)  1  Her.  61 ;  Parker  v.  Aloch,  IT.  d&  J.  194. 

(/  1  Her.  61,  1808.  (g)  Jennings  v.  Peuroe,  1  Yes.  J.  448. 

ih)  Jennings  ▼.  Pearce,  1  Yes.  J.  448.         (H  Yemen  v.  Cue,  1  Dick.  358. 
(k)  Lopez  V.  De  Tastet,  8  Mad.  183.  (/)  Ante  622.  Ld.  Bed.  227. 

(m)  2  8.  d&  8.  12.  (n)  Ibid. 
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which  would  avoid  the  effect  of  the  f>]ea,  and  he  consistent  with  it,  he  ought 
to  have  moved  for  leave  to  amend  before  the  argument  of  the  plea,  and  it  was 
then  too  late  to  do  so. 

li  may  be  observed  in  this  place^  that  where  a  plea  for  want  of  parties  was 
put  in  to  a  bill  of  discovery,  which  had  been  filed  in  aid  of  an  ejectment  at  law, 
on  the  ground  that  the  trustees  in  whom  the  legal  estate  was  vested  were  not 
oo- plaintiffs  with  the  cestui  que  trusts j  and  upon  aigument  a  case  was  sent  for 
the  opinion  of  a  court  of  law,  but  the  parties  not  being  able  to  agree  upon  the 
case,  the  bill  was  amended  by  adding  the  trustees  as  co-plaintiffs.  Lord  Eldon 
discharged  the  order  to  amend  for  irregularity,  as  bavins  been  obtained  while 
the  ju^ment  on  the  plea  was  pending,  (o)  Afterwards,  however,  upon  the 
plaintifls  moving  that  the  Vice  Chancellor's  order  directing  the  case  to  be  stated 
might  be  discharged,  and  that  the  plaintiff  might  be  at  liberty  to  amend  this  bill 
by  the  introduction  of  facts  to  show  that  the  legal  estate  was  in  the  trustees, 
and  that  there  was  a  count  in  the  declaration  in  ejectment  on  the  demise  of  such 
trustees,  the  Lord  Chancellor  made  such  an  order,  but  upon  condition  of  the 
plaintiffs  consenting  to  the  plea  being  allowed,  (v) 

It  seems  that,  where  a  plea  has  been  replied  to,  the  plaintiff  may  in  some 
cases  have  leave  to  withdraw  his  replication  and  amend,  but  that  such  leave  is 
not  a  matter  of  course,  and  can  only  be  obtained  on  a  special  motion ;  {a)  and 
therefore  where  an  ord^r  to  withdraw  replication  to  a  plea,  and  amend,  was 
obtained  as  a  motion  of  course,  it  was  discharged  for  irregularity,  and  the 
amended  bill  taken  off  the  file,  (r) 

It  is  to  be  observed  that  if  a  plaintiff  who  has  obtained  an  injunc-  r-  ^^nj  n 
tion  for  want  of  an  answer  amends  his  bill,  before  *an  opportunity  ^  -^ 

has  been  afforded  of  discussing  the  propriety  of  the  injunction  upon  the  merits 
of  the  case,  he  will  loose  the  benefit  of  the  injunction.  Upon  this  point  great 
difference  of  opinion  appears,  formerly,  to  have  been  entertained;  {s)  but  it  is 
now  well  understood  that  an  injunction  drops  of  course,  upon  the  plaintiffs 
amending  the  bill  (t) 

Sometimes,  however,  the  Court  will,  upon  special  application  before  the 
merits  have  been  discussed,  give  the  plaintiff  liberty  to  amend  his  bill,  unthout 
preiudice  to  the  injunction.  Thus,  in  Vesey  v.  WUks^  (v)  where  after  a  spe- 
cial injunction  had  been  granted  upon  affidavit,  before  answer,  against  one  of 
two  defendants,  who  afterwards  put  in  their  answers,  an  application  was  made 
by  the  plaintiff  for  leave  to  amend  his  bill  without  prejudice  to  the  injunction, 
and  granted.  But  it  is  to  be  observed  that  the  proposed  amendments  were  stated 
in  the  affidavit,  which  also  stated  that  the  facts  which  rendered  the  amendment 
necessary  were  detailed  in  the  answer  of  the  defendant,  agamst  whom  the 
injunction  had  not  been  granted,  and  were  a  surprise  upon  the  plaintiff,  and  had 
not  been  contemplated  or  foreseen  by  him  when  he  gave  instructions  for  the 
original  bill.  The  affidavit  further  stated  that  he  required  no  further  answer 
firom  the  defendant  against  whom  the  injunction  had  been  awarded,  and  that 
the  amendments  proposed  had  no  relation  whatever  to  the  merits  of  the  case 
upon  which  the  injunction  had  been  granted. 

The  Court  has  also  gone  to  the  extent,  under  particular  circumstances,  of 
permitting  a  re-amendment  of  the  bill,  without  prejudice  to  the  injunction,  in 
where  the  merits  of  tiie  case  have  not  been  brought  under  the  consideration 


(0)  Ld.  Cbolmondeley  ▼.  Clinton,  2  Mer.  71     (p)  Ibib  74. 
(^)  Carleton  t.  L'Estrango,  1  Turner  &  R.  23. 

(r)  Ibid. 

(•)    Vide  MaMD  T.  Marniy,   2  Dick.  636 ;  Lord  Delvin  v.  Smith,  MomIcj,  204,  tod 

E^iea  on  InjancUQn%  120. 

(1)  BUm  v.  Bowawen,  2  Y.  dc  B.  102.         (v)  3  Mad.  475. 
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of  the  Court  In  such  cases,  howevei^the  Court  requires  it  to  be  deirij 
shown  by  affidavit  that  the  plaintiff  had  no  knowledge  of  the  facts  proposed  to 
be  stated  in  the  amendment,  so  as  to  have  been  able  to  bring  them  sooner  npoa 
the  record. 

r  *'S2ft  1  '^^^  doctrine  upon  which  the  practice  of  requiring  an  affidavit 
L  J  *in  cases  of  thi^  nature  is  thus  stated  in  a  recent  case  by  Loid 

Eldon  :  (u)  ^^  The  principle  of  requiring  the  case  for  the  injunction  to  be  pot 
upon  the  record  immediately  is,  that  the  party,  the  prosecution  of  whose  demand 
at  law  is  to  be  delayed  by  the  injunction,  shall  be  delayed  as  short  a  time  as 
can  be  consistent  with  justice ;  but  that  principle  is  not  contraverted  where  a 
plaintiff  is  not  informed  that  an  equity  exists,  which  would  entitle  him  to  relief; 
no  blame  can  attach  upon  him  for  not  putting  it  upon  the  record  until  he  knows 
it ;  but  as  soon  as  he  knows  it  he  must  put  it  on  the  record.  In  the  case 
cited,  {x)  I  think  the  information  was  obtained  not  from  the  record,  but  aliunde: 
it  is  not  material  for  this  purpose  how  the  plaintiff  procures  the  information, 
even  though  unduly  obtained  ;  but  if  he  gets  it  from  the  answer,  the  Court  must 
know,  from  the  bill  and  answer,  that  he  cannot  have  as  much  benefit  as  if  be 
had  asked  farther  questions.  In  that  case,  therefore,  the  Court  required  to 
know  what  were  the  proposed  amendments ;  whether  they  were  material,  and 
if  material,  to  have  ascertained  by  clear  and  positive  affidavit  that  they  related 
to  facts  of  which  the  plaintifi*  had  not  'a  knowledge,  eniibling  him  to  bring  that 
case  upon  the  record  sooner.     All  these  facts  must  be  substantiated." 

There  is  one  case,  however,  in  which  the  Court  will  permit  the  amendments 
of  a  bill  without  prejudice  to  an  injunction  already  obtained,  where  the  injunc- 
tion has  not  been  supported  upon  merits  or  any  affidavit,  without  requiring  or 
calling  for  a  specification  of  the  amendments  to  be  made,  and  that  is  where  the 
defendant  has  put  in  an  answer,  which  has  been  reported  insufficient  upon  the 
argument  of  exceptions ;  in  such  case  the  Court  will,  as  a  matter  of  course, 
give  the  plaintiff  leave  to  amend  his  bill  without  prejudice  to  the  injunction, 
and  require  the  defendants  to  answer  the  amendments  and  exceptions  at  the 
same  time. 

An  order  to  this  effect  may  be  obtained  upon  motion  or  petition,  without 
notice,  as  soon  as  the  Master's  report  upon  the  exceptions  has  been  filed,  and 


nature  will  prevent  the  defendant  from  taking  exceptions  to  the  Master's  report 
upon  the  sufficiency  of  the  answer,  provided  it  be  served  before  the  exceptions 
are  set  down,  and  that  the  mere  filing  of  the  exceptions  will  be  of  no  avail, 
unless  the  order  for  setting  them  down  is  actually  made  and  served  before  service 
of  the  order  for  leave  to  amend,  &c  (a)  And  so  where  a  bill  has  been  already 
amended  under  such  an  order,  and  exceptions  are  taken  to  the  answer  to  the 
amended  bill,  and  are  allowed,  the  plaintiff  may  have  a  further  order  to  amend 
and  that  the  defendant  may  answer  the  amendment  and  exception  at  the  same 
time;  and  such  order  may  be  obtained,  exparte^  without  previous  notice,  {b) 

An  order  of  this  nature  may  also  be  obtained  where  a  defendant,  after  excep- 
tions  taken,  submits  to  answer  them,  (c)  and  in  either  case  the  Court  permiti 
the  amendment  to  be  made  without  costs. 


(u)  Sharp  ▼.  Aahton,  8  V.  &  B.  148.  (x)  Mair  t.  Thellaiaon,  ibid.  noiU. 

(y)  Mayne  t.  Hochin,  1  Dick.  265. 
z)  Adney  ▼.  Flood,  1  Mad.  449;  Dipper  t.  Doimnt,  3  Mer.  466. 

a)  Farquharaon  v.  Balfour,  Jac.  587. 

b)  Meodizabel  ▼.  Hullett,  1  Roia.  &M.  8S4;  Biid  v.  Hustler,  ib.  325. 
e)  I  Har.  62,  Ed.  1808. 
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Where  the  defendant  does  not  submit  to  the  exceptions,  and  they  are  allowed 
upon  aigument,  the  plaintiff  must  wait  till  the  report  upon  the  exceptions  has 
been  filed  before  he  procures  the  order  to  amend,  &c.,  otherwise  his  order  may 
be  discharged  for  irregularity.  ((/)  It  requires,  however,  the  exercise  of  some 
diligence  on  the  part  of  the  plamtiff  *s  solicitor  to  obtain  and  serve  this  order  in 
sufficient  time  to  render  it  available,  for  if  the  defendant,  even  after  the  motion  has 
been  made,  contrives  to  put  in  an  answer  to  the  exceptions  before  the  order  has 
been  drawn  up  and  served,  it  will  be  regular  ;  (el  and  the  defendant  may,  upon 
the  coming  in  of  his  further  *answer,  move  to  clissolve  the  injunc-  p  ^^^^  ^ 
tion,  which  must  in  such  case  stand  or  fall  by  the  original  bill,  and  ^  J 

the  aiwwers  thereto,  (f)  And  where  exceptions  were  taken  to  an  answer  to  an 
injunction  bill,  and  allowed,  and  the  defendant  put  in  a  further  answer  before 
the  plaintiff  obtained  the  order  to  amend,  (which  however  he  obtained  and  served 
on  the  same  day,)  Sir  Thomas  Clarke,  M.  R.,  upon  motion,  held  that  part  of 
the  order,  which  directed  the  defendant  to  answer  the  amendments  and  excep- 
tions at  the  same  time,  to  be  wrong,  and  discharged  it.  (g) 

In  this  respect  there  is  a  difference  between  the  practice  of  the  Court  of  Ex- 
chequer and  that  of  the  Court  of  Chancery.  In  the  Exchequer  a  further  answer 
cannot  be  put  in  after  exceptions  have  been  taken,  and  the  tender  of  the  further 
answer  is  considered  as  a  submission  to  the  exceptions  ;  and  where  an  injunc- 
tion has  not  been  already  granted,  it  may,  after  such  a  tender,  be  moved  for  of 
course.  (A) 

It  is  to  be  observed  that  where  a  plaintiff  has  duly  obtained  and  served  an  order 
to  amend  and  that  the  defendant  may  answer  the  amendment  and  exceptions  at 
the  same  time,  the  original  and  amended  bill  become  one  record,  and  the  defend- 
ant roust  fully  answer  both  before  he  can  move  to  dissolve  the  injunction,  (t) 

Although  the  amendment  of  a  bill,  after  exceptions  for  insufficiency  have  been 
aUowed,  will  not  prejudice  an  injunction  already  obtained,  the  plaintiff  cannot, 
pending  his  exceptions,  obtain  an  orfler  for  leave  to  amend ;  because  by  the 
exceptions  the  defendant  is  deprived  of  moving  on  his  answer  to  dissolve  the 
injunction,  and  the  plaintiff  would,  therefore,  indirectly  give  himself  an  oppor- 
tunity of  amending  without  prejudice  to  the  injunction,  which  he  ought  not  to 
have  without  special  order.  In  Dixon  v.  Redmond^  {h)  it  is  said  that  an  order 
to  amend  so  obtained,  pending  exceptions,  is  irregular,  but  in  De  la  Torre  v. 
BenudeSi  {I)  it  *is  laid  down  that  if  a  plaintiff  under  such  an  order  p  ^^-oi  -i 
amends  his  bill  before  the  exceptions  have  been  allowed,  he  will  be  ■-  -' 

considered  as  having  waived  them.  Where,  therefore,  a  plaintiff,  aAer  taking 
exceptions  to  the  answer,  is  desirous  of  amending  his  bill,  without  prejudice 
to  the  exceptions  previously  taken,  there  should  be  a  special  motion  to  that 
effect;  (m)  unless  indeed  the  amendment  consists  in  merely  adding  a  defendant, 
and  requires  no  further  answer,  which  Lord  Eldon  considered  as  an  excepted 


It  seems  that  as  a  plaintiff  cannot,  unless  by  special  leave  of  the  Court,  make 
material  amendments  in  his  bill  without  waiving  the  exceptions  whicK  he  may 
have  taken  to  the  answer,  so  he  cannot,  in  general,  after  he  has  amended  his 
bin,  take  exceptions  to  the  answer  to  the  original  bill  without  the  special  order 

— ■ 

((f)  Dixon  V.  Redmond,  3  8ch.  &  Lef.  516 ;  Rushton  v.  Tronghton,  3  Sim.  33 ;  Job  t. 
Utrker,  3  Swan.  355. 

(f )  Bethaen  v.  Batenian,  1  Dick.  396 ;  Knox  v.  SymmondB,  1  Vet.  J.  87 ;  Paty  v. 
8im|Mon,  3  Cox,  393;  Paitridge  ▼.  Haycraft,  11  Ves.  570-578. 

( h  Mayne  ▼.  Hochio,  1  Dick.  355.  Cg)  Bethuen  t.  Bataman,  1  Dick.  396. 

(A)  Edwards  v.  Jobnaon,  1  Price,  303.  (t)  Mayne  v.  Hochin,  tt5i  tupra, 

[k)  3.  8ch.  &  Lef.  515.  (/}  4  Mad.  396. 

(m)  De  la  Tom  ▼.  Bemalsa,  4  Mad.  396. 
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of  the  Court ;  and  for  thiB  reason,  where,  after  a  b3l  had  been  filed  and  anaweri 
pat  in,  the  plainUlf  wanted  to  obtain  an  injunction  to  restrain  the  saJe  of  an 
estate,  he  moved  the  Court  specially  that  he  might  be  at  liberty  to  amend  his 
bill  by  praying  an  injunction,  without  prejudice  to  his  taking  exceptions  to  the 
answer,  and  the  Court,  in  making  the  order,  confined  th^  amendment,  specifi- 
cally, to  an  alteration  in  the  prayer  of  the  bill,  and  to  the  single  object  of  the 
injunction,  (n) 

Although  the  rule  is  inflexible,  that  if  a  plaintifif,  who  has  obtained  an  injnno- 
tion  for  want  of  an  answer,  amends  his  bill,  he  will  lose  the  benefit  of  his  injunc- 
tion, unless  the  order,  by  which  the  amendment  is  sanctioned,  expressly  de- 
dares  that  it  is  to  be  wiUiout  prejudice  to  the  injunction,  or  has  been  obtained 
upon  the  allowance  of  exceptions ;  (o)  yet  the  rule  is  only  to  be  understood  as 
applying  to  cases  where  the  injunction  is  a  mere  injunction  to  stay  proceedings 
at  law,  and  has  been  obtained  in  consequence  of  the  defendant's  default  in  not 
appearing  or  answering.  Where  an  injunction  has  originally  been  granted  upoa 
affidavit  of  merits,  (p)  a  motion  to  amend,  without  prejudice  to  the  injunction, 
may  be  obtained  in  the  Court  of  Chancery  as  a  matter  of  course,  unless  the  bill 
r  *R^2  1  ^^  *been  already  amended ;  in  which  case  the  Court  wilt  not  make 
L  J  an  order  to  sanction  a  re-amendment  unless  notice  is  given  and  the 

proposed  amendments  stated,  and  unless  the  Court  is  satisfied,  upon  afiidavits, 
that  the  amendments  relate  to  facts  of  which  the  plaintifif  had  no  knowledge  to 
enable  him  to  bring  them  sooner  before  the  Court,  (q) 

It  is  to  be  observed  that,  after  a  defendant  has  put  in  an  answer  to  an  injunc- 
tion bill,  the  plaintiff,  unless  he  has  successfully  accepted  to  the  answer,  cannot 
obtain  an  order  to  amend,  without  prejudice  to  the  injunction,  till  the  injunction 
has  been  discussed  upon  the  merits  ;  and  that  in  Turner  v.  Bazdy,  (r)  where 
a  motion  to  this  efifect  was  made,  after  the  answer  had  come  in,  and  before  any 
exceptions  had  been  taken,  or  order  nisi  obtained  to  dissolve,  Lord  Eldon  said 
that  the  plaintiff  was  in  that  stage  which'  entitled  him  to  maintain  die  injunction 
by  showing  exceptions  for  cause  or  showing  merits,  but  he  was  not  entitled  to 
amend.  The  same  principle  was  afterwards  acted  upon  by  Sir  J.  Leach,  in 
Pen/old  v.  Stoveld.  (a) 

It  may  be  observea  nere,  that  the  Masters  do  not  consider  themselves  author- 
ized by  the  3  &  4  W.  4,  c.  04,  s.  13,  to  make  orders  for  leave  to  amend  wUh^ 
out  prgudicej  and  that  applications  for  such  orders  must  be  made  to  the  Court. 

Although  much  difiference  of  opinion  appears  formerly  to  have  existed  upon 
the  subject,  {t)  it  has  now  been  repeatedly  and  deariy  decided  that,  where  an 
injunction  has  been  dissolved  upon  the  answer  coming  in,  either  upon  merits,  or 
for  want  of  c^use  shown,  the  plaintifif  cannot,  by  amending  his  bill,  or  filing  a 
supplemental  bill  with  new  matter,  (which  is  part  of  the  old  cause)  apply  at  cf 
course  for  a  new  injunction  to  stay  proceedings  until  answer  or  further  order ; 
on  the  ground  that,  according  to  the  course  of  the  Court,  the  plaintifif  ooght  to 
state  hi^  case,  as  to  the  merits  of  his  equity,  on  the  filing  of  the  original  biU,  the 
Court  not  giving  him  liberty  to  split  and  retail  out  his  equity  and  to  apply  upon 

(n)  Jacob  ▼.  Hall,  12  Yes.  468. 

(o)  Blin  ▼.  Boflcawen,  2  V.  &  B.  101,  102. 

(p)  Pratt  ▼.  Archer,  I  8.  &  8.  433.  The  report  of  which  caae  appean  to  be  erroneoQe 
in  stating  that  the  oommon  injunetioii  had  been  granted,  when  the  iuX  was  that  it  waea  ipe- 
eial  injunction  granted  on  affidavit  Pickering  v.  Haoaon,  2  Sim.  488;  nide  eiiam  King 
T.  Turner,  Mad.  6l  Oeld.  255.  In  the  Exchequer  the  plaintiff  if  required,  even  after  iojane- 
tion  upon  merits,  to  specify  the  nature  of  the  amendment.  Bell  ▼.  Brockhank,  2  Y.  &  J.  181. 

(q)  8harp  t.  Ashtoo,  3  V.  dt  B.  144;  Mair  ▼.  Theiloson,  ib.  noUa, 

(r)  2  V.  db  B.  380.  (•)  Mad.  471. 

(t)  Eden  on  Injunction,  124. 
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another  head  for  another  ^injanction  aAer  the  former  one  ia  dia-  p  ^.^a  n 
solred.  (u)  This  doctrine  haa  been  followed  in  all  the  modem  ^  ^o  j 
easea,  and  it  ia  now  distinctly  settled  that  where  an  injunction  haa  been  once 
dissolved  it  cannot  be  revived  but  upon  special  motion,  (v) 

It  is  to  be  observed,  that  in  Neihorpe  v.  Law,  {x)  it  was  held,  that  where  an 
oriffinal  bill  had  been  filed,  to  which  an  answer  was  put  in,  but  no  injunction 
had  been  obtained,  the  plaintiff  might,  upon  amending  his  bill,  have  the  com- 
mon injunction  for  want  of  anawer.  In  the  subsequent  case  of  Bliss  v.  Bos^ 
eamm,  (y)  however,  Lord  Eldon  is  reported  to  have  declared,  that  he  would 
not  extend  the  principle  of  that  case,  to  permit  a  plaintiff,  who  had  applied  for 
an  injunction  upon  the  merits  confessed  in  the  answer  to  the  original  bill,  but 
bad  been  refuac^d,  to  have  an  injunction  for  want  of  an  answer  to  his  amended 
bilL  Hia  Lordship  observed,  ^^  the  proposition  is  absurd  that  the  Court  holds 
a  plaintiff  ao  atricUy  to  the  rule  that  he  shall  put  his  beat  caae  forward  at  first, 
as  not  to  permit  him  to  amend  without  loaing  the  injunction,  unless  expressly 
saved  in  that  order  of  amendment,  yet  if  in  diacnasing  the  merits  of  the  caae  the 
Court  thinka  him  not  entitled  to  an  injunction,  he  shall  obtain  it  by  amending, 
not  eommunicating  to  the  Court  why  he  did  not  make  the  case  for  it  at  firat?' 

It  appears  to  have  been  the  opinion  of  Lord  Thurlow,  in  Edwards  v.  Jen* 
hxM,  \a)  that,  although  afler  an  injunction  haa  been  dissolved,  the  plaintiff,  upon 
amenaing  hia  bill,  cannot  have  an  injunction  till  answer  and  further  order,  on  a 
motion  of  conrae ;  yet  he  might,  if  the  amend menta  were  *8ufiicient  p  j^-„ .  -. 
to  raise  an  equity,  obtain  such  an  injunction  on  special  motion,  ^  -I 

VfUhout  any  {^fidavit  in  support  of  the  amendment  or  equity  of  the  bW:  the 
Court  decidmg,  on  special  motion  on  the  amended  bill,  what  it  doea  of  courae 
on  the  original  bill.  Thia  doctrine,  however,  haa  been  over-ruled  by  Lord 
Eldon,  in  James  v.  Doumes,  (b)  in  which  case  two  questions  appear  to  have 
arisen:  firat,  whether  aAer  an  amendment  an  'injunction  can  be  issued  at  all 
taUU  default,  either  in  appearing  or  anawering;  and  aecondly,  whether  it  can 
be  so  iasued  without  apecial  motion,  and  affidavita  verifying  tlie  amendmenta. 
Upon  that  occasion  Lord  Eldon  stated  the  practice  of  the  Court  upon  these 
points:  **Upon  an  original  bill  the  plaintiff  cannot  have  an  injunction  until 
some  de&ult  by  the  defendant,  either  by  not  appearing  or  by  not  answering;  the 
time  in  either  instance  having  expired.  When  this  motion  was  first  made,  I 
had  no  recollection  of  the  case  that  I  now  find  determined  by  Lord  Thoiiow ; 
that,  if  after  an  injunction  diaaolved  upon  the  anawer  to  the  original  btU  the 
plaintiff  amenda,  by  that  amendment  infusing  into  the  record  an  equity,  suppos- 
ing the  allegationa  tme,  aufficient  aa  the  foundation  of  an  injunction,  he  may  ap- 
ply :  but  1^  cannot,  I  apprehend,  until  default  by  the  defendant ;  and  then  he 
does  not  move  for  the  injunction  upon  the  amended  bill  by  reaaon  merely  of  that 
de&ult,  bat  taking  that  aa  one  ground,  he*  moves  for  the  injunction,  verifying  the 

(v)  Tnvera  ▼.  Lord  Stafford,  2  Yes.  19,  8.  C.  Amb.  104. 

(9)  Anon.  3  Atk.  694;  Lady  Markham  v.  Dickenson,  1  Yea.  Jnn.  80;  Norria  ▼.  Ken- 
M^,  11  Yea.  665;  Jamea  v.  Bownea,  18  Yea.  522;  Bllai  v.  Boacawen,  2  Y.  dt  B.  101 ; 
Yipan  T.  Mortlock,  2  Mer.  479. 

(z)  13  Yea.  283. 

iy)  ^i  »upra.  A  singnlar  error  with  regard  to  the  determination  in  Neltborpe  ▼.  Law, 
!■  oooeed,  by  the  noUe  and  learned  author  of  the  Treatiee  on  the  Law  of  Injunctiona,  to 
hawa  crept  into  the  report  of  thia  caae;  in  which  Lord  Eldon  ia  represented  aa  aaying,  "1 
BMde  the  order  with  reluctance,  but  waa  bound  by  the  practice  ;'*  which,  however,  must 
have  been  a  miiitakp,  either  on  the  part  of  hia  Lordahip  or  of  the  reporter,  aa,  according  to 
the  date,  the  caae  waa  decided  almost  two  months  before  Lord  Erakine  quitted  the  Seals. 
Sdso  on  Injunction,  129. 

(a)  a  Bro.  C.  C.  425 ;  2  Dick.  765,  8.  C. 

(6)  18.  Yea.  528. 
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truth  of  the  amended  bill  bj  affidavit ;  and  then,  if  there  is  both  default  by  the 
defendant,  and  an  equitable  case  proved  by  the  affidavit  of  the  plaintiff,  the 
Court  giving  credit  to  the  bill  in  the  first  instance,  if  there  is  also  a  defiiult  by 
the  defendant,  in  the  latter  does  not  give  credit  to  the  bill,  as  the  second  prch 
ceeding,  unless,  besides  the  default,  the  bill  is  also  verified  by  affidavit :  hot 
until  some  default  the  plaintifi*  cannot  be  entitled  to  the  injunction :  for  instaDee, 
unless  the  time  for  answering  has  expired  without  an  answer  no  verification  of 
the  bill  will  do.  If  Lord  Thurlow  meant  to  lay  down,  that,  though  there  was 
no  default  by  the  defendant,  the  mere  verification  of  the  amended  bill  was  suffi- 
r  *'i'^fi  1  cient;  with  all  deference  I  do  not  *agree  to  that."  (c)  This  doctriw 
L  ^^  J  was  acted  upon  in  Lee  v.  RavenscrqfH^  {d)  where  an  application, 
supported  by  affidavits,  was  made  for  a  renewed  injunction  upon  an  amended 
bill  after  appearance,  but  before  the  time  for  answering  required  by  the  oev 
orders  (e)  was  expired,  and  refused  by  the  Vice  Chancellor,  who  stated  that 
previously  to  his  decision  he  had  consulted  with  the  Lord  Chancellor  upon  the 
subject,  who  concurred  with  him  in  his  opinion. 

The  consequence  of  this  decision  is,  tliat  where,  af^r  an  injunction,  has  beet 
obtained  upon  an  original  bUl  and  dissolved,  the  plaintiff  amends  his  bil,  he 
cannot  after  appearance  obtain  an  injunction  upon  the  amended  bill,  even  upon 
affidavits  filed,  until  the  expiration,  after  appearance,  of  five  weeks  in  a  town 
cause,  and  seven  weeks  in  a  country  cause,  which  is  the  time  allowed  by  the 
above-mentioned  order  for  putting  in  an  answer  to  an  amended  bill. 

What  efiect  the  amendment  of  the  bill  would  have  upon  a  ne  exeai  regn» 
does  not  appear  to  have  been  decided.  In  Chrcmt  v.  GranU  {/)  however,  Sir 
John  Leach,  upon  a  special  motion  being  made  before  him  for  leave  to  amends 
bill  without  prejudice  to  the  ne  exeo/,  refused  to  entertain  the  motion,  although 
it  was  supported  by  an  affidavit  in  which  the  amendments  were  stated,  and 
notice  had  been  served  upon  the  bail  as  well  as  upon  the  defendant  $  his  Honor 
observing,  that  he  had  an  unqualified  aversion  to  the  writ  of  ne  exeat  regna^ 
but  should  abstain  from  expressing  any  opinion  that  might  prejudice  the  ques- 
tion ;  and  that  the  plaintiff's  counsel,  if  they  were  satisfied  with  the  analogy 
which  had  been  pointed  out  to  the  practice  at  law,  might  take  an  order  to  amend 
without  the  special  reservation,  or  might  abandon  their  motion,  but  that  in  either 
case  they  must  pay  the  costs. 

Previously  to  the  publication  of  Lord  Lyndhurst's  orders  of  the  3d  April, 
1828,  the  plaintiff  had  an  unlimited  power  of  amending  his  bill,  but  both  before 
r  *ft'-)A  1  ^^^  ^^^  answer,  as  often  *as  he  found  it  convenient  to  do  so. 
L  -^  This  power  was  considered,  by  the  Comhiissioners  of  Inqniry  into 

the  Practice  of  the  Court,  as  too  extensive ;  and,  in  pursuance  of  their  recom- 
mendation, the  thirteenth  order  was  framed ;  by  which  it  was  provided  that  the 
plaintiff  should  be  at  liberty,  before  fifing  a  replication,  to  obtain  one  order  only 
for  leave  to  amend,  but  that  no  further  leave  to  amend  should  be  granted  befoie 
replication,  unless  the  Court  should  be  satisfied,  by  affidavit  to  be  made  as 
therein  mentioned,  that  the  draft  of  the  intended  amendments  had  been  settled, 
approved  and  signed  by  counsel,  and  that  such  amendments  were  not  intended 
to  be  made  for  the  purpose  of  delay  or  vexation,  but  because  the  same  were 
material  to  the  case  of  the  plaintiff,  {g) 


(e)  It  feems  that  where  an  injunction  has  been  obtained,  after  amendment  upon 

before  answer,  the  defendant  will  be  allowed  to  move  before  answer  to  dissolve  it,  upon 
daf  it  in  reply  to  that  upon  which  the  injunction  has  been  so  granted.     Vipan  t.  Mortlod:, 
2  Mer.  476. 

(d)  6  Sim.  474.  (e)  Ord.  21,  Dec.  1883;  Old.  10. 

2  Sim.   U.  (g)  2  Ross.  App.  8. 


if) 
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Under  this  order,  it  was  held  by  Lord  Lyndhurst,  in  Tarleton  v.  Dyer,  (A) 

that  the  plaintiff  was  entitled  to  one  order  to  amend  only,  whether  obtained 

before  or  after  answer ;  and  that  a  second  order  obtained,  as  of  course  before 

answer,  was  irregular.    It  appears  that  afterwards,  in  Langdon  v.  Langcion^  (t) 

his  Lordship  seemed  inclined  to  recede  from  his  judgment  in  the  above  case, 

though  the  question  was  never  finally  disposed  of,  and  subsequent  decisions 

were  made,  as  well  by  Lord  Lyndhurst  as  by  his  successor  and  Uie  Vice  Chan- 

eellor,  {k)  from  which  it  may  clearly  be  inferred  that  it  was  the  opinion  of  those 

learned  judges  that  the  thirteenth  order  did  not  apply  to  amendments  made 

before  any  answer  was  put  in ;  and  the  decision  of  Jjord  Lyndhurst  upon  the 

first  pointi  in  Tarleton  v.  Dyer,  was  considered  to  be  virtually  over- ruled.    The 

qoestion  has,  however,  been  completely  set  at  rest  by  the  revised  edition  of  the 

orders  promulgated  23d  November,  1831,  U)  in  which  the  operation  of  the  order 

has  been  restricted  to  amendments  requirea  *^a^er  the  answer  hud  beenjiied*** 

The  order,  as  thus  amended,  is  in  the  following  words : — ^•That  p    ^^^07    -1 

t^er  an  answer  has  heenJUeiU  (m)  the  plaintifi*  shall  *be  at  liberty,  1-  ^ 

before  filing  a  replication,  to  obtain,  upon  motion  or  petition  without  notice,  one 

order  for  leave  to  amend  the  bill ;  but  no  further  leave  to  amend  shall  be  granted 

after  an  answer,  and  before  replication,  unless  the  Court  shall  be  satisfied  by 

affidavit  that  the  draft  of  the  intended  amendments  hati  been  settled,  approved, 

and  .signed  by  counsel,  and  that  such  amendments  are  not  intended  to  be  made 

fiv  the  purpose  of  delay  or  vexation,  but  because  tlie  same  are  considered  to  be 

material  to  the  case  of  the  plaiutiflf;  such  affidavit  to  be  made  by  the  plaintiff, 

or  one  of  the  plaintiffs,  where  there  is  more  than  one,  and  [n)  his«  her,  or  their 

solicitor,  or  by  such  solicitor  alone,  in  case  the  plaintiff  or  plaintiffs,  from  being 

abroad  or  otherwise,  shall  be  unable  to  join  therein ;  but  no  onler  to  amend 

shall  be  made  afWr  al^swerand  before  replication,  either  without  notice,  or  upon 

affidavit  in   manner  hereinbefore- mentioned,  unless  such  order  be  obtained 

within  six  weeks  after  the  answer,  if  there  be  only  one  defendant,  or  after  the 

last  of  the  answers  if  there  be  two  or  «more  defendants,  is  to  be  deemed  suffi- 

cieot.    But  this  order  shall  not  extend  to  amendments,  which  are  niade  only 

for  the  purpose  of  rectifying  some  clerical  error,  or  error  in  names,  dates  or 

sums;  in  which  eases  the  order  to  amend  may  be  obtained  iq)OJi  motion  or 

petttion^  without  notice,** 

As  the  thirteenth  order  now  stands,  it  is  clear  that  a  plaintiff,  until  answer, 
has  the  same  right  that  he  had  before,  to  amend  his  bill  as  often  as  he  pleases  $ 
but,  after  answer,  his  right  of  amendment  is  restricted  to  once  only,  unless  upon 
the  terms  specified  in  the  order ;  except  in  cases  where  the  amendments  are  to 
be  made  merely  for  the  purpose  of  rectifying  clerical  errors,  or  errors  in  names, 
dales  or  sums,  in  which  cases  orders  to  amend  may  still  be  obtained  in  the  usud 
way. 

With  reference  to  this  subject,  it  may  be  noticed,  that  as  an  insufficient 
answer  is  not  considered  as  an  answer,  an  order  to  amend,  obtained  after  excep- 
Cioas  for  insufficiency  allowed  or  ^submitted  to,  will  not  be  con-  p  ^m^  -1 
sidered  as  the  one  order  to  amend,  which,  by  the  terms  of  the  tliir-  ^  -^ 

(A)  1  R.  d&  M.  1. 

(/)  Cited  argomeot  in  Bird  ▼.  Hustler,  I  R.  dr  M.  836. 

(k)  Vide  note  to  Uiid  v.  Huitler,  1  R.  ^  M.  329. 

It)  1  R.  A  M.  769. 

(m)  The  woidt  io  ilalici  heve  been  introduced  in  the  sniended  order,  and  wen  not  in  the 


(n)  As  this  order  was  originally  promalgsted,  the  word  or  oecorad  in  this  place  instead  of 
1^  aa  nt  pvcaent ;  but  it  had  lieen  eonstraed  to  mean  and,  and  the  affidavit  was  icqaired  te 
be  flMde  both  by  the  plaintiff  and  his  solicitor.     Biuwoe  ▼.  Dann,  3  feKm.  33. 

Vol.  UL— Y 


318  or  TBS  Bux. 

leenth  order,  the  plaintiff  is  entitled  to  have  after  answer,  (o)  And,  for  ike 
same  reason,  it  has  been  held,  that  the  amendment  of  a  bill,  by  adding  panies 
after  a  demurrer  allowed,  will  not  preclude  a  plaintiff  from  amending,  as  of 
courFe,  after  the  answer  has  come  in.  {p) 

It  may  be  noticed,  wiih  reference  to  the  thirteenth  order,  that  it  has  been 
held  not  to  extend  to  amendments  required  in  consequence  of  the  answer  of  a 
defendant,  who  has  been  added  by  amendment  after  the  original  defendants  have 
answered ;  and  that  (since  the  3  &  4  Will.  4,  c  34)  a  motion  was  made  befon 
the  Vice  Chancellor  that  a  plaintiff  might  he  at  liberty  to  amend  a  bill,  which 
had  already  been  amended  after  answer,  by  the  introduction  of  a  new  defend- 
ant, by  the  sta'^ement  of  matter,  which  the  answer  of  the  new  defendant  ren- 
dered necessary ;  and  that  the  Vice  Chancellor  said  that  the  amended  bill  roust  be 
considered  as  an  original  one,  with  respect  to  the  new  defendant,  and  thai  ihe 
case  was  within  the  spirit  of  the  thirteenth  order :  and  the  motion  was  acroid* 
ingly  granted,  upon  the  plaintiff  undertaking  not  to  serve  the  original  defendant 
with  a  subpoena  to  answer  the  amendments,  (q) 

It  has  been  held  also,  that  the  word  ^^  answer,"  in  the  thirteenth  order,  lefleif 
to  an  answer  to  an  amended  bill,  as  well  as  to  an  answer  to  an  original  bill; 
and  that  therefore,  where  a  bill  has  been  amended  in  such  a  manner  as  to  call  bt 
an  answer  (even  though  it  has  been  upon  special  leave,  after  replication  filed 
and  withdrawn,)  the  plaintiff  may,  at  any  time  before  the  answer  to  the 
amended  bill  has  come  in,  have  a  further  order  to  amend,  (r) 

By  the  terms  of  the  thirteenth  order,  the  time  within  which  an  order  to 
amend  must  be  obtained  is  limited  to  six  weeks  after  the  answer  of  the  defend- 
ant, if  there  be  only  one,  or  if  more  than  one,  of  the  last  of  the  defendaati 
shall  be  deemed  sufficient,  (unless  in  cases  of  orders  for  amendments  to  rectify 
r  *6a9  1  'clerical  errors,  &c.,  which  it  seems  may  stiM  be  obtained  at  any 
I-  -^  time,  upon  motion  or  petition  of  course.)     Under  this  portion  of 

the  order,  therefore,  it  has  been  held,  that  the  defendant  has  six  weeks,  beyond 
the  two  months  mentioned  in  the  fourth  order,  («)  as  the  period  before  the  expi- 
ration of  which  the  plaintiff  must  deHver  exceptions  to  the  answer,  widiia 
which  he  may  procure  an  oider  to  amend.  And  it  seems  that  a  plaintiff  may 
apply  to  amend  his  bill  at  any  time  before  the  six  weeks,  after  the  answer  sf 
the  last  defendant  shall  be  deemed  sufficient,  shall  have  expired.  (/) 

It  is  to  be  observed  that  the  six  weeks,  mentioned  in  the  thirteenth  order, 
run  from  the  time  when  the  answer  of  the  last  of  the  defendants  might  be 
deemed  sufficient ;  but  it  has  been  held  that  a  defendant,  who  is  alleged  to  be 
ontof  the  jurisdiction,  is  not  a  defendant  within  the  meaning  of  the  order; 
and  upon  this  ground  an  order  for  leave  to  amend,  obtained  after  more  than  six 
weeks  had  elapsed  from  the  time  when  the  answers  of  all  the  other  defendants, 
though  before  any  answer  had  been  put  in  by  the  defendant  alleged  to  be  abroaiL 
was  discharged  for  irregularity,  (u) 

In  computing  tlie  time,  which  is  allowed  by  the  thirteenth  order  for  amend- 
ing a  bill,  &C.,  or  for  filing,  delivering  or  referring  exceptions,  the  time  which 
occurs  between  the  last  seal  after  Trinity  term  and  the  first  seal  before  Michael- 
mas  term,  and  the  first  seal  before  Hilary  term  is  not  to  be  reckoned.  (:r)  The 
consequence  of  this  rule  is,  that  if  the  answer  to  a  bill  be  filed  on  the  30th  of 

[o)  Bird  ▼.  Hustler,  1  R.  &  M.  325.  (p)  Pe8betler  v.  Hammett,  3  Sim.  389. 

r^)  Evans  v.  Hughes,  5  Sim.  666.  (r)  Wharton  ▼.  Swann,  2  M.  &  K.  363^ 

[«)  2  Buss.  App.  6.  (/)  Bwinfen  y.  Svriafen,  3  Sim.  384. 


!tt)  King  of  Spain  v.  Hullett,  1  Russ.  &  M.  7.  n. 


[x)  13  Old.  of  1628,  ameoUeil  23  Nov.  1831.  It  is  to  be  obearwd,  that  the  general  r«le 
with  respect  to  all  these  orders,  as  to  time,  is  that  one  day  is  to  be  included,  and  the  dfccr 
excluded.     Per  Sir  C.  Pepys,  M.  R*;  Angell  v.  Wescombe,  I;  Mjlne  v.  Craig,  50»— > 


or   AMENDING  BILLS.  319 

November,  the  plnintiff  will  have  till  the  25th  of  January  ensuing  to  except  to 
the  answer ;  and  if  no  exceptions  are  filed,  he  would,  supposing  no  vacation  to 
intervene,  have  six  weeks  more  to  amend  *his  bill  under  the  thir-  p  ^^^^  -. 
leenth  order.     It  generally  happens,  however,  that  between  the  ^  J 

hM  seal  atler  Michaelmas  term  and  the  first  seal  of  Hilary  term,  there  is  a  vaca- 
tion of  almost  three  weeks,  which  three  weeks,  according  to  the  provisions  of 
the  nineteenth  order,  must  be  added  to  the  six  weeks  occurrinit  after  the  28th 
of  January,  thereby  extending  the  whole  time  allowed  to  the  plaintiff  for  pro- 
enrii^  an  order  to  amend,  after  the  expiration  of  the  two  months,  to  nine  weeks. 
Some  inconvenience  was  occasioned  by  the  openition  of  this  order,  in  conse- 
quence of  the  sixteenth  order,  (y)  by  which  power  is  given  to  the  defendant, 
afler  the  expiration  of  two  months  from  time  when  his  answer  is  to  be  deemed 
sufficient,  to  move,  upon  notice,  that  the  bill  shall  be  dismissed  for  want  of 
prosecution,  without  any  allowance  being  made  for  an  intervening  vacation  ;  so 
that  in  the  case  above  put  (although  by  the  effect  of  the  thirteenth  order  the 
plaintiff  would  have  nine  weeks  after  the  answer  was  sufficient^  within  which 
he  might  move  to  amend,)  the  defendant  might,  at  the  expiration  of  eight  weeks 
from  the  same  period,  move  to  dismiss  his  bill.  This  actually  occurred  in 
Swmftn  V.  Swinfen^  [z)  in  which  ihe  Vice  Chancellor  made  the  order  to  dis- 
miss the  plaintiff's  bill,  although  his  time  for  amending  had  not  expired,  and  he 
had  actually  within  that  lime  obtained  an  order  to  amend  $  but  the  inconveni- 
ence has  since  been  obviated  by  the  twenty-sixth  order  of  the  21st  December, 
1833,  by  which  it  is  ordered  that  a  defendant  shall  not  be  at  liberty  to  serve  a 
notice  of  motion  to  dismiss  for  want  of  prosecution,  until  af\er  the  time  limited 
by  the  rules  of  the  Court  within  which  a  plaintiff  may  obtain  an  order  to  amend 
as  to  such  defendant  shall  have  expired,  anything  in  any  former  order  contained 
to  the  contrary  notwithstanding. 

It  was  stated  by  Sir  L.  Shad  well,  V.  C,  in  Gully  v.  Vanbodicoate^  (a)  that 
the  last-mentioned  order  was  made  merely  to  prevent  a  motion  to  dismiss  oeing 
made,  when  the  time  for  amending  had  not  expired,  as  against  the  defendants 
moving  to  dismiss^  and  he  therefore  allowed  a  defendant,  upon  motion,  to 
'dismiss  the  plaintiff's  bill  as  to  himself,  after  the  expiration  of  two  r-  ^^,  -. 
months  from  the  time  when  his  answer  was  to  be  deemed  sufficient,  ^  -^ 

although  from  the  answer  of  the  other  defendants  not  being  filed,  the  time  for 
amencfing  the  bill  had  not  expired. 

It  is  to  be  observed,  that  if  a  plaintiff,  having  obtained  an  order  to  amend 
does  not  get  the  order  drawn  up  and  served  before  the  defendant  moves  to  dis- 
misa,  the  order  to  amend  will  be  considered  a  nullity,  and  cannot  prevent  the 
dismissal  of  tlie  bill,  (b) 

The  order  to  amena  will,  however,  be  in  time,  if  it  be  drawn  up  and  served 
before  the  motion  to  dismiss  is  actually  made,  although  it  be  after  notice  of  the 
motion  has  been  served,  (c)  If  a  plaintiff,  having  obtained  an  order  to  amend, 
does  not  amend  within  the  time  limited  for  that  purpose  by  the  order,  such  or- 
der becomes  void,  and  the  cause,  as  far  aa  relates  to  any  motion  to  dismiss  the 
bill  for  want  of  prosecution,  stands  in  the  same  situation  as  if  such  order  had 
not  been  made.(flf)  And  it  has  been  held,  that  where  a  plaintiff,  having  obtained 
an  order  to  amend,  amends  his  bill,  but  omits  to  serve  the  defendant  with  a  sub- 


Wbere  there  is  nc>  wsl  before  the  term,  the  time  expiree  on  the  firrt  day  of  term ;  and  if  it 
expires  oa  a  s^undaj,  the  time  is  extended  throughout  the  Monday  following,  ih.  V.deetiam, 
MUbarn  v.  Lvtier,  5  Uim.  565;  Maunera  v.  Bryan,  ibid.  H7,  1  M.  ^t  K.  453,  8.  C. 

(jy)  8  April,  1898,  amended  SSd  Nov.  1881. 

fz)  8  Sim.  884.  (o)  5  Sim.  668. 

(6)  Anon.  7  Yes.  S32 ;  Morris  ▼.  Oeren,  1  V.  &  B.  633. 

(e)  PMcock  ▼.  Sievier,  5  Sim.  658.  (</)  Onl.  14,  3  Ap.  1896. 
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wBtOk  to  zxAwer  the  amended  bilU  such  a  proceeding  will  not  preclude  ibe  de- 
mndant  from  moving  to  dismiss  under  the  sixteenth  order.  {e\ 

It  should  also  be  observed,  that  an  order  to  amend,  obtamed  in  vidalioii  of 
the  thirteenth  order,  is  considered  as  a  mere  i^uUity ;  and  \that,  although  it  re- 
nains  undischarged,  it  will  be  no  answer  to  a  motion  to  dismiss  for  wan#of 
prosecution  under  the  sixteenth  order.  (/)  It  has  been  held,  however,  that  the 
acceptance  of  costs  under  such  an  order  will  waive  the  irregularity,  whether 
such  acceptance  be  by  the  defendant's  solicitor  or  by  his  clerk  in  Court,  (g)  Aid 
in  the  King  of  Spain  v.  HuUett^  {h)  where  the  Court  had  set  aside  an  order  to 
amend,  on  the  ground  of  irregularity,  the  order  by  which  the  order  to  amend 
r  *542  1  ^^  ^^^  ^^^^  ^^  dischaiged,  on  the  motion  of  the  plaiatifi^  on  the 
Aground  that  the  defendant  had  accepted  the  costs  of  the  order  t» 
amend,  but  which  ground  had  not  been  insisted  upon  at  the  hearing  of  the  mo- 
tion. It  is  to  be  observed  that,  in  that  case,  the  order  to  discharge  the  molioi 
to  amend  had  not  been  drawn  up  and  served  before  the  application  of  the  pbior 
tiff  to  discharge  it  was  made,  and  that  the  plaintiff  was  ordered  to  pay  the  de- 
fendant's costs  of  the  application,  (t)  It  seems  also,  that  where  an  order  to 
amend  has  been  irregularly  obtained,  if  the  defendant,  after  the  bill  has  been 
amended,  applies  to  have  his  office-copy  altered  pursuant  to  the  ameadmenl^ 
such  application  will  be  a  waiver  of  the  irregularity,  {k) 


Formerly  all  orders  to  amend  were  granted  upon  application  either  to  die 
Lord  Chancellor  or  Vice  Chancellor  upon  motion,  or  to  the  Master  of  the  RqDb 
upon  petition ;  but  now  by  3  &  4  Will.  4,  c.  94,  s.  13,  the  masters  in  ordinary 
of  the  Court  are  to  hear  and  determine  all  applications  for  time  to  plead,  answer 
or  demur,  and/en*  leave  to  amend  bUls^  vnkd  for  enlaiging  publication,  and  all 
such  other  matters  relating  to  the  conduct  of  the  suits  in  the  Court  as  the  Lord 
Chancellor,  with  the  advice  and  assistance  of  the  Master  of  the  Rolls  and  Vice 
Chancellor,  or  one  of  them,  shall,  by  any  general  order  or  orders,  direct,  in 
such  manner  and  under  such  rules  and  regulations  as  by  any  general  order  or 
orders  to  be  also  issued  by  the  Lord  Chancellor,  with  the  advice  and  asaialanee 
aforesaid,  shall  be  directed,  with  a  power  however  of  appeal  from  the  oider 
made  on  such  application  to  the  Lord  Chancellor,  Master  of  the  Rolls  or  Vice 
Chancellor,  whose  order  made  upon  such  appeal  is  to  be  final  and  conclusive : 
and  by  the  fourteenth  section  of  the  above  Act,  it  is  enacted  that  no  such  appli- 
cation as  above  mentioned  shall  in  future  be  heard  by  any  of  the  judges  of  the 
Court  of  Chancery,  except  on  appeal  as  thereinbefore  provided.  Soon  afW  the 
passing  of  the  above  Act,  a  doubt  was  suggested  to  the  Court  as  to  whether  it 
extended  to  all  cases  where  leave  was  required  to  amend,  or  only  to  thoae  ia 
which  a  special  application  was  required  by  the  orders  and  practice  of  the  Comt; 
r  *548  1  ^°^  ^^  *Cullingworth  v.  Grtmdy^  (m)  the  Lord  Chancellor,  (Laid 
^  -^  Brougham)  after  conferring  witn  the  other  judges  of  the  Court 

(Sir  John  Leach,  M.  K.,  and  Sir  L.  Shadwell,  V.  C.)  expressed  an  opinioi 
that  the  above  clause  was  confined  to  special  applications,  and  did  not  take 
away  the  jurisdiction  of  the  judges  of  the  Court  to  make  orders  upon  molioBS 
of  course. 


(e)I 
1  Raw. 

( 
( 


e)  Brameton  v.  Gaiter,  S  Stm.  468;  tdde  etiam,  Cooke  ▼.  Davis^  1  Fsn.  &i  R.  M9; 

taw.  163,  n.  8.  C. 

(/)  De  Geneve  v.  Hanoam,  1  R.  &  M.  494. 
(i)  Tarleton  v.  Dyer,  1  R.  &  M.  1.  (A)  1  R.  A  M.  7,  a. 

^)  Ibhl. 

Ar)  Kendall  ▼.  Beckett,  1  Rum.  162 ;  vide  eUam,  BimaloQ  v.  Carter, 
(m)  2  M.  &  K.  360. 
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Id  conseqaence  of  this  determination,  all  appttcations  for  leave  to  amend,' 
which  are  of  conrae,  and  require  no  notice,  must  be  made  either  to  the  Lord 
Cbaocellor,  the  Vice  Chancellor,  or  to  the  Master  of  the  Rolls ;  (n)  but  all 
special  applications  for  the  same  purpose  must  be  made,  in  the  first  instance, 
to  the  Master  in  rotation,  to  be  ascertained  in  the  manner  pointed  out  bj  the 
seTcnteenth  order  of  the  21  December,  1833.  (a) 

The  Act,  however,  does  not  authorize  the  Masters  to  hear  and  determine 
applications  for  leave  to  amend,  coupled  with  any  additional  matter:  therefore, 
application  for  leave  to  amend,  without  prgudice  to  an  injunction^  Ac  must 
be  made  to  the  Court.  (/>) 

By  the  20th  of  the  last-mentioned  orders,  it  is  directed  that  all  such  appli* 
liatioiis  as  are  therein  mentioned,  and  all  other  special  appHcations  under  the 
Boid  Act^  shall  be  made  by  taking  out  a  warrant,  at  the  foot  whereof  a  notice 
shall  be  vrritten,  specifying  the  object  of  the  application ;  and  the  same  shall  be 
served  two  clear  days  before  the  return  thereof. 

The  23d  order  regulates  the  manner  in  which  the  costs  of  applications  to  the 
Master  for  special  orders  shall  be  provided  for,  and  directs  that  *Mhe  Masters 
shall,  on  all  applications  to  them,  by  warrant  under  the  Act  or  under  the  above- 
ittentioned  orders,  be  at  liberty  to  direct,  and  shall,  accordingly,  *in  p  *kaa  1 
the  orders  made  thereon,  order  and  direct  whether  the  costs  of  the  ^  -' 

application  shall  be  costs  in  the  cause,  or  whether  such  costs,  or  any  part 
thereof,  shall  be  paid  by  any  of  the  parties  personally ;  and  in  the  latter  case  the 
said  Masters  respectively  shall  in  all  such  orders  either  fix  the  sum  to  be  paid 
fi>r  such  costs,  or  tax  the  same  at  their  discretion ;  and  the  party  to  whom  such 
eoets  are  directed  to  be  paid  shall  be  entitled  to  sue  out  a  subpcsna  for  the 


The  form  and  mode  of  entering  special  orders,  to  be  made  by  the  Masters 
under  the  above  Act  and  orders,  are  pointed  out  in  the  twenty-fourth  order;  (r) 
and  it  is  provided  that  such  orders,  when  entered  in  the  manner  therein  pre- 
scribed, shall  be  binding,  unless  rescinded  or « varied  on  appeal,  and  shall  be 
enforced  in  like  manner  as  if  made  by  the  Court. 


The  amendments  hitherto  noticed  are  such,  only,  as  can  be  made  before  the 
cause  is  at  issue.  A  plaintiff's  opportunities  of  amending  his  case  are  not, 
however,  confined  to  this  period,  but  he  may,  after  replication  has  been  filed 
and  the  cause  is  at  issue,  have  leave  to  amend  his  bill,  ath]  this  even  ader  wit- 
nesses have  been  examined  in  the  cause,  and  publication  passed. 

If  the  plaintiflT  has  occasion  to  amend  his  bill  after  replication,  merely  by 
adding  parties,  he  may  obtain  leave  to  do  so,  as  a  matter  of  course ;  and  upon 
this  principle  liberty  was  given  to  a  plaintiff  to  amend  after  replication,  by 
ehaiging  that  one  of  the  defendants,  already  before  the  Court,  was  the  adminis- 
trator of  an  individual  whose  personal  representative  would  have  been  a  neces- 
_  -  „--,.,-      ^,       -     — _-  —  -  ■  ■     .  , 

(n)  Ahhoagh  the  3  &  4  Will.  4,  e.  94,  s.  24,  gives  to  the  Matter  of  the  Rolls  the  eame 
power  of  heering  motions,  pleas  and  demurrers  as  that  possessed  by  the  Lord  Chancellor,  it 
does  not  take  awaj  from  him  the  power  of  making  orders  upon  petition,  in  matters  which  in 
tlie  other  branch  of  the  Court  are  usoallj  made  upon  motion,  conaeqnently  orders  of  this 
natare  still  continae  to  be  made  at  the  Rolls  upon  petition,  subject  however  to  the  regulations 
prescribed  by  the  new  orders  of  the  28  December,  1838.    Ord.  29,  Vid.  1,  M.  dt  K.  App.  iviL 

(o)  1  R.  dt  M.  App.  viii.  ik.,  by  the  25lh  order,  special  applications  during  the  long  Taca- 
fisn  are  to  be  made  to  the  Vacation  Master.     Anie^  532. 

(p)  By  the  20th  order  application  to  withdraw  repUcatton  and  amend  may  be  made  to  a 
Master.     Vide  pott,  646. 

(r)  1  R.  dt  M.  App.  xii. 
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sary  party  to  the  suit,  on  the  ground  that  such  an  amendment  amoanted  to  no 
more  than  the  addition  of  a  party.  («)  Orders  of  this  nature  may  be  obtaioed 
without  withdniwing  the  replication ;  (/)  and  it  seems  that  the  Court  will,  even 
after  publication  has  been  passed  and  the  cause  set  down,  suffer  the  bill  to  be 
amended  by  adding  parties :  (u)  but  it  is  to  be  observed,  that  if  the  parties  be 
r  *ftift  1  ^^^^  ^^^^^  publicaiion  has  passed,  the  cause  as  to  such  ^parties 
^  -^  must  be  heard  upon  bill  and  answer  only,  {u)    A  bill,  however 

cannot  be  amended  after  publication  in  any  other  respect  tlian  by  making 
parties,  and  no  new  change  can  be  introduced,  or  material  fact  put  in  issue, 
which  was  not  so  before ;  but  a  supplemental  bill  should  be  preferred,  (x)  And 
where  a  plaintiff,  by  a  false  suggestion  that  the  cause  was  at  isstse  oniy^  had 
obtained  an  order  for  liberty  to  amend  his  bill,  by  the  addition  of  a  piayer 
which  had  been  accidentally  omitted,  the  order  was  discharged  upon  a  motion 
made  by  the  defendant  at  the  opening  of  the  cause  when  it  came  on  for  hear- 
ing, {y)  It  is  said,  in  an  anonymous  case,  in  Atkyns,  {z)  that,  after  pablica- 
tion  has  been  passed,  there  is  no  instance  of  a  plaintiff  obtaining  an  order  to 
amend  without  withdrawing  his  replication.  The  observation,  however,  appears 
to  be  a  mere  dictum^  and  it  certainly  cannot  apply  to  cases  where  the  amend- 
ment is  merely  by  adding  parties,  in  which  case  to  require  die  replicatioa  to  be 
withdrawn  previously  to  the  amendment  would  be  absurd,  as  the  only  purpose 
answered  by  withdrawing  it  must  be  that  of  enabling  the  plaintiff  to  reply,  dt 
fiovo,  to  tlie  answers  of  tne  new  defendants,  which  would  be  useless,  the  nik 
being,  as  above  stated,  that,  in  such  cases,  the  cause  as  to  tliose  defendanli 
must  be  heard  upon  bill  and  answer  only. 

Where  it  is  intended  to  amend  a  bill  after  replication  filed,  by  the  addition  of 
new  (acts  or  charges,  the  proper  course  is  to  apply  for  leave  to  withdraw  the 
replication  and  amend ;  an  order  of  this  description  might,  according  to  the  old 
practice  of  the  Court,  have  been  obtained  at  any  time  before  publication  ;  some- 
times it  was  granted  as  a  matter  of  course,  without  notice  of  modon,  and  some- 
times notice  was  given,  as  in  the  case  before  referred  to  of  a  motion  to  withdraw 
r  *540  1  ^  i^phcation  and  ainend  a  bill,  aAer  a  plea  had  been  allowed.  {a\ 
^  ^  *And  so  also  where  such  a  motion  was  made  after  replicatioa  filed 

in  consequence  of  an  undertaking  to  speed  cause.  (6) 

All  difference  in  the  practice  in  this  respect  has  however  been  removed  by 
the  fifteenth  of  Lord  Lyndhurst*s  orders,  by  which  it  has  been  ordered  that  after 
replication  has  been  filed,  the  plaintiff  shall  not  be  permitted  to  withdraw  it  and 
to  amend  the  bill,  without  a  special  order  of  the  Court  for  that  purpose  made 
upon  a  motion  of  which  notice  has  been  given,  the  Court  being  satisfied  by 
affi/lavU  that  the  matter  of  the  proposed  ammdment  is  materud^  and  com 
not  with  reasonable  diligence  he  sooner  introduced  into  the  biiL     In  conse- 

(ff)  Brattle  v.  Waterman,  4  Sim.  125 ;  Andree  ▼. ,  2  Dick.  768. 

(/)  Ibid.  (u)  Hind.  25. 

(x)  Goodwin  v.  Goodwin,  3  Atk.  371 ;  Milligan  ▼.  Mitchell,  1  Mylne  &  Craig.  433. 

(y)  Harding  ▼.  Cox,  3  Atk.  583.  (s)  1  AUk.  51. 

(a)  CarletoD  v.  L*Ectrange,  ubi  tupra^  p.  526.  According  to  the  practioe  of  the  Coait 
of  Exchequer,  which  is  nearly  the  aame  as  that  which  fonnerly  existed  in  Chancery,  a  plaia- 
tiff  may,  after  replication,  amend  his  bill,  and  it  is  a  motion  of  course  to  withdraw  his  ra|di> 
cation  and  amend  upon  payment  of  the  usual  costs,  which  are  23«.  ibr  withdrawing  the  repli- 
cation, and  20f .  for  amending  the  bill ;  but,  if  ader  a  defendant  has  procured  an  order  te 
dismiss  niait  the  plaintifl^  in  order  to  retain  it,  files  a  replication,  he  cannot,  after  being  thvs 
dilatory,  have  an  order  to  withdraw  replication  and  amend  as  of  course,  but  be  moat  gift 
notice  of  his  motion  and  satisfy  the  Court  liy  affidavit,  notN  only  that  the  amendaieiils  am 
materisi,  but  that  they  could,  by  due  diligence,  have  been  inserted  before^  Tomer  v.  Ghalwi% 
1  Fowl.  Ex.  Pr.  112;  3  Anst.  807. 

(6)  Myers  v. ^  4  Mad.  268;  Pitt  v.  Watts,  16  Yes.  126. 
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qnenee,  therefore*  of  this  order,  by  which  motions  to  withdraw  the  replication 
and  amend  are  constituted  special  applications,  and  of  the  twentieth  of  the 
orders  of  the  31  December,  1833,  before  referred  to,  such  applications,  as  well 
as  those  for  leave  to  amend  bill,  must  be  heard  and  determined  by  the  Master 
in  rotation.  It  has,  however,  been  decided  by  the  present  Vice  Chancellor, 
that  this  order  does  not  apply  to  amendments  by  adding  parties  after  repli- 
eation.  {cS 

Accorcling  to  the  old  practice  of  the  Court  no  time  was  specified  in  the  order 
for  liberty  to  amend*  within  which  the  amendment  must  be  made,  but  by  Lord 
Lyndhurst's  oniers,  {d)  it  is  provided  that  every  order  for  leave  to  amend  shall 
contain  an  undertaking  by  thephdntiff  to  amend  his  biil  within  three  weeks 
/ram  the  date  of  the  order^  and  in  default  thereof  such  order  shall  become  void, 
and  the  cause  shall,  as  far  as  relates  to  any  motion  to  dismiss  the  bill  for  want 
of  proflecution,  stand  in  the  same  situation  as  if  such  order  had  not  been  made. 

By  the  nineteenth  amended  order«  (e)  the  time  which  occurs  between  the  last 
aeal  after  Trinity  term  and  the  first  seal  before  Michaelmas  term,  and  between 
the  last  seal  after  *Michaelmas  term,  and  the  first  seal  before  Hilary  p  ^^^  -. 
term,  is  not  to  be  reckoned  in  computing  the  time  which  is  allowed  ^  -* 

for  amending  a  bill. 

It  is  to  bo  obnerved  that  the  effect  of  the  fourteenth  order  is  to  place  a  defend- 
ant in  an  injunction  suit  in  a  somewhat  worse  situation  than  he  was  in  under 
the  old  practice,  for  accordin;^  to  that,  where  a  plaintiff  upon  exceptions  allowed 
or  submitted  to,  had  obtained  an  order  for  leave  to  amend  his  bill,  and  for  the 
defendant  to  answer  the  amendment  and  exceptions,  at  the  same  time,  the 
defendant  had  a  right  immediately  to  move  that  he  might  make  his  amend- 
ments within  ten  days,  or  that  the  order  might  be  discharged ;  (/)  but  now  the 
defendant  must  wait  till  the  three  weeks  are  expired  before  he  can  answer  the 
exceptions. 


When  an  order  to  amend  has  been  obtained,  the  first  thing  to  he  done  is  lo 
serve  it  upon  the  defendant  (or  defendants,  if  more  than  one.)  in  the  usual 
way  ;  (g)  and  it  is  to  be  observed  that  where  it  is  to  be  done  upon  payment  of 
costs,  those  costs  must  be  paid,  or  tendered,  before  any  further  proceedings  are 
bad,  otherwise  such  further  proceedings  will  be  nugatory,  (/i) 

The  amendments  having  been  duly  prepared,  and  the  draft  signed  by  coun- 
sel, (i)  the  record  must  be  amended  by  interlining,  provided  the  same  can  be 
done  so  as  to  make  the  record  fair  and  l^ible,  or  if  the  amendment  be  by  omit- 


(e)  Brattle  v.  Waterman,  4  Sim.  125.  {d)  Ord.  3  December^  1838,  14. 

(e)  Ord.  23  Novemlier,  IBS  I. 

(/)  Wbttehoaae  v.  Hickman,  1  8.  &  8.  105;  Benedict  v.  Thackeray,  5  Price,  592. 

(i)  WoodbooM  ▼.  Meredith,  1  Jac.  &  W.  204,  8. 

(2)  Hlnde,  22. 

(r)  Anle^  p.  410.  In  addiiion  to  the  caaea  before  cited  may  be  mentioned  that  of  Bareh 
▼.  Rich,  I  Raa«.  M.  1 57,  in  which  a  aolicitor,  after  a  bill  had  been  prepared  and  signed  bv 
oioneel,  took  upon  himaelf  to  alter  the  drafl  by  the  introdaction  of  new  matter,  upon  which 
tba  bill  was  demurred  to,  whereupon  the  plaintiff's  aolicitor  obtained  the  usual  order  to 
smciMl,  and  difl  so  by  atriking  out  the  matter  which  he  had  himself  introduceil,  and  leaving 
the  bill  in  the  state  in  which  it  was  when  it  received  the  counsers  signature,  bat  wiiboQt 
■gain  laying  the  draft  before  counsel  upon  a  motion  to  take  the  amended  bill  off  the  file  on 
the  ground  that  it  had  never  received  the  signature  of  coanael*  the  Vice  ChanoeUor  refused 
the  motion,  but  Lord  Lyndharat,  upon  appeal,  made  the  order. 
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r  *64fl  1  ^^^^  original  matter,  it  is  done  by  striking  the  same  thnra^  wkh  a 
^  -J  pen.  (A:)     *With  respect  to  the  quantity  of  matter  which  may  be 

introduced  into  a  record  without  requiring  a  new  engrossment,  that  appears  to 
be  limited  in  practice  to  two  Chancery  folios,  or  180  words  in  each  place  ;(Q 
if  the  amendment  exceeds  that  quantity  of  words  in  any  one  place,  or  the  bill 
has  been  so  ofien  amended  that  the  amendment  inserted,  though  under  two 
folios,  cannot  be  interlined  upon  the  record,  or  are  so  considerable  as  to  Uol 
and  deface  it,  a  new  engrossment  must  be  made  and  annexed  to  the  original 
record,  (m)  At  the  time  of  leaving  the  new  engrossmenl,  the  clerk  in  Court 
should  be  informed  that  it  is  an  amended  bill,  and  the  order  to  amend  shooid 
be  left  at  the  same  time,  without  which  the  amended  bill  cannot  be  filed,  and 
if  filed  as  an  original  bill  much  difficulty  would  be  experienced  in  rectifying  the 
mistake,  (n) 

The  amended  bill  being  thus  on  the  file,  the  plaintifiTs  clerk  in  Coort  (the 
order  to  amend  having  been  previously  served)  should,  in  cases  where  tlie  order 
has  been  made  upon  the  plaintifTs  undertaking  to  amend  the  office  copy  of  the 
defendant,  call  upon  the  defendant  to  produce  his  office  copy  in  order  that  it 
may  be  amended,  and  the  defendant  being  thus  apprised  that  the  order  to 
amend  has  been  acted  on,  must  leave  his  copy  with  the  plaintiff's  cleik  in 
Court  for  the  purpose,  (o) 

It  seems  formerly  to  have  been  considered  to  be  the  duty  of  the  defendant, 
on  being  served  with  the  order,  to  bring  his  copy  to  the  plaintiff's  clerk  in 
Court,  to  be  altered,  and  that  the  plaintiff  was  not  bound  to  procure  the  defend- 
ant's office  copy  of  the  bill  for  the  purpose  of  amending  it,  if  the  defendant's 
clerk  in  Court  did  not  think  fit  to  bring  it  to  the  plaintifTs  clerk  in  Court ;  {p\ 
but  that  practice  was  evidently  liable  to  inconvenience,  especially  under  the  old 
practice,  by  which  a  considerable  time  might  have  elapsed  between  the  servioe 
of  the  ordsr  and  the  amendment,  and  the  practice  now  appears  to  be  as  above 
stated.  Where  a  defendant,  however,  has  had  notice  that  the  amendment  has 
been  made,  and  does  not  think  proper  to  take  the  necessary  steps  to  get  his 
r  *540  1  ^^P^  altered,  but  suffers  the  cause  *to  come  to  a  hearing,  the  Court 
^  -I  will  not  permit  him  to  take  advantage  of  the  objection  at  that 

period ;  therefore,  where  a  plaintiff  had  served  the  order  to  amend,  and  had 
neglected  to  apply  to  the  defendant  for  his  copy,  but  it  appeared  that  the  caase 
having  subsequently  abated  by  the  marriage  of  a  female  plaintiff,  it  had  been 
revived,  and  the  order  for  revivor,  ^in  which,  as  well  as  in  the  bill  of  revivor*) 
the  amendment  was  noticed,  servea  upon  the  defendant,  it  was  considered  that 
this  was  sufficient, notice  of  the  amendment  (q) 

Where  a  plaintiff,  after  appearance  and  before  answer,  obtains  an  order  to 
amend  without  costs,  upon  his  undertaking  to  amend  the  defendant's  office 
copy,  and  it  afterwards  turns  out  that  his  amendments  are  too  extensive  to  per- 
mit of  their  being  introduced  into  the  original  engrossment,  he  may,  on  payment 
of  the  209.,  which,  had  the  usual  order  been  made  sanctioning  such  an  amend- 
ment, would  have  been  the  sum  which  he  would  have  been  liable  to  pay, 
amend  his  bill  by  a  new  engrossment  without  procuring  a  new  order  for  tkat 
purpose,  (r) 

It  is  to  be  observed  that  an  amended  bill  is  not  considered  to  be  on  the  file 
for  the  purpose  of  an  attachment  for  want  of  an  answer  before  an  entry  has 
been  made  of  the  amendment  in  the  Six  Clerks'  book,  and  that  there  is  not  any 

(k)  Hinde,  82.  (/)  1  Tom.  A  V.  169. 

(m)  Ibid.     Hinde,  82.  (n)  1  Tom.  &  V.  170. 

(o)  WoodhooM  ▼.  Meredith,  1  Jbc.  db  W.  204. 

(p)  Lloyd  V.  Llojd,  2  Coi,  431.  (7)  Lloyd  v.  Llojd,  8  Cox,  481. 

(r)  Cox  ▼.  Champneyi,  Mad.  dt  Geld.  814. 
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difference  in  this  respect  between  the  amendment  of  a  bill  which  has  been 
aDSwered,  and  the  amendment  of  one  which  has  not  been  answered,  {a) 

Where  a  plaintiff,  after  answer,  has  obtained  an  order  to  amend,  without 
requiring  any  further  answer,  and  aftall  have  amended  the  bill  any  otherwise 
than  by  an  alteration  in  names,  dates  or  sums,  or  the  correction  of  clerical 
errors  only,  the  defendant,  as  of  course,  has  eight  days*  time  to  consider 
whether  it  is  necessary  for  him  to  answer  the  same,  within  which  time  he  may, 
if  he  please,  put  in  an  answer  gratis.  (/)  If  no  answer  is  put  in,  the  plaintiff, 
at  the  end  of  eight  days,  is  at  liberty  to  file  a  replication,  or  to  set  down  the 
cause  for  hearing  on  bill  and  answer,  unless  the  defendant  shall  have  previously 
served  an  order  for  time  to  answer,  or  taiten  and  ^served  a  warrant  r-  ^-.^  -^ 
for  time  to  answer  such  amended  bill,  in  which  case  the  Master  L  J 

may  allow  the  defendant  such  time  (if  any)  for  that  purpose  as  he  shall  think 
fiL  (ti)  If  a  plaintiff  takes  advantage  of  an  order  for  leave  to  amend  without 
requiring  a  fresh  answer,  to  insert  in  his  bill  a  prayer  for  an  injunction,  he  will 
not  be  allowed  to  move  for  an  injunction  upon  merits  confessed  in  the  answer 
to  the  Original  bill  till  the  eight  days  are  elapsed,  within  which  the  defendant 
may  put  in  an  answer  to  the  amended  bill,  (v)  It  seems,  however,  that  in  the 
Exchequer,  where  a  bill  was  amended  afler  answer,  by  adding  a  defendant 
only,  it  was  held  that  the  original  defendant  could  not  answer  the  amended 
WIL  (ar) 

If  a  plaintiff  requires  an  answer  to  his  amended  bill,  he  most  serve  the 
defendant  with  a  subpcena  for  that  purpose,  {y)  in  the  form  required  by  Lord 
Bioogham's  orders,  {z)  unless  he  has  upon  exceptions  allowed  or  submitted  to, 
obtained  an  order  for  leave  to  amend  and  that  the  defendant  may  answer  the 
aoiendment  and  exceptions  at  the  same  time,  in  which  case  no  new  euhpcena  is 
necessary  to  be  served  upon  the  original  defendant  (a) 

Formerly,  a  wbpoena  to  answer  an  amended  bill  required  personal  service 
apon  the  original  as  well  upon  new  defendants  made  by  the  amendment, 
bat  by  I^rd  Lyndhurst^s  order,  the  service  of  a  subpcenn  to  answer  an  amended 
bill  upon  the  clerk  in  Court  of  a  defendant  to  the  original  bill  is  made  good 
senrice.  (b) 

A  defendant  may  not  only  answer  an  amended  bill,  but  he  may  defend  him- 
self from  the  effect  of  the  amendments  by  demurrer  or  plea ;  (c)  as  where  a 
plaintiff  amends  his  bill,  and  states  a  matter  arisen  subsequent  to  the  filing  of 
the  bill,  and  properly  the  subject  of  a  supplement  bill  or  bill  of  revivor*  (d) 
And  it  has  been  held,  that  a  defendant  may  demur  to  an  amended  bill,  even 
though  he  has  previously  put  in  a  demurrer  to  the  original  bill,  (e) 

*lt  is  said  that  if  a  matter  which  has  arisen  subsequent  to  the  p  «...  -i 
filing  of  the  biU,  and  properly  the  subject  of  a  supplemental  bill  is  ^  -' 

stated  by  amendment,  and  the  defendant  answers  the  amended  bill,  it  is  too  late 
to  olnect  to  the  irregularity  at  the  hearing ;  (e)  it  has,  however,  been  recently 
decided  tliat  if  a  defendant  by  his  answer  to  an  amended  bill  claim  the  same 
benefit  that  he  would  have  been  entitled  to  had  he  demurred  or  pleaded  in  bar, 
he  will  be  entitled  to  the  same  advantage  at  the  hearing  that  he  would  have  had, 

(f)  AdsoMon  ▼.  Blackfltock,  1  8.  &  8.  120. 

(I)  8«voiy  ▼.  Djer,  Amb.  70;  vide  etiam  Bolton  ▼.  Bolton,  ante,  p.  519. 

(tt)  Onleii,  31  Deoetnber,  1833,  14.  (v)  Sftvery  ▼.  Dyer,  Amb.  70. 

X)  Gill  ▼.  Mathewi,  3  AoaL  879. 

y)  Pennington  ▼.  lid.  MuncMter,  1  Newl.  Pra.  197. 

z)  Old.  21  December,  1833,  1.  (a)  Angeratein  ▼.  Clarke,  1  Vaa.  J.  S60. 

(6)  Ord.  3  April,  1828,  20.  (e)  Lord  Red.  159,  234. 

{d)  Ibid.;  1  Atk.  29. 

(e)  Bancroft  ▼.  Waidoar,  2  Bn>.  C.  C.  66 ;  2  Dick,  67,  8.  C. 
(e)  Loid  Red.  169,  234. 
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had  he  pot  in  a  formal  plea  or  demurrer  to  the  amended  bill,  (/)  and  that^lv 
will  -not  be  prejudiced  as  to  costs  by  allowing  the  cause  to  proceed.  And  ii 
MiUigan  v.  MitckdU  (g)  where  the  amendments  were  introduced  into  a  bill 
irregularly,  and  the  defendant.  Instead  of^  coming  to  the  Court  by  motion  lo 
complain  of  the  irregularity,  put  in  his  answer,  in  which  he  insisted  upon  the 
objection,  and  reserved  to  himself  the  same  benefit  of  it  as  if  he  had  pleaded  it 
in  bar.  to  which  answer  the  plaintiff  replied,  and  set  the  cause  down  for  hear- 
ing ;  Lord  Cottenham,  after  ordering  the  amended  bill  to  be  taken  off  the  file, 
and  all  the  proceedings  upon  it  to  be  set  aside  as  irregular,  held  that  althoogk 
the  defendants  might  certainly  have  prevented  considerable  delay  and  expense 
by  bringing  the  objection  immediately  before  the  Court,  the  costs  ought  to  be 
borne  by  the  plaintiffs. 

The  proper  course,  however,  to  be  pursued  in  general  by  the  defendanti, 
where  a  bill  has  been  irregularly  amended,  is  to  apply  to  the  Court  by  motion 
either  to  have  the  amended  billttaken  off  the  file,  or  to  have  the  amendmenis 
expunged.  The  former  motion  is  applicable  to  cases  where  there  has  been  a 
new  engrossment,  the  latter  is  adopted  where  the  amendments  have  been  flierely 
made  by  interlineation  of  the  old  record. 


We  have  seen  above  that  in  all  cases  where  the  plaintiff  obtains  leave  to 
amend  his  bill  upon  payment  of  costs,  the  amount  of  costs  to  be  paid  to  cadi 
r  *552  1  defendant,  or  set  of  defendants,  *who  have  taken  office  copies  or 
L  ^  answered,  is  limited  to  209.     This  sum  has  long  been  felt  as  veiy 

inadequate  to  remunerate  the  defendants  for  the  expense  incurred,  and  various 
attempts  have  from  time  to  time  been  made  to  relieve  them  from  the  effect  of  it, 
where  it  has  been  made  the  means  of  oppression.  In  Lord  King^s  time  such 
attempts  to  vary  from  the  rule  were  made,  and  in  Beega  v.  Colebrooke^  {k) 
Lord  Hardwicke  expressed  his  intention  of  considering  how  to  make  a  defend- 
ant some  amends  for  being  put  to  a  great  expense,  by  allowing  him  a  more 
adequate  compensation  than  only  20«.  costs  on  the  plaintiff's  amending  his  bill 
after  a  long  answer  and  other  necessary  proceedings  on  the  part  of  the  defend- 
ant (t)  But  although  his  Lordship  afterwards  departed  from  the  rule,  he  never 
alteredf  it  by  any  general  regulation,  nor  was  any  adequate  remedy  provided  for 
the  injustice  frequently  produced  by  adherence  to  it  till  the  new  orders  of  1888 
were  promulgated  $  by  the  29th  of  which  it  is  provided,  ^^tliat  where  a  plainliff 
is  directed  to  pay  to  the  defendant  the  costs  of  the  suit,  then  the  costs  occasioned 
to  a  defendant  by  any  amendment  of  the  bill  shall  be  deemed  to  be  par|  of  such 
defendant's  costs  in  the  cause,  (except  as  to  any  amendment  which  may  have 
been  made  by  special  leave  of  the  Court,  or  which  shall  appear  to  have  been 
rendered  necessary  by  the  default  of  such  defendant)  but  there  shall  be  deducted 
from  such  costs  any  sum  or  sums  which  may  have  been  paid  by  the  plaintifr 
according  to  the  course  of  the  Court  at  the  time  of  any  amendment."  (k) 

By  the  30tli  oider  it  is  directed,  that  when  upon  taxation  a  plaintiff  who  has 
obtained  a  decree  with  costs  is  not  allowed  the  costs  of  any  amendment  of  the 
bill,  upon  the  ground  of  its  having  been  unnecessarily  mad^  the  defendant's 
costs  occasioned  by  such  amendment  shall  be  taxed,  and  the  amount  thereof 
deducted  from  the  costs  to  be  paid  by  the  defendant  to  the  plaintiff.  (/) 
r  «5&^  1  ^^  ^^^^  ^^^"  before  that  where  a  plaintiff,  after  the  answer  has 
■-  -^  come  in,  finds  himself  unable  to  support  his  case  as  *stated«  aod 

(/)  Wray  v.  HatchioMn,  3  M.  db  K.  235.     (g)  1  Mylne  v.  Cmig,  488. 
(A)  I  Atk.  396.  (i)  Betum  on  CoM^  831. 

(k)  8  Rum.  App.  8.  (Q  Ibid. 
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takes  advantage  of  a  common  order  to  amend  to  change  the  whole  nature  of  his 
Bill,  he  will  nut  be  permitted  to  do  so  without  paying  to  the  defendant  all  the  costs 
be  has  been  put  to,  beyond  those  he  would  have  been  charged  with  if  the  bill 
originally  had  been  properly  framed  j  (m)  and  also  that  where  a  plaintiff,  after 
palting  a  defendant  to  great  expense  in  preparing  to  meet  a  particular  part  of  the 
case  made  by  the  bill,  makes  use  of  an  opportunity  of  amending  to  strike  out 
that  part  of  his  case^  he  will  not  be  allowed  by  that  means  to  deprive  the  de- 
fendant of  the  costs  occasioned  by  the  part  of  the  bill  so  struck  out*  (n) 


♦CHAPTER  VIL  [    ♦554    ] 

OF  THB  WRIT  OF  SVBPCBNA. 

Skct.  h-^Jlgttinst  whom  IsiuecL 

Thb  bill,  being  on  the  file,  the  next  step  is  to  sue  out  and  serve  a  stibpcma, 
which  is  a  writ  issuing  out  of  the  Court,  and  directed  to  the  party  himself, 
commanding  him  to  appear  (according  to  the  old  form  of  the  writ)  under  a 
certain  penalty  therein  expressed,  [subpcena  centum  librarum)  and  answer  to 
the  matters  alleged  against  him.  This  writ  is  frequently  called  the  first  process 
of  the  Court,  but  the  term  process  is  more  properly  applicable  to  those  pro- 
ceedings which  are  subsequently  resorted  to  for  the  purpose  of  compelling  obe- 
dience to  the  subpoena^  in  the  same  manner  that  the  term  process  at  common 
law  is  applied,  not  to  the  original  writ^  (which  is  that  part  of  their  proceeding 
which  answers  to  the  subpoena  in  equity,)  but  to  the  writs  which  are  issued  m 
case  the  defendant,  upon  being  duly  warned  to  obey  the  original  writ,  refuses 
to  do  so.  (a)  And  it  is  to  be  observed,  that  the  writ  of  subpoena  differs  from 
the  other  writs  of  process,  iii  being  directed  to  the  party  himself^  whereas  the 
subsequent  writs  or  orders  are  directed,  not  to  the  party  himself,  but  certain 
ministerial  officers,  commanding  them  to  take  certain  proceedings  against  the 
defendant,  calculated  to  enforee  his  obedience. 

This  writ  must  be  issued  and  served  upon  all  the  parties  defendant  to  a  bill, 
(except  the  Attorney  General,  who  being  an  officer  of  the  Crown,  always  sup- 
posed to  be  present  in  Court,  is,  as  we  have  seen,  merely  attended  with  a  copy 
of  the  bill)  (b)  before  a  cause  can  be  properly  said  to  be  commenced.  It  is  to  be 
observed,  however,  that  before  it  is  issued  against  a  peer  or  peeress,  it  is  neces- 
sary to  procure  in  the  first  instance  a  letter  missive. 


♦SECnON  IL  [    ^555    ] 

Of  Letters  Missive, 

Thb  nature  and  form  of  letters  missive  have  been  before  pointed  out,  (c)  and 
all  that  remains  now  to  be  done,  is  to  direct  the  reader's  attention  to  the  manner 
in  which  tiiey  are  to  be  obtained  and  served. 


(m)  Anit^  p.  517.  (n)  Aptt^  p.  619. 

(a)  8  Bl.  Con.  c  zix.  (6)  Anitt  138. 

(e)  AnU^  p.  601. 
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The  first  proceeding  for  this  purpose  is  to  leave  a  petition*  pra3riiig  for  the 
letter  missive,  with  the  Lord  Chancellor's  secretary,  who  wtU  get  the  petitkm 
answered,  npon  which  being  done  in  the  affirmation,  the  letter  missive  most  be 
bespoken  at  the  same  office,  (c) 

The  original  letter,  with  a  copy  of  the  petition,  as  answered,  must  then  be 
served  personally,  or  left  at  the  defendant's  place  of  abode,  {d)  An  office-copy 
of  the  bill  must  also  be  served  at  the  same  time  with  the  letter  missive. 

And  by  an  order  of  the  28th  November,  1783,  persons  having  the  privOegeof 
peerage  are  not  obliged  to  take  or  pay  for  any  other  copy  of  the  bill  upon  their 
appearing  thereto,  (e) 

It  is  to  be  observed,  that  this  letter  missive  is  only  a  compliment,  it  is  not 
process  to  fonnd  proceedings  upon,  and  the  peer  may  appear  to  it  or  not,  as  he 
pleases  $  if  upon  such  service  he  appears  it  is  well,  but  if  he  makes  de&olt  a 
$ubpoma  must  be  awanled  against  him,  because  no  subsequent  process  can  be 
founded  but  upon  a  contempt  to  the  Great  Seal,  which  is  the  royal  authority, 
and  the  contempt  will  not  arise  from  the  Chancellor's  letter,  which  isexgraiU, 

If  a  peer  of  the  realm  fails  to  comply  with  the  stibpcena^  the  subsequent  pnh 
cess  against  him  must  be  by  writ  of  sequestration  and  not  by  attachment,  as  in 
the  case  of  ordinary  persons,  (f) 


[    *666    ]  •SECTION  IH. 

Of  the  Form  of  the  Writ. 

A  subpoena  (as  we  have  seen)  is  a  writ  issued  in  the  name  of  the  King,  and 
directed  to  the  defendant  in  the  suit;  and,  according  to  the  ancient  tcrm^  it  com- 
manded and  strictly  enjoined  the  defendant,  that  laying  all  other  matter  aside, 
and  notwithstanding  any  other  excuse,  he  should  personally  appear  before  his 
Majesty  in  his  Court  of  Chancery,  on  a  certain  day  therein  specified»  whece- 
soever  it  shall  then  be,  to  answer  concerning  those  things  which  shall  be  then 
and  there  objected  to  him,  and  to  do  further  and  receive  what  the  eaid  Cooit 
shall  have  considered  in  that  behalf:  and  this  the  defendant  was  warned,  that 
he  might  in  no  wise  omit  under  the  penalty  of  one  hundred  pounds. 

The  form  bimbpcena^  as  now  issued  in  pursuance  of  Lord  Brougham's  oideai 
18  as  follows:— (^) 

«« mUiamthe  Fourth,  by  the  Grace  of  God  of  the  United  KingdonifGrui 
Britain  and  Ireland^  ^ing^  Defender  of  the  Faith,  To  X  F.  greeting* 
We  command  you  [and  every  of  yoti,  where  more  than  one  Defendtmt^']  t&t 
within  [Jour  days,  if  a  town  cauee^  or  eight  days^  if  a  country  eau9ei\  efier 
eervice  of  this  writ  on  you,  exdueive  of  the  day  of  such  service;  laymg  off 
other  matters  and  excuses  aside,  you  do  cause  an  appearance  to  be  entered fsr 
you,  in  our  high  Court  of  Chancery,  to  a  Bill,  [or  as  the  case  may  be,  **fli 
Information*^ ]  filed  against  you  by  A,  A  [and  others,  or  another,'\  ami 
that  you  do  answer  concerning  such  things  as  shall  be  then  and  there  alleged 
against  you ;  and  observe  what  our  said  Court  shall  direct  in  this  behaiff, 
upon  pain  of  an  attachment  issuing  against  your  person  ;  such  other  process 
for  contempt  as  the  Court  shall  award.  Witness  oursdfat  Westminster,  the 
—  day  of in  the  — — —  year  of  our  reign." 

(e)  Hinde,  82.  (tf )  Ibid. 

(/) 


(e)  Hinde,  83.  (/)   Vukposi.  Cb^K  Vm. 

(g)  Ord.  Slit  Dee.  1888. 


OF  THE  FOBM  OF  TAX  WUT. 

*Th«  following  memorandum  is  directed  to  be  at  the  foot  of  the  ^  ^- .^  ^ 
writ: — ^^  Jlppearance9  are  to  be  entered  ai  the  Six  Clerhi*  Office^  L  J 

Chancerv^ane^  I^mdoru^^ 

The  suteratlon  which  has  been  thas  made  in  the  form  of  the  writ,  appears  to 
have  been  suggested  by  the  report  of  the  Chancery  Commissioners  of  the  28th 
February,  1826;  proposition  1  dz;  2,  which  recommended  that  the  form  of  this 
writ  ahoold  be  altered,  and  the  writ  so  formed,  as  upon  the  face  of  it,  distinctly 
to  inform  the  party  upon  whom  it  is  served,  what  he  is  really  required  to  do, 
and  what  will  be  tne  consequence  'of  his  disobedience. 


According  to  the  old  practice,  generally  speaking,  all  ntbpoeruu  were  returna- 
ble in  Term-time  only ;  but  a  plaintiff,  in  a  town  cause,  (that  is  where  a  defend- 
ant resided  in  London,  or  within  a  certain  distance  from  it,)  was  entitled  to  a 
particular  privilege,  enabling  him  out  of  term,  upon  an  allegation,  supported  by 
affidavit,  that  a  defendant  lived  in  London,  or  within  ten  miles  thereof,  to  obtain 
an  order  for  a  subpoena  to  appear  and  answer,  returnable,  as  it  is  technically 
called  *^  immediately  ;'*^  which  abbreviated  the  ordinary  return,  and  relieved  the 
plaintiff  from  the  necessity  of  waiting  till  the  following  term,  {h)  The  Commis- 
■kniers  for  inquiring  into  the  practice  of  the  Court,  advertmg  to  the  increased 
frcility  of  communication  which  n^w  subsists  between  the  various  parts  of  the 
kingdom,  thought  it  unreasonable  that  any  distinction  should  prevail  between 
town  and  country  causes,  in  this  respect ;  and  accordingly,  among  the  altera- 
tions which  they  proposed  in  their  report,  they  suggested,  that  every  plaintiff, 
whether  in  a  town  or  country  cause,  should  at  all  times  be  at  liberty,  vnlhout 
ordeTf  to  sue  forth  a  subpoena  to  answer,  returnable  on  a  day  certain^  either  in 
Term-time  or  vacation.  This  recommendation  of  the  Commissioners  was  only 
partially  adopted  in  Lord  Lyndburst's  orders,  which  merely  enabled  the  plain- 
tiff* to  obtain  an  order  for  a  tubpaena^  returnable  immediately,  without  affida- 
Til ;  {%)  *but  the  form  prescribed  by  Lord  Brougham's  orders  appears  ^  ^..^  -« 
fiilly  to  carry  into  effect  the  proposition  of  the  Commissioners  in  ^  ^ 

this  respect,  by  making  all  subpoenas  ad  reeporhdend;  returnable,  not  immedi- 
alely,  but  within  four  days,  if  the  cause  be  a  town  cause,  or  eight  days  if  a 
eoantry  caose,  afier  the  service  of  the  writ^  exclusive  of  the  day  of  service. 

By  this  judicious  alteration  in  the  form  of  the  writ  much  of  toe  obscurity 
whidi  was  occasioned  by  it  as  originally  framed,  has  been  removed;  and  tlie 
defendant,  upon  whom  it  is  served,  is  now  distinctly  informed  by  the  writ  itaeU^ 
of  what  he  is  really  required  to  do,  and  what  will  be  the  consequence  of  his 
dieobedienoe. 

It  will  be  observed,  that  in  the  old  forms  of  the  writ,  nothing  was  stated  as 
10  the  day  upon  which  the  defendant  was  to  appear  in  consequence  of  it;  this 
was  geoeraliy  specified  by  indorsement,  if  it  included  only  one  defendant,  and 
if  there  were  more  defendants  than  one,  in  what  were  termed  the  labels^  (which 
were  slips  of  parchment  attached  to  the  writ,  in  order  that,  when  there  were 
more  defendants  than  one  included  in  the  same  subpoena^  they  might  be  torn  off, 
and  served  upon  such  of  them  as  were  not  served  with  the  writ  itself :)  the  day 
of  appearance  now  appears  in  the  body  of  the  writ  The  names  of  the  party,  at 
whose  suit  the  subpoena  is  issued,  and  the  nature  of  the  proceeding  which  the 
defendant  is  called  upon  to  appear  to,  are  now  also  inserted  in  the  body  of  the 
writ  $  whereas  formerly  these  matters  were  only  mentioned  in  the  hbel,  and  by 
iadonement  on  the  writ,  {k) 


(k)  Chan.  Report,  1826  ;  Ezplanatoiy  Paperi,prop.  1. 
(i)  Old.  8  Ajpnl  1888;  1.  (k)  Hind^  78. 
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The  defendant  is  also  informed,  hj  the  memorandum  at  the  foot  of  the  «ii6- 
pcma^  of  the  proper  place  to  which  he  is  to  go,  for  the  purpose  of  enleiii^  bv 
appearance,  in  case  he  wishes  to  do  so  in  person. 

By  the  third  order  of  the  21st  December,  1833,  the  indorsement  of  the  writ 
must  contain  the  name  or  firm,  and  the  place  of  business  or  the  resideooe,  of 
tlie  solicitors  or  solicitor  issuing  the  subpcsna;  and  where  such  solicitors  shiD 
be  agents  only,  then  there  must  be  further  indorsed  thereon  the  name  or  fiim, 
and  place  of  business  or  residence,  of  the  principal  solicitor  or  solicitors, 
r  *&fSO  n  *^y  ^^^  ancient  practice  of  the  Court,  the  names  of  three  defend- 
]-  ,  ^  ants  might  be  inserted  in  the  same  aubpamot  husband  and  wifebeio^ 

accounted  but  as  one  :  (/)  and  to  each  writ  containing  more  names  than  one,  then 
was  a  label  for  each  additional  name,  (m)  Th'is  label,  as  we  have  seen,  was  added 
for  the  convenience  of  service  of  the  writ,  which,  in  ordinary  cases,  was  effected, 
where  there  were  more  defendants  than  one,  by  showing  the  subpoena  and  deliver- 
ing a  label  to  the  two  first,  and  leaving  the  writ  itself  with  the  last,  or  at  hisdvd- 
ling-house.  (n)  This  method  of  service,  however,  was  found  to  be  frequeotlj 
productive  both  of  incopvenience  and  expense,  for  it  often  happened  that  one 
or  both  of  the  two  first  defendants  could  not  be  found  so  as  to  be  personally 
served,  before  the  return  of  the  stibpcencu  in  consequence  of  which  the  plaintBT 
was  put  to  the  delay  and  expense  arising  from  the  necessity  of  suing  out  a  new 
writ.  To  remedy  this,  it  was  proposed  by^he  Commissioners,  that  **a  writof 
subpoena  should  be  sued  out  for  each  defendant,  and  that  the  costs  of  ail  siidi 
writs  should  be  costs  in  the  cause."  (p)  This  proposition  was  carried  into  effect 
by  Lord  Lyndhurst*s  orders  ;  (p)  but  the  practice  of  allowing  three  names  ia 
each  subpoena  has  been  restored  by  Lord  Brougham's  onlers,  [q)  by  which  it 
has  been  ordered  *Uhat  every  subpoena  other  than  a  subpoena  duces  Ifctm, 
shall  contain  three  names  where  necessary  or  required ;"  and  the  inconvenienee 
alluded  to,  as  arising  under  the  old  practice,  has  been  obviated  by  the  new  forn 
of  the  writ,  and  the  method  of  service  directed  by  those  orders.  The  names  of 
husband  and  wife  are  considered  but  as  one  name  under  the  new  practice,  as 
well  as  under  the  old. 

Care  must  be  taken  in  making  out  the  subpoena  that  there  be  no  mistake  is 
the  form  of  the  writ,  for  if  there  be  any,  and  a  defendant  discovers  iL»  he  may 
take  advantage  of  such  mistake ;  and,  if  prosecuted  for  want  of  appearaooe,  he 
may  refer  the  subpoena  for  irregularity,  and  obtain  costs,  (r)  If,  however*  ia 
r  *&60  1  ^^^  interval,  between  the  time  of  suing  out  *the  subpoena  and  the 
L  -^  service  of  it,  the  plaintiff  discovers  any  mistake  or  error  in  the  names 

of  the  parties,  he  may  correct  it,  and  have  the  writ  resealed  upon  payment  lo 
the  clerk  of  the  Subpcena-office  of  a  fee  of  one  shilling,  and  at  the  same  lime 
having  a  corrected  praecipe  of  such  subpoena^  marked  ^^altered  and  resealed," 
and  signed  with  the  name  and  address  of  the  solicitor  or  solicitors  suing  out  the 
same.  («) 

It  may  be  observed  in  this  place,  that  where  an  infant  was  bom  pending  a 
suit,  and  the  parents,  in  order  to  interpose  difficulties  in  the  plaintiflTs  wayi 
refused  to  have  her  baptized,  an  order  was  made  that  she  should  be  described  in 
the  subpoena  as  the  youngest  female  child  of  her  father  and  motlier.  (/) 

(/)  Prac  Ra«.  400.  (m)  Ibid. 

(n)  Ibid.  401.  (u)  Cha.  Report,  1826;  39  Prop.  3. 

Ip)  Ord.  8  April,  1828;  3.  (9)  Ord.  21  Dec.  1833;  5. 

(r)  1  Harr.  98.  («)  Ord.  21  Dec  1883;  7. 

(/)  Elej  V.  BroughtOD,  2  8.  db  8.  188. 
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SECTION  IV. 

How  med  outj  and  Issued. 

To  obtain  a  subpcena^  the  first  procesff,  under  the  old  practice,  was  to  leave 
tpracipe  or  the  subposna-tioie  at  the  Subpoena-office,  in  the  following  form,  viz: 
in  Chancery.  ^*  Subpcena  A,  B.,  C  />.,  E.  F,  to  appear  in  Chancery, 
returnable  the  23d  January,  at  the  suit  of  G.  //I,  [or  G.  H.  and  another,  or 
others.]  This  pracipe  might  be  made  out,  either  by  the  clerk  in  (*ourt  or  the 
soUcttor,  (u)  (who  put  his  name  at  the  bottom  of  it.)  and  was  the  authority  upon 
which  the  subpcsna  was  made  out  and  sealed.  The  prmeipe  having  been  left, 
the  subpcma  was  then  made  out  by  the  officer  of  the  Subpoena-office,  who  got 
it  sealed  with  the  Great  Seal  in  the  usual  way.  After  which  the  subpcena  was 
leA  at  the  clerk  in  Courtis  seat  by  the  bag-bearer  of  the  office,  or,  if  bespoke 
by  the  solicitor,  it  remained  in  the  office  until  he  sent  for  it  {x) 

A  material  alteration  has,  however,  been  occasioned  in  tne  practice  with 
r^rd  to  the  suing  out  and  preparing  the  subpcena  *issued  by  the  p  ^j,^^  -« 
Conrt  of  Chancery  by  the  statute  3  &  4  WilL  4,  c  04,  and  the  b  ^ 

orders  promulgated  under  its  authority. 

By  the  31st  section  of  the  Act,  it  is  enacted,  ^*  that  the  patentee  of  the  Sub- 
jKena-office  shall  forthwith  provide  a  seal,  in  such  form  and  with  such  impres- 
sion as  the  Lord  Chancellor  shall  approve  of  |  and  that  the  Lord  Chancellor  for 
the  time  being  may  cause  such  seal  or  impression  to  be  varied  from  time  to  time 
as  to  him  may  seem  fit ;  and  that  any  person  desirous  of  issuing  a  writ  of  sub- 
panoj  such  as  has  been  heretofore  issued  by  such  patentee,  may  prepare  such 
tubpctna,  and  present  the  same  for  sealing,  and  the  same  shall  henceforth  be  aq 
open  writ,  and  either  in  the  present  form,  or  in  any  other  form  which  the  Lord 
Chancellor  may  from  time  to  time  direct ;  and  such  writ  shall,  upon  present- 
ment thereof  f(>r  that  purpose,  be  forthwith  sealed  with  such  seal,  and  shall 
have  the  same  force  and  validity  as  a  writ  of  subpcena  now  has  when  sealed 
with  the  Great  Seal." 

In  pursuance  of  the  above  section  of  the  Act,  it  has  been  provided  by  the 
orders  of  the  21st  December,  1833,  ^^  that  all  writs  of  subpoena  in  this  Court 
shall  be  prepared  by  the  solicitor  of  the  party  requiring  the  same,  and  that  the 
seal  for  sealing  the  same  shall  be  marked  or  inscribed  with  the  words  ^*  Sub- 
uena-office.  Chancery  :*'  and  such  writs  shall  be  in  the  forms  mentioned  at  the 
loot  of  the  onlers,  or  as  near  as  may  be,  with  such  alterations  and  variations  as 
eircamsiances  may  require."  The  second  order,  however,  directs  that  a />f«ct/ie 
in  the  usual  form,  and  containing  further  the  particulars  thereinafter  mentioned 
(as  to  the  names  and  residences  of  the  solicitors  issuing  the  same,)  shall  in  all 
cases  be  delivered  and  filed  at  the  Subpoena-office.  The  particulars  required^ 
with  regard  to  the  names  and  residences  of  the  solicitors  issuing  the  writs*  are, 
*^lhat  die  name  or  firm,  and  the  place  of  business  or  residence  of  the  solicitor 
or  solicitors  issuing  a  subpcena^  shall  be  indorsed  thereon  ;  and  that  where  such 
solicitors  shall  be  agents  only,  then  there  shall  be  further  indorsed  thereon  the 
name  or  firm,  and  place  of  business  or  residence  of  the  principal  solicitor  or 
solicitors. " 

*In  consequence  of  the  above  Act  of  Parliament  and  order,  the  p  ^.^a  "i 
pnctice  now  is  for  the  solicitor  of  the  plaintiff  to  prepare  the  sub-  ^  -I 

fffna,  and  to  leave  it«  together  with  ihoprsecipe^  as  above  directed,  at  the  Sub- 
pcena-office  to  be  sealed ;  and  the  prsectpe  being  the  authority  for  the  sealing  of 
the  writ,  is  filed  in  the  office. 

(ii)  1  Hanr.  97.  (x)  Ibid.  97. 


WHIT  OF  SUBPOENA. 

Care  mast  be  taken  ia  the  case  of  the  prmdpe^  as  well  as  of  the  writ,  that 
no  mistake  is  made  in  it,  either  of  the  parties*  names,  plaintiff  or  defendant,  or 
in  the  return,  for  any  such  mistake  will  vitiate  the  writ  (y) 

By  statute  4  Ann,  c  16,  no  tubpama  or  other  process  for  appearance  shsA 
issue  till  after  the  bill  is  filed  with  the  proper  officer,  and  a  certificate  thenof 
brought  to  the  SubpcBua-office,  except  in  cades  of  bills  for  injunctions  to  stay 
waste,  or  to  stay  suits  at  law  commenced,  {z) 

In  consequence  of  this  Act,  it  was  formerly  the  practice,  after  filing  the  biD, 
to  procure  a  certificate  thereof  from  the  Six  Clerk  in  the  cause,  and  without 
such  certificate  no  subpcena^  except  in  injunction  cases,  could  be  issued.  («) 
That  practice  has,  however,  been  discontinued,  and  the  subpoena  may  now  be 
sealed  and  issued  without  any  such  certificate. 

It  is,  however,  quite  irregular  to  issue  a  subpomOj  except  in  the  cases  specified 
in  the  Act,  until  the  bill  is  on  the  file  $  and  if  a  plaintiff  does  so,  it  is  at  ri^ 
of  costs ;  (6)  for  if  a  defendant  be  served  with  a  mbposna^  and  before  the  retnn 
he  instructs  a  clerk  in  Court  to  search  if  any  bill  be  filed,  and  it  appears  that  no 
bill  is  filed,  he  may  apply  for  costs,  unless  it  be  an  injunction  cause,  (c) 

It  was  in  order  to  check  a  practice  which  formerly  prevailed  for  the  six  deika 
to  antedate  the  bills,  that  the  order  before  referred  to,  ((/)  <<  that  no  Six  Cled 
presume  to  antedate  any  bill,  was  promulgated.'*  (e) 

It  is  to  be  observed,  that  although  a  plaintiff  issuing  a  subpoena  before  ISL 
filed,  does  so  at  the  risk  of  costs,  he  may  nevertheless  obtain  an  order  to  retain 
'his  bill,  upon  paying  the  defendant  his  costs  out  of  pocket  (/) 
r  *fiA9  1  *^  esises  which  are  within  the  exception  in  the  Act,  that  is  to 
L  ^^  J  say,  where  the  bill  prays  an  injunction,  the  bill  need  not  be  on  the 
file  before  the  return  of  the  subpoena  $  (g)  and,  as  the  day  of  the  return  does  not 
expire  till  twelve  o'clock  at  night  (afler  the  office  is  closed)  it  is  considered  that 
the  bill  is  in  time  if  it  be  on  the  file  at  the  time  of  opening  the  ofiice  the  followiiig 
morning. 


SECTION  V. 

Of  Service  of  the  Subpoena,, 

All  subpoenas  must  be  served  before  the  last  day  of  the  term  next  foUowing 
the  term  or  vacation  in  which  it  is  sued  out  (A)  And  it  is  to  be  observed,  that 
service  on  a  Sunday  is  not  good  service  \  (i)  so  that  where  the  last  day  of  the 
term  is  on  a  Monday,  the  writ  must  be  served  before  twelve  o'clock  on  the 
Saturday  night  preceding.  The  service  of  a  mbpotna  is  either  ordinary  or 
extraordinary. 

Ordinary  service  is  effected  by  serving  the  party  with  the  writ  peroonetty% 
or  by  leaving  liaihis  dweOing-house^  or  usual  place  of  abode.  Acooidii^  to 
the  new  orders,  personal  service  is  to  be  effected  by  delivering  a  copy  of  the 
writ  and  of  the  indorsement  thereon  to  the  person  served,  and  at  the  same  time 
producing  to  him  the  original  writ  {k) 

Personal  service  upon  an  infant  may,  as  we  have  seen,  be  effected  in  ibe  same 
manner  as  service  upon  adults,  though  if  the  infant  cannot  be  got  at,  the  writ 


(y)  1  Tarn.  &  V.  106.  («)  Hind.  76. 

V)  Ibid.  77.  (*)  Ihid.  76. 

c)  Ibid.  77.  {d)  Ante,  A08. 

e)  BeaoiM^t  Old.  168.  (/)  1  Turn.  &  V.  104. 

V)  Ibid.  104.  (A)  Ordera,  21  Dec.  1833;  Ord.  7. 

(?)  Mackratb  V.  NidiolMNi»  1  Newt.  Prac  66.  (k)  Onieiii  31  Dec  1833;  Did.  4. 
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may  be  served  upon  his  father  or  mother,  or  other  guardian  or  person  having 
the  care  of  it.  Such  service,  however,  ought  to  be  warranted  by  a  previous 
order  of  the  Court.  (/) 

Service  upon  a  married  woman  may  be  effected  by  serving  her  husband ;  (m) 
and  it  seems  that  service  on  the  wife  was  *under  the  old  practice  ^  ntnoA  t 
-  good  service  on  the  husband,  if  done  by  leaving  the  body  of  the  L  o4  j 
mbpama  with  her  at  her  husband's  dwelling-house;  (n)  under  the  present  prac- 
tice, therefore,  service  of  a  copy  of  the  writ  upon  the  wife  at  her  husband's 
dwelling-house  will  be  good  service  upon  the  husband. 

When  the  bill  relates  to  the  wife's  separate  estate,  and  the  husband  is  abroad^ 
the  mbpcpna  may  be  served  upon  the  wife  alone,  (o) 

If  a  bill  be  filed  against  a  corporation,  the  process  must  be  served  upon  some 
one  of  the  members,  (p) 

Where  a  sitbpcena  was  served  at  the  dwelling-house  of  the  party,  it  was  for- 
merly necessary  to  leave  the  body  of  the  writ  itself  with  some  one  of  the  family 
there ;  but  now  it  is  ordered,  that  in  all  cases  where  a  subpcma  might  formerly 
have  been  served  by  leaving  the  body  thereof  at  the  party's  dwelling-house,  or 
otherwise  than  personally,  it  shall  be  sufficient  to  leave  a  copy  of  the  subpoena 
with  the  person  upon  whom  it  is  served,  producing  the  original  writ  to  such 
person,  (q) 

Service  at  the  dwelling-house  to  be  good,  without  special  order  must  be  at  the 
place  where  the  defendant  actually  resides,  and  the  mere  leaving  the  writ  or  the 
copy  at  a  defendant*s  ordinary  place  of  business,  if  he  does  not  reside  there, 
will  not  be  good  service ;  and  therefore  where,  under  the  old  practice,  nsubpoma^ 
returnable  immediately,  was  moved  for  upon  aflidaviti  stating  that  the  defendant 
lived  at  Epsom,  but  that  he  had  chambers  in  the  Temple  and  resided  there.  Lord 
Tburlow  said  that  as  it  did  not  appear  that  his  place  of  abode  was  in  the  Tern- 
]de  he  could  not  make  the  order,  (r)  Where,  however,  a  Member  of  the  House 
of  Commons  having  a  house  at  Southampton  and  no  town  residence,  was  served 
with  a  subpcena^  returnable  immediately,  at  a  friend's  house  in  London,  with 
whom  he  was  upon  a  visit,  and  for  default  of  appearance  a  sequestration  had 
been  awarded,  and  a  motion  was  made  at  the  instance  of  the  defendant  to  set 
aside  the  sequestration  for  irregularity.  Lord  Thurlow  said  he  could  not  suppose 
that  the  defendant,  a  Member  of  Parliament,  during  the  session  *of  p  ^g^g  -^ 
Parliament  had  no  town  residence,  or  that  the  residence  above  stated  ^  J 

shooki  not  be  taken  as  a  residence  quoad  the  defendant,  whose  duty  it  was  to 
attend,  and  actually  did  attend  the  House,  and  therefore  refused  to  grant  the 
motion.  And  so  where  a  letter  missive,  and  subsequently  a  subpoena^  had  been 
served  at  the  town  residence  of  a  Peer  during  the  sitting  of  Parliament,  Lord 
Thurlow  appears  to  have  been  of  opinion  that  it  was  good,  («)  and  in  a  recent 
case  where  a  letter  missive,  and  afterwards  a  subpoena^  had  been  served  at  the 
town  residence  of  a  Peer,  who  at  the  time  was  abroad,  and  afterwards  an  order 
ran  for  a  sequestration  was  issued,  the  Vice  Chancellor  refused  a  motion  to  dis- 
charge the  order  nui  and  his  Honor's  decision  was  confirmed  by  the  Lord  Chan- 
eellor,  (Lord  Brougham).  {i\ 

Formerly,  where  the  defendant  was  a  Member  of  the  House  of  Commons, 
senrice  at  his  dwelling  was  the  most  convenient  and  most  usual  way  of  serving 
him,  because,  previously  to  the  47  Geo.  3,  c  40,  the  service  of  the  writ  upon 


(/)  Afite^  229.  (m)  Ante,  216. 

(n)  Ante,  217.  (o)  Ibid. 

\p)  Hind.  87.  {q)  Orders,  21  Dee.  1833 ;  Ord.  4. 

(r)  ▼.  8h«w,  Hind.  92. 

(«)  Attorney  Geoenil  t.  Earl  of  Stamford,  2  Dick.  744. 
(I)  Thomaa  ▼.  Earl  of  Jerwy,  2  M.  dt  K.  898. 
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a  Member  of  the  House  of  Commons  was  accompanied  by  an  office  copj  of 
the  bill,  signed  by  the  proper  Six  Clerk  or  his  deputy.  The  above  statute  hm 
however  dispensed  with  the  necessity  of  this  proceeding. 

It  should  be  observed  that  if  there  be  any  irregularity  in  tlie  service  of  the 
mbpcenn^  the  defendant,  if  he  means  to  avail  himself  of  the  objection,  should 
not  Appear,  as  by  so  doing  he  will  waive  the  irregularity.  He  should  move  lo 
dischaige  the  attachment  when  it  issues,  {u) 


Where  a  subpcena  cannot  be  served  by  either  of  the  ordinary  methods  before 
pointed  out,  extraordinary  means  may  be  resorted  to.  Such  service,  however, 
ought  in  general  to  be  warranted  by  a  previous  order  of  the  Court,  though  some- 
r  »'»fi(l  1  times  where  an  extraordinary  service  has  been  effected  the  ♦Court 
^  ^  have  considered  it  to  be  good ;  thus  where  A.,  who  served  the 

subposna,  deposed  that  he  hung  the  same  upon  B.'s  door,  and  witliin  half  an 
hour  aAer  saw  him  abroad  with  a  writ  in  his  hand,  which  he  supposed  lo  be  the 
subpoma^  an  attachment  was  awarded,  and  B.  committed  to  the  Fleet  for  his 
non-appearance ;  (x)  and  it  has  been  held  good  service,  if  a  person  keeps  the 
door  of  his  house  shut,  and  refuse  to  open  it,  to  leave  the  writ  under  seal  hang- 
.ing  upon  the  door  of  the  house,  or  to  put  it  into  the  house  under  the  door,  or 
within  the  windows;  but  none  of  these  are  good  service,  unless  it  can  be  proved 
that  such  mbpcena  afterwards  came  to  the  defendant's  hands,  or  he  was  in  die 
house  at  the  time,  or  had  notice  of  it ;  as  where  a  plaintiff  made  oath  that  he 
had  heard  the  defendant  confess  that  he  had  been  served  with  a  subpcena^  bat 
had  not  appeared,  {y)  And  so  where  a  person  made  oath  that  he  showed  and 
offered  to  deliver  the  subpcena  to  the  defendant,  but  that  he  refused  to  accept  it. 
and  did  not  appear,  an  attachment  was  issued,  (z) 

In  general,  however,  if  an  extraordinary  service  is  necessar}',  the  safest  coarse 
is  for  the  plaintiff  to  apply  in  the  first  instance  to  the  (>ourt,  by  motion,  sup- 
ported by  affidavit  staling  the  circumstances,  for  an  order  that  the  particular 
mode  of  service  required  may  be  good  service.  Orders  of  this  nature  have,  as 
we  have  seen,  been  granted  where  infants  have  been  secreted  or  kept  out  of  the 
way,  so  that  they  could  not  be  personally  served;  (o)  and  the  Court  has  ordered 
that  leaving  a  subpcena  with  the  turnkey  of  a  prison  shall  be  good  service  on  a 
prisoner  at  laige,  though  if  the  defendant  had  been  a  close  prisoner  such  service 
would  be  good  without  order,  (p)  With  reference  to  this  case,  it  is  lo  be 
observed,  that  no  process  can  be  served  upon  a  prisoner  committed  at  the  suit 
of  the  Crown  without  leave,  though  if  he  has  once  appeared  you  may  go  on 
against  him.  (c)  In  a  case  before  Lord  King,  where  an  application  was  made 
that  service  of  a  subpcena  on  the  turnkey  of  Newgate  might  be  good  service 
r  *fiA7  1  "P^"  ^  prisoner  who  had  been  committed  to  that  prison  for  *murder, 
L  J  of  which  he  had  been  indicted,  and  a  special  verdict  found,  but  not 

argued,  his  Lordship,  as  one  of  the  commissioners  of  oyer  and  terminer  before 
whom  he  was  tried,  made  an  order  that  the  keeper  of  Newgate  should  admit 
the  plaintiff's  solicitor  to  serve  the  process  upon  the  prisoner,  (d) 


(u)  Bound  T.  Wells,  3  Mm].  434.  It  aeeiDfs  however,  to  be  necessary,  before  he  moves 
to  discharge  the  attachment,  that  he  should  enter  his  appesrancc  with  the  Registrar,  mhkk 
can  only  be  done  on  his  entering  into  an  undertaking  that  the  sergeant-at-arms  shall  be  mtA 
against  him  in  case  he  shall  be  found  in  contempt.      Vide  post.  Chap.  X.  of  Appearance. 

(x)  Rickers  v.  Stileman,  Gary,  57. 

(y)  Watera  v.  Bird;  How  v.  Maddock,  Gary,  104,  115. 

(z)  Paris  ▼.  Thomas,  ibid.  134.  (a)  Ante,  299. 

(6j  Hind.  85.  (e)  Anon.  Mos.  237. 

AnoD.  Mos.  287. 


{% 
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Upon  the  same  principle^  where  a  defendant  has  quitted  his  residence  and 
cannot  be  found,  orders  have  been  made  that  service  at  his  last  place  of  abode 
may  be  good  service,  (e)  and  in  Sir  WiUinm  PitUeney  v.  Shdton^  (/)  an 
order  was  obtained,  upon  motion,  that  service  at  the  last  place  of  abode  of  the 
defendant's  wife  might  be  good  service. 

It  seems,  however,  to  be  necessary,  where  service  is  to  be  made  at  the  de- 
fendant's last  place  of  abode,  that  the  defendant  should  have  resided  at  such  place 
within  the  period  of  twelve  months  before  the  service  of  the  writ ;  and  where  a 
writ  was  served  at  the  defendant's  last  place  of  abode  under  an  order,  and  it  ap- 
peared aflerwards  that  he  had  left  his  lodging  above  a  year  before,  the  Court 
held  that  the  service  was  not  good,  {g) 

The  Court  has  permitted  service  of  a  ivbpcena  to  be  made  by  sending  it 
under  cover  to  the  person  to  whom  the  defendant  had  directed  his  letters  to  be 
sent ;  thus  where  a  defendant  had  formerly  frequented  a  certain  public  house, 
bnt  had  not  been  there  for  six  months,  and  had  concealed  himself  to  avoid  his 
debts,  and  had  written  to  the  plaintiff  upon  the  subject  of  the  suit,  and  desired 
him  10  send  his  answer  to  a  particular  address,  an  order  that  service  of  the  sub- 
foena  by  sending  it  under  cover  to  th^t  address  was  made.  (A)  We  have  seen, 
however,  that  where  there  was  a  covenant  in  a  mortgage  deed,  that  if  the  mort- 
gagee should  be  desirous  of  filing  a  bill  of  foreclosure,  service  of  a  subpcena  on 
a  person  therein  named  should  be  good  service.  Lord  Thorlow  refused  to  order 
substituted  service  upon  such  person,  because  to  make  the  order  sought  involved 
the  necessity  of  deciding  upon  the  validity  of  the  deed  itself,  which  he  could 
not  do  without  having  the  party  before  him.  (t) 

*  We  have  before  seen  that  in  cases  where  an  injunction  is  sought  p    ^-^o     -i 
to  restrain  proceedings  at  law  by  a  party  who  is  abroad,  the  Court  ^  J 

will  order  service  upon  the  attorney  or  agent  of  the  party  commencing  the  pro- 
ceedings to  be  good  service  of  the  subpcena  upon  the  client  and  principal,  {k) 
and  that  in  some  cases  also  where  injunctions  are  not  sought,  the  Court  have 
permitted  service  upon  the  agent  or  factor  of  a  defendant  abroad,  acting  in  re- 
spect of  the  property  in  dispute,  to  be  good  service  upon  the  principal.  (/)  The 
distinctions  upon  these  heads  have  been  before  fullv  discussed  and  pointed  out 
in  Chap.  IV.  Sec.  12  of  this  Treatise,  to  which  the  reader  is  referred,  as  well 
for  information  upon  this  point  as  upon  the  remedies  from  time  to  time  provided 
by  the  Legislature  for  the  inconvenience  arising  from  the  defect  of  power  in 
courts  of  equity  to  compel  the  appearance  of  parties  who  are  either  resident 
cot  €^  their  jurisdiction,  or  who  have  absconded  for  tlie  purpose  of  avoiding 
their  process,  (m) 


SECTION  VL 

Of  Contempts  of  the  Subpcena. 

If  upon  service  of  this  writ  the  defendant  beat  the  party  serving  it,  or  use 
teandalotts  or  contemptuous  words  against  the  Court  or  the  process  thereof,  he 
hereby  commits  a  contempt  of  the  Court,  and  the  defendant  is  liable  to  punish- 
es)  Parker  ▼.  Blackboorne,  2  Vera.  369.         (/)  5  Ves.  147. 
(^)    Pmrker  ▼.  Blackboame,  ubi  iupra,  {h)  Hunt  ▼.  Le^r,  6  Yes.  147. 

(t)    Vide  ante,  p.  2C6.  (k)  Ante,  p.  262. 

(/)  Anle^  p.  268.  (m)  Ante,  p.  270. 
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meDt  by  imprisonment  $  (n)  and  it  appeara  to  have  been  held  that  if  upon  a 
copy  of  the  writ  being  served,  and  the  writ  shown,  the  person  speaks  wilh 
contempt  before  he  knew  its  contents,  or  from  what  Court  it  issued,  it  will  be  a 
contempt,  (o) 

Contempts  of  this  description  are  called  extraordinary  contempts*  to  dis- 
tinguish them  from  those  which  are  incurred  by  the  mere  act  of  disobedience 
to  the  ordinary  process  of  the  Court  Some  diflerenoe  appears  to  exist  in  the 
r  *5A0  1  Pi^^^^  ^^  ^®  Court  in  cases  of  contempts  of  this  nature,  whi^ 
I-  -'  consist  *in  the  mere  use  of  scandalous  or  contemptuous  words,  and 

those  which  consist  of  beating  or  other  corporeal  ill  usage  of  the  person  serving 
it.  It  seems  that  where  actual  battery  is  proved,  the  ofiending  party  may  be 
ordered  to  stand  committed  at  once,  upon  motion,  without  further  examina- 
tion, (p)  In  such  case,  however,  the  battery  must  be  proved  by  the  affidavit  of 
two  witnesses;  {q)  and  if  it  rests  upon  the  evidence  of  one  witness  only,  the 
Court  will  only  make  an  order  for  the  committal  of  the  defendant,  unless  he 
shows  cause  against  it  within  a  limited  time,  (r) 

Where  the  contempt  is  by  abusive  and  scandalous  words  against  the  Court, 
or  the  process  thereof,  and  they  are  proved  by  the  affidavit  of  two  witnesses, 
the  party  offending  may  likewise  be  ordered  to  stand  committed,  upon  motion, 
without  further  examination ;  («)  but  where  there  is  only  the  aifidavit  of  one 
witness,  the  proper  course  appears  to  be  to  move  for  an  attachment,  wherenpon 
the  offending  party  may  be  brought  up  to  be  examined :  and  then  if  the  misde- 
meanor shall  be  confessed,  or  proved  against  him«  he  shall  stand  committed, 
unless  he  satisfy  the  Court  and  pay  the  prosecutor  his  costs,  (t)  In  such  case, 
also,  it  seems  that  the  misdemeanor,  if  not  admitted,  must  be  proved  by  the 
oaths  of  two  witnesses,  otherwise  he  must  be  discharged,  though  his  diachaige 
will,  in  such  case,  be  without  costs,  in  respect  of  the  oath  made  against  him.  (tr) 


SECTION  VII. 

0/  Counlerfeit  Subpcenat* 

It  is  to  be  observed  that  a  counterfeit  subpcsna  does  not  oblige,  and  thai  wbo- 
r  *570  1  soever  serves  it,  if  he  knows  it,  misbehaves  *himself,  and  an  atcaeb- 
^  -^  ment  will  go  against  him  for  the  contempt  which  he  has  thereby 

committed,  {x)  In  Thatcher's  case  a  clerk  in  Chancery  was  committed  by  ths 
Lord  Keeper  for  a  very  high  misdemeanor  in  sending  writs  into  the  countiy 
with  soft  yellow  wax  upon  them,  without  being  sealed  with  the  Great  Seal,  ss 
if  they  had  been  actually  sealed ;  and  this  was  said  to  be  a  misdemeanor  next 
to  counterfeiting  the  seal ;  and  he  was  bound  in  1,000/.  himself,  and  two  moie 
in  600/.  each,  for  his  appearance,  in  order  for  an  information,  (y) 

(n)  1  Newl.  Pnc  67.  (o)  Hind.  86. 

(p)  BeamM,  Oid.  804.  (o)  Anon,  8  Atk.  219. 

(r)  EilioC  ▼.  Htlmarack,  1  Mer.  902 ;  Van  v.  Price,  1  Dick.  91 ;  Moigan  v.  Jodo^  W. 
Vide  eliam  Williams  v.  Jotmi,  3  Dick.  477 ;  1  Mer.  303,  n,  where  a  Mmilar  older  mi 
made,  and  because  the  defendant  was  of  a  ferocious  disposition,  and  no  one  dared  serve  bin^ 
it  was  farther  ordered  that  leaTing  the  order  at  his  dwelling-house  diould  be  good 

(•)  Beames,  Ord.  205.  (t)  Ibid. 

(tt)  Ibid.     As  to  the  method  of  proceeding  under  attachawpts  for  coni 
vide  pott.  Contempts. 

(x)  Hind.  86.  (y)  12  Mod.  866 ;  Hind.  93. 
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SECTION  VIIL 

Of  the  Costs  of  the  Subpcma, 

Undkr  the  old  practice  of  the  Conrt  the  costs  of  suing  out  a  subpcena  to  ap- 
pear and  answer  were  6s.  Sd,  for  drawing  the  prsecipe  and  leaving  the  same  at 
the  office,  (z)  and  8^.  for  the  subpcena  if  seaiea  at  a  general  seal,  when  there 
was  one  defendant  or  two,  (a)  and  when  there  were  three  defendants,  8«.  6d, 
If  the  writ  was  sealed  at  a  private  seal  when  other  matters  were  sealed,  there 
was  an  extra  fee  of  3«.  6c/.  charged  for  sealing ;  and  if  the  Great  Seal  was 
opened  expressly  for  the  purpose,  the  charge  was  two  guineas  extra,  (b)  But 
by  the  present  practice,  as  regulated  by  Lord  Brougham's  orders,  (c)  the  amount 
to  be  allowed  in  costs  for  every  subpoena  other  than  a  subpcena  duces  teeum^ 
including  the  prsecipe^  attendance,  and  sum  paid  for  sealing,  is  fixed  at  bs, 
lOc/L ;  (a)  *in  addition  to  which  sum  the  solicitor  suing  out  the  same  p  j^.^.  -. 
Is  to  be  allowed  one  (ee  of  09.  Sd.  for  the  praecipe  and  attendance  L  '  J 
on  such  sealing,  as  heretofore,  when  the  number  of  names  included  therein  shall 
not  exceed  nine,  and  if  they  shall  exceed  nine  in  number,  then  an  additional  fee 
or6«.  8(/./  and  if  they  exceed  eighteen,  a  further  fee  of  d«.  8({.,  and  so  in  pro- 
portion for  every  additional  number  of  nine  names  included  in  such  prmcipe. 

By  the  second  of  Lord  Lyndhurst's  orders  (e)  the  costs  of  all  subpoenas  to 
vppeax  are  directed  to  be  costs  in  the  cause. 


♦CHAPTER  VIIL  [    'STZ    ] 

Of  Process  of  Contempt. 


Sect.  L^^Of  Contempts  in  Otnerci. 

Where  a  party  having  been  duly  served  with  a  subpoena  neglects  or  refuses 
to  appear,  he  is  said  to  have  incurred  a  contempt  of  the  Court ;  and  so  he  does 
if,  having  appeared,  he  refuses  to  answer  or  to  obey  any  decree  or  order  which 
the  Court  may  think  proper  to  make. 

Contempts  of  the  nature  above  alluded  to  are  styled  ordinary  contempts,  or 
contempts  in  process ;  and  as  they  merely  relate  to  the  transactions  between 

(r)  1  Turn.  &  V.  8.  (a)  Ibid.  104. 

\bS  Ibid.  105.  (e)  Ord.  21  Dec.  lASS;  Ord.fi. 

(i/)  Bj  itaL  8  &  4  W.  4.,  c.  94,  s.  81,  it  is  enacted  that  there  ehall  horeafler  be  paid  for 
each  9ubpiBna  on  the  same  being  aealed,  the  aum  of  five  ahillings  and  dzpence,  which  aam 
•bAll  be  received  by  the  patentee  of  the  Subpoena  office  until  hia  death  or  reaignation  of,  or 
removal  from,  hia  aaid  office,  who,  out  of  auch  sum  ao  to  be  received  hj  him,  ahall  paj  to 
the  receiver  of  the  sixpenny  writ  duty  the  sum  of  sixpence;  to  the  chaff  wax  and  hia  deputy, 
for  their  equal  oae,  the  aum  of  twopence,  and  to  the  aealer  attached  to  the  Great  Seal  and  his 
depoty,  for  their  equal  uae,  the  like  sum  of  twopence ;  and  from  and  after  the  death,  resigna- 
tioo,  or  removal  of  the  present  patentee,  auch  writs  of  subpcena  shall  be  sealed  by  the  aaid 
deik  of  the  affidavits,  who  shall  thenceforth  roceive  the  same  aum  of  five  shillings  and  sixr 
pence,  and  after  discharging  the  tike  fees  and  outgoings  to  the  several  before  mentioned  offi- 
eeia,  shall  pay  what  may  remain  to  the  aaid  Accountant  Ctoneral,  to  be  by  htm  placed  to  the 
cndit  of  the  said  account,  entitled  *<  The  Soiton'  Fiee  Fund  Aocoont'' 

(e)  Old.  8  Ap.  1838. 
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party  and  party,  the  offender  may  pui^  his  contempt,  by  doing  whatever  the 
act  is,  the  non- performance  of  which  has  brought  him  into  contempt,  and  pay- 
ing  to  the  other  party  whatever  costs  may  have  been  occasioned  by  this  oondnet 

Ordinary  contempts  are  divisible  into  such  as  are  committed  by  non-obedience 
to  the  subpcenoy  and  such  as  are  committed  by  non-obedience  to  a  decree  or 
order.  The  latter  species  of  contempt  will  bo  the  subject  of  a  future  Section 
of  the  Chapter  upon  Decrees. 

There  is  another  species  of  contempt  in  which  the  dignity  of  the  Court  it 
chiefly  concerned,  and  which  cannot  be  purged  by  mere  satisfaction  to  the 
party,  but  may  be  the  subject  of  punishment  by  the  infliction  of  imprisonaient 
or  fine.  These  are  called  extraordinary  contempts,  and  are  the  subject  of 
peculiar,  modes  of  proceeding,  which  will  oe  pointed  out  in  another  part  of  this 
Treatise. 

At  present  the  reader's  attention  will  be  drawn  to  the  method  to  be  adopted 
when  a  party  is  guilty  of  a  contempt  by  non-obedience  to  the  tubpana,  which, 
r  *57^  1  ^^^'^  ^^®  *party  is  a  corporation  aggregate,  is,  as  we  have  seen 
I-  -^  before,  by  issuing  a  writ  of  distringas  directed  to  the  sheriff  or 

other  proper  officer,  commanding  him  to  distrain  the  lands  and  tenements,  goods 
and  chatties  of  the  corporation,  till  the  corporation  appears  to  or  answers  the 
bill  (a) 

Where  the  party  is  a  corporation  sole,  or  other  individual  not  entided  to  pri- 
vilege of  Parliament,  process  is  commenced  by  issuing  an  attachment,  which 
is  a  writ  directed  to  the  proper  officer,  commanding  him  to  take  the  conCama- 
cious  person,  and  to  bring  him  before  the  Court  to  answer  touching  his  con- 
tempt, and  such  other  matters  as  shall  be  alleged  against  him. 

In  the  case  of  a  Peer  of  Parliament,  or  a  Member  of  the  House  of  Commons, 
whose  persons  are  privileged  from  arrest,  the  process  of  contempt  is  commenced 
by  issuing  a  sequestration^  which  is  a  writ  or  commission  authorizing  the  per- 
son to  whom  it  is  directed  to  enter  upon  the  real  and  personal  estate  of  the 
party  in  contempt,  and  to  take  the  rents,  issues  and  profits  into  their  own  pos- 
session, &c.,  till  the  contemner  shall  do  what  is  required  of  him.  The  same 
process  is  also  resorted  to  when  the  party  is  an  officer  of  the  Court. 


,     SECTION  n. 

Of  the  Writ  of  Attachment. 

It  has  been  stated,  that  the  first  process  against  an  individual  not  privileged, 
either  for  not  appearing  or  not  answering,  is  an  attachment,  which  is  a  process 
that  issues  out  of  all  Courts  of  Record  in  cases  of  contempts,  and  is  awarded 
by  the  judges,  at  their  discretion,  on  a  bare  suggestion,  or  on  their  own  know- 
ledge. In  this  Court  it  issues  under  the  Great  Seal,  and  is  directed  to  a  sheriff 
or  other  ministerial  officer,  commanding  him  to  attach  the  party,  so  that  he  may 
be  brought  before  the  Court  to  answer  touching  his  contempt,  ^l^c 

The  word  attachment  is  derived  from  the  French  word  attacher,  whidi  sig- 
r  *fi74  1  i^ifi^s  ^  ^^^  ^^  apprehend,  by  commandment  *of  a  writ  or  pre- 
'-  -'  cept;  (fr)  and  *Mt  differs  from  arrest,  in  that  he  who  arresteth  a 

man  carrieth  him  to  a  person  of  higher  power  to  be  forthwith  disposed  of;  bat 

(a)  For  the  method  of  prooeediag  to  compel  the  appeuraDoe  or  answer  of  a  cofponliflB 
aggregate,  vidt  ante,  p.  190. 

(b)  Jacob.  Law  Diet 
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he  that  attacheth  keepeth  the  party  attached,  and  presents  him  in  Court  at  the 
day  assigned,  (c)     The  writ  is  in  the  following  form  : 

fVUliam  the  Paurthj  fyc.  To  the  sheriff  of  Surrey ^  greeting,  JVe  com- 
mand  you  to  attach  C,  /).,  so  as  to  Iwve  him  before  us  in  our  Court  of  Chan- 
eery,  wheresoever  the  said  Court  shall  then  be^  there  to  answer  to  us  as  well 
touching  a  contempt  which  he,  as  it  is  alleged,  hath  committed  against  us,  as 
also  such  other  matters  as  shall  be  then  and  there  laid  to  his  charge;  and 
further,  to  perform  and  abide' such  order  as  our  said  Court  shall  make  in  this 
behalf;  and  hereof  fail  not^  and  bring  tins  writ  with  you.  PFilness  ourse^ 
at  fVestminster,  this  day  of  ,  in  the  year  of  our 

rsign,  fyc 

To  the  bottom  of  this  writ,  on  the  right  hand  side,  must  be  put  the  surname 
of  the  Master  of  the  Rolls,  or  of  the  Six  Clerk  in  whose  division  the  writ  is 
made  out,  and  the  object  of  the  writ  must  be  expressed  by  endorsement,  viz : 
•'  By  the  Court,  for  not  appearing  {or  answering)  at  the  suit  of  A,  B,  plain- 
tiff" The  surname  of  the  Clerk  in  Court  who  makes  out  the  writ  must  also 
be  written  on  the  back,  somewhere  about  the  middle,  (d) 

There  is  also  appended  to  the  writ  a  label  or  direction  expressing  the  nature 
of  the  writ,  and  the  day  of  the  return,  viz  :  ^^  To  the  sheriff  of,  fyc,  An 
attachment  against  C,  D,  for  not  appearing  {or  not  answering)  at  the  suit  of 
A.  B.,  returnable  on  tlie  day  of  .  (e) 

This  process  issues  for  a  contempt,  as  well  in  not  appeariug  as  in  not  answer- 
ing after  appearance ;  and  as  the  rules  of  proceeding  in  both  cases  are  similar, 
the  observations  in  the  ensuing  Sections  must  be  taken  to  apply  to  both  species 
of  contempt,  unless  where  a  distinction  is  expressly  pointed  out. 

It  is  to  be  observed  an  attachment  for  not  appearing  and  *not  p  ^^^^  -. 
answering  will  not  issue  against  the  Attorney  General,  whose  non-  ^  -^ 

appearance,  upon  being  attended  with  a  copy  of  the  bill,  will  not  be  considered 
as  a  contempt,  but  as  a  nil  didt;  {f)  nor  can  such  a  process  be  issued  against 
a  corporation  aggregate,  which  being  an  ideal  or  invisible  person,  existing  only 
in  the  contemplation  of  law,  cannot  be  attached  or  apprehended,  {g) 

An  attachment  would  also,  as  we  have  seen,  be  an  improper  process  to  issue 
against  a  Peer  or  other  person  having  privilege  of  Parliament,  against  whom 
the  first  process  is  by  sequestration,  unless  in  the  case  of  an  infant  Peer,  against 
whom  it  seems  that  an  attachment  may  be  sealed,  for  the  purpose  of  affording 
foundation  for  an  order  for  a  messenger  i  but  in  such  case,  as  well  as  in  the  case 
of  all  other  infants,  the  attachment  is  never  executed.  {h\ 

It  is  likewise  unusual  to  issue  an  attachment  against  tne  warden  of  the  Fleet, 
who  is  always  supposed  to  be  present  in  Court;  (t)  and  it  seems  that  a  sworn 
clerk  is  abo  exempted,  and  that  the  proper  process  against  him  is  a  sequestra- 
tion nisi,  which  is  tantamount  to  a  suspension  from  office,  which  was  formerly 
the  course  of  proceeding  to  enforce  his  appearance,  {k) 

Ordinarily,  M^l  feme  covert  be  in  contempt  the  husband  must  be  included  in 
the  attachment ;  (/)  the  Court  has,  however,  stayed  process  of  contempt  against 
him  for  want  of  his  wife's  answer,  where  it  has  appeared  by  affidavit  that  she 
had  left  him,  and  that  he  had  no  power  over  her.  {m)  And  cases  may  exist 
where  she  may  be  attached  alone,  as  where  her  husWid  is  out  of  the  realm, 
and  she  is  sued  in  respect  of  a  debt  on  her  separate  estate,  (n)  or  where  she 

(e)  IMd.  (d)  Hiod.  103. 

(e)  Ibib.  (/)  Ante,  183. 

(e)  Ante,  189.  (A)  Ante,  p.  230,  n.  (z). 

(t)  Anon.,  M08.238.  (A)  Corbyn  ▼.  Birch,  2  Dick.  636. 

(0  Prac.  Reg.  53.  (m)  Vide  anie^  308. 

(fi)  AntCy  206. 
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obstinately  refuses  to  join  with  her  husband  in  his  defence,  or  has  oommitted  a 
tortuous  act,  (o)  or  where  she  has  obtained  an  order  to  answer  separatdy,  and 
does  not  put  in  her  answer  in  conformity  with  such  order,  (p) 
r    *57A    1      *^y  ^^^  standing  order  of  the  Court,  all  process  of  contempt 
^  -'  must  be  made  out  into  the  proper  county  wheie  the  party  against 

whom  the  same  issues  is  resident  or  dwelling,  unless  he  shall  be  then  in  or 
about  London,  in  which  case  it  may  be  directed  into  the  county  where  he  shall 
then  be.  (q)  It  is  particularly  necessary  that  this  rule  should  be  attended  to 
where  an  attachment  has  been  issued  for  want  of  an  answer,  and  it  is  intended 
to  proceed  to  take  the  bill  pro  confesso^  under  the  1  W.  4,  c.  36,  s.  15,  with- 
out the  intermediate  process  of  attachment  with  proclamation,  pursuant  to  rule 
1,  of  that  section  |  because  by  that  rule  an  affidavit  is  required  to  be  made  by 
the  solicitor  of  the  plaintiff  or  his  town  agent,  that  the  person  suing  forth  socfa 
writ  veiily  believed  that  at  the  time  of  suing  forth  the  attachment,  the  defendant 
was  in  the  county  into  which  such  writ  was  issued. 

It  seems,  however,  that  in  ordinary  cases  a  plaintiff  may  at  the  same  time 
sue  out  two  or  more  attachments  against  the  same  defendant  into  difiereot 
counties,  but  only  one  of  them  must  be  executed,  otlierwise  the  party  would  be 
liable  to  an  action ;  M  and  where,  a  defendant  being  in  contempt,  the  attorney 
sued  an  attachment  into  Kent  and  another  into  London,  and  arrested  the  defend- 
ant upon  each,  upon  this  being  shown  to  the  Court,  costs  were  ordered  to  be 
taxed  by  the  Master,  for  irregularity  and  vexation ;  but  in  regard  that  the  plain- 
tiff was  poor,  the  Court,  upon  his  prayer,  ordered  the  costs  to  be  paid  by  the 
defendant  out  of  a  sum  of  600il  decreed  to  the  plaintiff  and  resting  in  Court, 
and  the  defendant  was  set  at  liberty  without  entering  his  appearance  with  the 
Registrar,  for  the  Court  said  none  should  take  advantage  of  his  own  wrong.  («} 

If  the  defendant  resides  in  the  county  palatine  of  Lancaster,  the  attachment 
must  be  directed  to  the  Chancellor  of  tlie  Duchy^  or  his  deputy,  commanding 
him  to  issue  his  mandate  to  the  sheriff,  to  attach  the  party ;  and  to  enforce  obe- 
dience, it  is  necessary  to  obtain  an  order,  which  is  of  course  upon  the  Chan- 
cellor, to  return  the  writ,  and  afterwards  an  order  upon  the  sheriff  to  return  the 
mandate,  (t) 

r  *5T7  1  'Fofnicfly  writs  in  process  against  persons  resident  in  the  ooon- 
^  -^  ties  palatine  of  Chester  or  Durham  were  addressed  to  the  Cham- 

berlain of  the  first  and  the  Bishop  of  the  second;  but  since  the  statute  10  Gea 
4,  1  Will.  4,  c.  70,  by  which  the  jurisdiction  of  the  Chamberlain  of  the  county 
palatine  of  Chester  has  been  abolished,  such  writs  have  been  addressed  to  the 
sheriff.  By  the  6  &  7  Will.  4,  c  19,  the  secular  jurisdiction  of  the  Bishop  of 
Durham  has  been  transferred  to  the  King,  so  that  process  directed  to  that  county 
must  now  be  addressed  to  the  sheriff,  and  not  the  Bishop. 

Where  the  defendant  is  in  a  city  or  town  which  is  a  county  in  itself,  the  writ 
must  be  directed  to  the  sheriff  of  city  or  town. 

If  the  defendant  resides  within  the  Cinque  Ports,  the  attachment  is  directed 
to  the  Lord  Warden  of  the  Cinque  Ports ;  and  if  the  defendant  is  a  prisoner 
either  in  the  Fleet  or  King's  Bench  prisons,  the  process  must  be  directed  to  the 
Warden  of  the  Fleet,  or  to  the  Marshal  of  the  Marshalsea.  (u) 

According  to  the  old  practice  of  the  Court,  this  writ,  as  well  as  all  other  pro- 
cess of  contempt,  must  have  been  returnable  in  Term  time ;  (x)  and  it  was  also 
requisite  where  it  was  intended  to  proceed  to  a  sequestration,  or  to  take  a  biU 


(o)  Ante^  306.  (p)  Ante,  211. 

(q)  Beames^  Ord.  199.  (r)  1  Smith,  Ch.  Pra.  84. 

(»)  Prac  Reg.  48.  (/)  1  Turn.  dtV.  118. 

(u)  1  Harr.  122.    Trotter  v.  Trotter,  Jac  533. 

Ix)  Hind,  101. 
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ffo  tof^esio^  that  there  should  be  fifteen  days  between  the  teste  (or  date)  and 
the  return  of  the  writ,  unless  the  defendant  lived  within  ten  miles  of  London, 
when  an  order  might  be  obtained,  by  motion  or  petition  of  course,  to  make  the 
several  processes  returnable  immediately,  {y)  In  order,  however,  to  save  the 
expense  of  the  order  for  a  writ  returnable  immediately,  in  a  town  cause,  and 
also  10  get  rid  of  the  delay  in  the  process  occasioned  by  that  proceeding,  a 
clause  has  been  introduced  into  the  1  Will.  4,  c  36,  s.  15,  rule  3,  by  which  it 
is  provided,  ^*  that  the  party  prosecuting  any  contempt  shall  be  at  liberty,  with- 
out  ordeu  to  sue  forth  the  several  writa  in  process  of  contempt  returnable 
immediately^  in  case  the  party  in  contempt  resides  or  is  in  London^  or  untkin 
twenty  miles  thereof,  and  that  in  other  cases  the  party  prosecuting  a  contempt 
shall  be  at  liberty,  vnthaut  order^  to  sue  forth  such  several  writs  r.  ^_^  ^ 
returnable  in  vacation,  'provided  that  there  b($  fiAeen  days  between  ^  ^ 

the  teste  and  the  return  of  each  writ."  (c) 

The  effect  of  this  Act  is,  to  extend  the  power  of  issuing  attachments  and 
other  process  returnable  in  vacation  to  all  cases,  with  the  restriction,  that, 
where  the  party  resides  above  twenty  miles  from  London,  there  shall  heffteen 
days  between  the  teste  and  the  return,  and  to  permit  such  process  to  be  issued 
without  a  previous  order  to  that  effect. 

It  is  to  be  observed  that  where  an  attachment  is  issued  not  returnable  imme- 
diately, but  of  which  the  return  must  take  place  in  Term  time,  it  must  still,  as 
before,  be  made  returnable  on  a  general  return  day ;  thus  when  the  last  of  the 
fifteen  days  required  by  the  above  rule  of  the  1  W.  4,  c.  36,  falls  in  Term  time, 
the  auachment  must  be  made  returnable  on  one  of  the  general  return  days  of  the 
Term  occurring  after  the  expiration  of  the  fifteen  days,  (d) 

An  attachment  cannot  have  a  longer  return  than  the  last  return  of  the  Term 
Mkiwing  that  in  which  it  is  tested  $  if  made  returnable  immediately,  it  is  only 
in  force  until  such  last  return  of' the  following  Term ;  and  if  executed  afterwards, 
its  execution  is  liable  to  be  discharged  for  irregularity,  (e) 


Formerly  no  attachment  or  other  process  issued  without  order,  {/)  but  now 
the  ordinary  process  of  contempt,  namely,  attachment,  attachment  with  procla- 
mations, and  commission  of  rebellion,  issue  without  order,  (g)  unless  in  cases 
where  they  are  issued  against  defendants  residing  in  parts  of  the  United  King- 
dom out  of  the  jurisdiction  of  the  Courts  at  Westminster,  or  in  the  Isle  of  Man, 
under  the  2  W .  4,  c.  33,  (A)  and  4  iSz;  5  W.  4,  c  82,  (t)  in  which  an  order  is 
required  to  authorize  the  issue  of  the  process,  and,  it  seems,  that  such  order 
can  only  be  granted,  where  the  defendant  has  already  been  served  with  a 
subpcma  under  those  Acts,  upon  motion,  of  which  personal  notice  has  been 
given  to  him.  {k) 

*In  the  case  of  zfeme  covert  also,  an  attachment  cannot  be  issued  ^  ^g^Q  -i 
against  her  alone,  without  an  order,  (which  must  be  obtained  upon  ^  ^ 

(c)  Sugden'fl  Acta,  by  Jemmett,  63.  The  number  of  days  specified  within  which  •  writ 
it  eipneaned  to  be  returnable  appears  to  mean  entire  days.  Mootbam  ▼.  Waskett,  1  Mer. 
S43.  Under  the  old  practice  the  fifteen  days  were  reckoned  exclusively  of  the  day  of  the 
tette^  bat  iocluding  the  day  of  the  return.     1  Px.  Aim.  83. 

id)  I  Smith,  Ch.  Prac.  85.  {e)  Ibid. 

(/)  Beames,  Ord.  113,  273 

(g)  Gilb.  For.  Rom.  81.     Edwards  ▼.  Pool,  2  Dick.  693. 

(A)  AiUe^  277.  (i)  Ante^  279. 

{k)  Haisluckv.  Stewarty  6  Sim.  321. 
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notice)  (/)  unless  there  has  heen  a  previous  order  for  a  separate  answer ;  (m) 
and  where,  after  appearance,  an  attachment  was  moved  for  against  zfeme  covert 
executrix,  whose  husband  was  abroad*  the  Vice  Chanceilor  said  the  proper 
course  was  first  to  move  (upon  notice)  that  she  might  answer  separately,  (n) 

It  has  been  held,  however,  that  where  a  defendant  has  been  discharged  oot 
of  custody  upon  promising  to  put  in  au  answer,  and  the  costs  of  contempt  have 
been  accepted  but  no  answer  is  put  in,  it  is  necessary,  in  order  to  authorize  die 
clerk  in  Court  to  make  out  another  attachment,  that  an  order  for  this  purpoie 
should  be  obtained,  (o) 

In  ordinary  cases,  where  an  attachment  for  want  of  appearance  is  to  be  sued 
out,  an  affidavit  must  be  made  by  the  person  who  served  the  subpcsruu,  contaioiiif 
positive  and  certain  averments  of  the  time,  place  and  manner  of  service,  (p) 
and  of  default  having  been  made  in  appearance,  -{q)  And  the  solicitor  for  the 
plaintiff  must  then  apply  to  his  clerk  in  Court,  and  bespeak  an  attachmeot, 
producing  at  the  same  time  the  original  affidavit  of  service  as  his  authority  for 
issuing  the  wriL     This  affidavit  must  be  filed  btfore  tf^e  process  is  issued,  (r) 

If  the  attachment  is  for  want  of  an  answer,  no  affidavit  is  necessary,  and  ia 
such  cases  it  seems  to  be  the  usual  practice  for  the  Clerk  in  Court  previou^ 
to  acquaint  the  adverse  clerk  in  Court  with  his  intention  to  issue  it.  This, 
however,  is  a  mere  matter  of  courtesy,  which  he  need  not  observe  unless  he 
please.  («) 

r  *^R0  1  *^^^^  ^^  ^^l®''^  ^^  Court  has  made  out  the  writ  he  delivers  it  to 
^  -^  the  bag-bearer  of  the  Six  Clerks'  office,  who  will  get  it  sealed.    If 

intended  to  be  sealed  at  a  general  seal,  it  is  tested  for  that  day,  but  if  left  with 
the  bag-bearer  for  the  first  private  seal,  or  if  sent  down  to  the  Lord  Chanodlor 
in  vacation,  it  bears  teste  on  the  day  on  which  it  is  lefl  with  the  bag-bearer,  and 
not  on  the  day  on  which' it  may  be  sealed,  (r)  In  Term  time  every  day  is  i 
seal  day. 

It  is  to  be  observed  that  if  an  attachment  is  sealed  before  the  party  is  in  con- 
tempt it  will  be  irregular,  although  it  is  not  executed  till  after  the  contempt  has 
been  incurred. 

When  the  attachment  has  been  sealed,  the  purpose  for  which  it  is  issued  mast 
be  indorsed  upon  it.  as  ^^for  want  of  appearance^^  or  **  want  of  answer^^*  («) 
and  then  the  clerk  in  Court  must,  previously  to  issuing  the  writ,  enter  it,  and 
the  cause  for  which  it  is  so  issued,  in  the  Registrar's  book,  and  if  not  so  entered 
it  may  be  set  aside  for  irregularity,  {t) 


(/)  Buabell  v.  Buahell,  1  8.  &  S.  164.         (in)  Powell  v.  Prentice,  ante  p.  211. 

(n)  Banyan  ▼.  Mortimer^  Mad.  Sc  Geld.  278. 

(o)  Anon.  1  Turn,  and  V.  107.  (p)  Hind.  102. 

(g)  1  Newl.  70. 

(r)  Broomhead  v.  8mith,  8  Yea.  357.     Gardner  v.  Rowe,  4  Ruw.  578. 

(«)  1  Harr.  117.  The  practice  of  tlie  Six  Clerks'  office  has  long  been  for  the  derb  m 
Court  to  give  each  other  two  days*  notice,  in  writing,  before  the  sealing  of  an  attachment 
for  want  of  an  answer :  and  it  seems,  from  an  order  in  Hand's  Solidton'  Assistant,  p.  S3; 
that  where  the  plaintiff's  clerk  in  Court  had  given  notice  to  the  clerk  in  Court  for  the  defend- 
ant that  he  would  on  the  next  day  seal  an  attachment  against  the  defendant,  upon  whkh  tke 
defendant's  clerk,  on  the  same  day,  gave  notice  to  the  plaintiff's  clerk  that  he  woaki  mom 
for  six  weeks'  time,  and  accordingly,  on  that  day,  obtained  the  order  for  time,  but  did  oot 
serve  it  till  two  days  afterwards,  previously  to  which,  however,  the  plaintiff's  clerk  eesled 
the  attachment,  the  attachment  was  set  aside,  with  costs,  as  having  been  obtained  oontiaiy  is 
the  constant  and  uniform  practice  of  the  office. 

(r)  1  Smith  Ch.  Pra.  84.  («)  Hind.  102. 

(t)  James  V.  Philips,  2  P.  Wms.  657.  Smith  v.  Thompson,  4  Mad.  179.  There  an 
two  books  kept  in  the  Six  Clerks*  office ;  the  bills  which  are  filed  are  entered  in  one  of  then, 
and  of  these  the  defendant  must  take  notice.     In  the  other  are  contained  mecely  the  titles  ef 
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It  18  a  rule  of  Court  that  the  Registrar  shall  not  enter  in  his  office  any  common 
rale  or  attachment  issuing  from  the  Six  Clerks'  office  but  by  a  note  under  the 
hand  of  the  clerk  who  is  the  attorney  in  the  cause,  or  his  agent  or  deputy  by 
him  appointed,  for  whom  he  will  answer,  {u)  And  where  an  attachment  for 
noQ-appearance  was  taken  out  before  the  bill  was  entered  in  a  book  kept  in  the 
Six  Clerks'  office,  called  the  bill-book,  though  the  bill  had  been  filed  in  the 
Six  Clerks'  office,  Ijord  Hardwicke  seemed  to  think  that  it  was  irregular,  and 
that  an  entry  in  the  bill-book  was  necessary  to  give  the  party  notice,  private 
notice  to  the  solicitor  not  being  sufficient ;  but  being  uncertain  as  to  the  course 
of  the  Court,  his  Lordship  ^referred  it  to  the  Master,  {y)  It  is,  p  ,.^.  -^ 
however,  now  settled  tliat  such  an  entry  is  indispensably  neces^  ^  -^ 

sary,  to  give  the  party  notice,  and  that  an  attachment  issued  without  such  an 
entry  would  be  discharged  forthwith,  {z) 

This  role  also  extends  to  amended  billsn  and  it  has  been  decided  that  an 
amended  bill  is  not  considered  to  be  on  the  file,  for  the  purpase  of  an  attach- 
ment, before  an  entry  has  been  made  of  the  amendment  in  the  Six  Clerk's 
book  $  and  that  there  is  not  any  diffisrence  in  this  respect  between  the  amend- 
ment of  a  bill  which  has  been  answered  and  the  amendment  of  a  bill  which  has 
not  been  answered,  (a) 

According  to  the  ola  orders  of  the  Court,  no  process  of  contempt  could  have 
been  made  and  sent  to  the  Great  Seal  at  the  suit  of  any  person  prosecuting  in 
forma  pauperis  until  it  had  been  signed  by  the  Six  Clerk  who  acted  for  him  ; 
bot  this  IB  now  altogether  disused ;  w)  when,  however,  process  is  sued  out  by  a 
pauper,  the  order  for  admission  in  forma  pauperis  ought  to  be  produced  in  the 
office,  (c) 

An  attachment  is  consideied  to  be  issued  when  it  is  delivered  out  by  the 
aealer  to  the  clerk  in  Court,  and  therefore  where  an  attachment  had  been  sealed 
and  delivered  out  to  the  clerk  in  Court  before  the  affidavit,  upon  which  it  was 
isvoed,  had  been  filed,  it  was  held  to  be  irregular,  although  it  was  not  parted 
with  by  the  Clerk  in  Court  till  after  tlie  affidavit  had  been  placed  upon  the 
&t,{d) 


By  the  standing  orders  of  the  Court,  <^  every  suitor  who  prosecuteth  a  con- 
tempt ought  to  do  his  best  endeavour  to  procure  each  several  process  to  be  served 
and  executed  upon  the  party  prosecuted ;  and  upon  his  wilful  default  therein 
appearing  to  the  Court,  such  person  offending  shall  pay  unto  the  party  grieved 
good  costs,  and  lose  the  benefit  of  the  process  returned  without  such  endea- 
wur.  (e) 

It  is  particularly  necessary  that  this  rule  should  be  attended  to  in  cases  where 
it  is  intended  to  proceed  to  take  a  bill  *pro  confesso  against  a  de-  ^  *Ra2  1 
fendant  in  contempt  for  want  of  an  answer,  under  the  1  W.  4,  c.  '-  -J 

30, 8. 15,  by  omitting  the  ancient  process  of  attachment  with  proclamation,  ^,. 
pursuant  to  the  first  rule  of  that  section ;  since  it  requires  that  a  plaintiff  apply- 
ing for  a  sergeant-at-arms  under  that  rule  shall  satisfy  the  Court,  by  affidavit  of 
his  solicitor  or  of  his  town  agent,  (if  the  attachment  was  issued  by  such  agent) 


billi  wiieh  are  nat^filed,  bat  on  which  some  proceu  has  issued,  and  this  latter  is  kept  for  the 
sake  of  defendants  who  may  prefer  costs,  if  they  have  entered  an  appearance.  Belt's  Supp. 
to  Vcwy»  42. 

Prac  Beg.  47.  (y)  Leman  v.  Newnham,  I  Yes.  51,  53. 

Belt,  Sapp.  42.  (a)  Adamson  v.  Blackstock,  1  8.  dc  8.  118. 

Beam.  Ord.  217.  (e)  1  Harr.  330,  anUf  46. 

Gmidner  v.  Rowe,  4  Ross.  678.  (e)  Beam.  Ord.  66,  199. 
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that  due  diligence  was  used  to  ascertain  the  place  where  the  defendant  was  at 
the  time  of  issuing  such  writ,  and  in  endeavouring  to  apprehend  the  defendant 
under  the  same.  (/) 

The  rule  which  requires  due  diligence  to  be  used  in  executing  an  attachment 
may,  however,  be  dispensed  with  in  the  instance  of  an  infant  defendant*  is 
whose  case,  if  no  appearance  is  entered  to  the  subpcsna^  an  attachment,  altboogh 
sued  out  in  the  usual  manner,  is  never  executed,  the  plaintiff  being  at  liberty, 
upon  its  being  sealed,  and  before  its  return,  to  move  for  a  messenger  to  bnof 
the  infant  to  the  bar  of  the  Court  {g) 

The  first  thing  to  be  done,  after  the  writ  has  been  issued,  is  to  deliver  it  \o 
the  sheriff  or  other  officer  to  whom  it  is  directed ;  and  it  is  to  be  observed,  that 
although  it  is  directed  to  the  sheriff,  it  may  be  delivered  to  the  under-aherifl^  bj 
whom  all  the  duties  of  the  sheriff  which  do  not  require  his  personal  piesenoe 
are  usually  executed.  (A)  The  sheriff  or  other  officer  to  whom  any  writ  is 
directed  or  delivered  ought  with  all  speed  and  secrecy  to  execute  such  writ,  (t) 
and  neither  he  nor  his  officers  can  dispute  the  authority  of  the  Conrt  out  of 
which  it  issues,  but  he  or  his  officers  are  at  their  peril  to  execute  the  same 
according  to  the  command  of  such  writ,  (k) 

If  the  defendant  is  already  in  the  custody  of  the  sheriff  either  upon  a  criminai 
sentence  or  civil  process,  no  further  arrest  is  necessary,  but  the  sheriff  must  give 
notice  of  the  attachment  to  the  jailer  in  whose  custody  the  defendant  is;  and 
it  is  to  be  observed  that  a  defendant  in  custody  upon  civil  process  against  whom 
an  attachment  has  been  issued  out  of  Chancery  for  a  contempt,  in  not  appearing 
r  *fiR^  1  ^^  answering,  cannot  be  discharged  under  an  Insolvent  Act  with- 
L  J  out  an  *order  of  the  Court  of  Chancery,  and  if  under  such  ciream- 

stances  the  sheriff  takes  upon  himself  to  discharge  him  he  will  be  liable  to 
commitment  (/) 

The  sheriff  cannot,  however,  detain  a  prisoner  in  custody  under  an  attach- 
ment out  of  the  Court  of  Chancery  beyond  the  period  of  thirty  days  from  the 
time  of  his  beinff  actually  in  custody  or  detained  (bein^  already  in  custody)  upoo 
the  process,  unless  the  last  of  such  thirty  days  shall  happen  out  of  Term,  io 
which  case  the  defendant  may  be  detained  till  the  expiration  of  the  first  four 
days  of  the  ensuing  Term ;  and  if  in  the  meantime  the  defendant  is  not  befoie 
taken  up  to  the  bar  of  the  Court  to  answer  his  contempt,  the  sheriflT,  jailer  or 
keeper  in  whose  custody  he  may  be  at  the  expiration  of  the  above- roentioned 
time  is  bound  to  discharge  him  out  of  custody,  without  payment  by  him  of  the 
costs  of  the  contempt,  which  are  in  that  case  to  be  paid  by  the  party  on  whose 
behalf  the  process  issued,  (m) 

Although  all  writs  and  processes  are  directed  to  the  sheriffs  of  the  different 
counties,  yet  they  never  execute  the  same  themselves,  but  the  ander-sherifis 
usually  make  their  warrants  to  their  bailiffs  or  officers  for  the  execution  of  sueh 
writs ;  (n)  and  it  is  the  duty  of  such  bailiffs  or  other  officers  to  execute  sueh 
warrants  according  to  their  directions. 

These  warrants  must  be  made  according  to  the  nature  of  the  writ,  and  contain 
the  substance  thereof,  and  be  made  out  in  the  high  sheriff's  name,  and  under 
the  seal  of  office,  (o) 

(/)   Vide  post,   "  Sergeant-at-Arms,**  and  "  taking  bills  pro  eonfesto.^* 

(fi;)  Ante,  p.  230,  mS  vide  post,  *' Messenger.** 

(k)  Impey,  Off.  Sheriff  U.  (t)  Ibid.  45. 

(Ar)  Ibid.  33. 

(/)  Kendal  v.  Barron,  cited  2  Dick.  661.     The  2  W.  4,  c.  58,  prorideB  for  the  diadiai«t 
of  person!  committed  for  contempts  of  this  nature,  upon  the  application  of  the  party 
mitted,  vide  post, 

(m)  1  W.  4  c.  86,  s.  15,  rule  4.  (n)  Impey,  Off  Sherifl^  59. 

(o)  Ibid. 
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By  the  6th  of  Geo.  1,  no  high  sheriff,  under-sheriff,  their  deputies  or  agents, 
shall  make  out  any  warrant  before  they  have  in  their  custody  the  writs  upon 
which  such  warrants  ought  to  issue,  on  forfeiture  of  10/.  And  every  warrant 
lo  be  made  out  upon  any  writ  out  of  the  King's  Bench,  Common  Pleas,  or 
Exchequer,  hrfore  judgment^  to  arrest  any  person,  shall  have  the  same  day 
and  year  set  down  thereon,  as  shall  be  set  down  on  the  writ  itself,  under  for- 
feiture of  *1  Oil,  to  be  paid  by  the  person  who  shall  fill  up  or  deliver  p  *k^a  -i 
out  such  warrant  ^  ^ 

By  2  Geo.  2,  every  warrant  that  shall  be  made  out  on  any  writ,  process,  or 
execution,  shall,  before  the  service  or  execution  thereof,  be  subscribed  or  indorsed 
with  the  name  of  the  same  attorney^  clerk  in  Courts  or  solicitor,  by  whom  such 
piocess,  &C.  shall  be  sued  forth.  But  the  not  subscribing  or  indorsing  the  name 
00  any  warrant  made  on  any  writ,  &^  shall  not  vitiate  the  same ;  but  such  writ 
ihall  be  valid  and  effectual,  provided  the  writ  whereon  such  warrant  is  made  out 
be  regulariy  subscribed  or  indorsed ;  and  every  sheriff  or  other  officer  who  shall 
make  out  any  warrant  upon  any  writ,  process  or  execution,  and  shall  not  sub- 
scribe or  indorse  the  name  of  the  attorney,  clerk  in  Court,  or  solicitor,  who  sued 
oot  the  same,  shall  forfeit  5il,  to  be  assessed  as  a  fine  by  the  Court  out  of  which 
nch  writs.  Sic  shall  issue;  one  moiety  to  His  Majesty,  and  the  other  to  the 
peison  aggrieved,  (p) 

The  warrant  must  be  had  brfore  the  arrests  or  the  arrest  will  be  illegal,  and 
the  party  grieved  may  have  his  action  for  false  imprisonment,  and  the  Court 
will  direct  the  bail-bond  to  be  cancelled,  (q) 

If  the  writ  be  sued  out  of  the  Court  of  Chancery  then  the  warrant  must  be, 

^^So  that  I  may  have  his  body  before  the  King,  in  his  Court  of  Chancery." 

And  if  out  of  the  Exchequer,  then, 

** Before  the  King's  Barons  of  his  Exchequer,"  ^z^c 

The  bailiff  or  officer  to  whom  the  warrant  is  directed  and  delivered  ought, 
with  all  speed  and  secrecy,  to  execute  the  same  according  as  it  commands  him, 
and  he  is  bound  to  pursue  the  effect  of  his  warrant;  M  and  it  is  to  be  observed, 
that  the  bailiff  of  a  hundred  may  execute  a  writ  out  or  the  hundred  where  he  is 
bailiff,  for  be  is  bailiff  all  the  county  over.  («)  It  must,  however,  be  within  the 
eoanty,  for  *the  sheriff^s  bailiwick  extends  no  further,  (t)  It  seems  ^  ^.g.  ^ 
that  an  arrest  may  be  by  the  authority  of  the  bailiff,  though  his  be  ^  J 

not  the  band  that  arrests,  nor  in  sight,  nor  within  any  precise  distance  of  the 
defendant;  it  is  sufficient  that  he  is  arrested,  (u) 

An  arrest  on  a  Sunday  is  absolutely  void,  (w)  If,  however,  a  defendant 
anested  on  a  Saturday  escapes  he  may  be  re-taken  on  a  Sunday,  for  that  is  not 
in  execution  of  the  process,  but  a  continuance  of  the  former  imprisonment ;  {x} 
iod  it  is  said  that  a  person  may  be  arrested  on  a  Sunday  on  the  Lord  Chan- 
edlor's  warrant,  or  an  order  of  commitment  for  contempt,  for  he  is  considered 
as  in  custody  from  the  time  of  making  the  order,  and  the  warrant  is' directed  to 
the  jailer  as  in  the  nature  of  an  escape  warrant,  (y)  (which  is  a  warrant  autho- 
rized under  the  1  Ann.  stat.  2,  c  0,  s.  1,  and  5  Ann.  c  0,  s.  3,  by  which  the 
iodge  of  any  Court  out  of  which  process  has  issued,  by  virtue  of  which  a  party 
AM  been  committed  to  prison  and  escapes  from  such  prison,  may  issue  a  war- 
nnt  for  his  re-apprehension,)  under  which  it  has  been  held  that  a  defendant 


(p)  See  12  Geo.  2  c  12,  t.  4. 

Ig)  4  Bsc  Abr.  452;  HaU  ▼.  Roche  8,  T.  R.  187. 

(r)  Imp.  Off  BhmfS,  45.  («)  lb.  46. 

(0  HwDiDood  V.  Taylor,  3  B.  &  Aid.  408. 

(tt)  Bblch  ▼.  Archer^  Cowp^  66.  (to)  29  Car.  2. 

(ar)  Imp.  Ofil  Sberifl;  61.  (y)  Ex  parte  WUtehudi,  I  Atk.  65. 
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may  be  re-taken  on  the  Lord'a-day.  (z)    It  ia  to  be  obeerved,  that  the 
ia  not  entitled  to  hia  feea  from  a  party  whom  he  haa  improperiy  arrested,  (a) 

The  bailiff  or  other  person  to  whom  the  execution  of  the  process  has  beeo 
entrusted,  must,  as  soon  as  he  has  executed  the  warrant,  retam  it,  together 
with  his  answer  to  the  same,  to  the  sheriff,  so  that  he  may  be  ready  to  certify 
to  tlie  Court  how  and  in  what  manner  the  warrant  haa  been  exeeated  when 
called  upon,  {b) 

No  arrest  can  take  place  under  an  attachment  after  the  day  of  tfaie  retan  of 
the  writ;  (c)  and  if  the  return  is  allowed  to  expire  before  anything  is  done  upoo 
the  writ,  the  plaintiff  must  sue  out  another  attachment,  but  will  in  snch  case  be 
allowed  in  costs  but  for  one  attachment,  (d)  This«  however,  mnst  be  under- 
r  *586  1  ^^^^  ^  applying  only  to  cases  where  the  first  *writ  has  not  been 
^  ^  delivered  to  the  sheriff,  for  after  delivery  to  the  sheriff  the  duty  of 

executing  it  lies  upon  him,  and  he  must  make  his  return  to  the  Ooart  accord- 
ingly. When  a  aubpoina  is  returnable  immediately,  it  is  only  in  force  Ult  the 
last  return  of  the  following  term,  and  if  executed  afterwards,  the  arrest  will  be 
Irregular,  (d) 

It  is  to  DC  observed,  that  a  wife  is  not  to  be  brought  in  upon  process  of  con- 
tempt for  not  appearing,  or  for  want  of  an  answer,  unless  the  husband  he  also 
taken  and  brought  in  with  her,  unless  by  special  order  of  the  Court  (e)  Where, 
however,  the  wife  has  obtained  an  order  to  answer  separately  from  her  husband, 
she  is  liable  to  process  of  contempt  as  if  slie  were  a  feme  sole,  (/) 

A  sheriff  or  other  officer  employed  to  make  an  arrest  under  an  attachmeat 
cannot  justify  breaking  doors  in  executing  the  process;  and  it  is  to  be  observed, 
that  although  the  arrest  is  by  a  bailiff  or  other  officer,  it  is  considered  as  the  aet 
of  the  sheriff,  who  makes  his  return  accordingly. 

If  the  defendant  is  taken  he  must  either  go  to  prison  for  safe  custody  or  pat 
in  bail  to  the  sheriff,  for  the  intent  of  the  arrest  being  only  to  compel  an  appear- 
ance in  Court  at  the  return  of  the  writ,  that  purpose  is  equally  answered  whether 
the  sheriff  detains  his  person  or  takes  sufficient  security  for  his  appearance,  (g) 
The  sheriff  may,  however,  if  he  pleases,  let  the  defendant  go  at  large  without 
any  sureties ;  but  that  is  at  his  own  peril,  for  after  once  taking  him  the  sheriff 
is  bound  to  keep  him  safely,  so  as  to  be  forthcoming  in  Court,  (h) 

The  method  of  putting  in  bail  to  the  sheriff  is  by  entering  into  a  bond  or 
obligation,  with  one  or  more  sureties,  to  insure  the  defendants  appearance  at 
the  return  of  the  writ,  which  obligation  is  called  a  bail-bond,  (t)  The  statute 
23  H.  6,  c.  9,  having  prescribed  in  what  cases  the  sheriff  may  take  a  bail-bond 
in  actions  emanating  from  courts  of  law,  and  prohibited  the  taking  a  bond  in  aO 
r  *5R7  1 P^^^^  cases,  a  doubt  appears  *to  have  been  raised  whether  the  sheriff 
>-  -^  has  or  has  not  a  right  to  take  a  bail-bond  upon  attachments  issoiog 

out  of  the  Court  of  Chancery ;  but  this  question  has  been  set  at  rest  by  the 
decision  of  the  Court  of  Common  Pleas  in  Morris  v.-HoM/ward,  (/)  by  which 
it  was  determined  that  a  sheriff  may  take  a  bail-bond  on  an  attachment  out  of 
Chancery,  but  that  he  is  not  compellable  to  do  so,  and  that  whether  a  bail-bond 
shall  be  taken  or  not»  is  in  the  discretion  of  the  sheriff,  as  regulated  by  the  prac- 
tice of  that  Court.     The  consequence  is,  that  an  action  at  law  will  not  lie  agajoet 

(z)  Imp.  Off.  Sheriff^  61. 

(a)  In  re  Thomas,  Law  Journal,  1835,  82. 

(b)  Imp.  Off.  Shertfl^  46.  (c)  Ibid.  59. 

(d)  1  Harr.  110.  (d)  1  Smith,  Ch.  P.  84. 

(«)  Prac.  Reg.  142,  Vide  ante,  679.  (/)  Vide  ante,  211. 

\g)  3  Bl.  Com.  290.  (A)  Ibid, 

(t)  Ibid.  (/)  6  TauDL  569. 
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the  sheriff,  under  the  aboye-mentioned  statute,  for  refusing  to  take  bail  from  a 
defendant  arrested  under  an  attachment  issuing  out  of  the  Court  of  Chancery,  (m) 

The  practice  of  the  Court,  however,  seems  to  be,  that  where  a  party  is  taken 
up  on  an  attachment  for  a  contempt,  he  may,  when  the  contempt  is  of  a  baila- 
ble nature,  on  payment  of  the  costs,  which  are  Ids,  8cf.,  be  admitted  to  bail  by 
entering  into  a  bail-bond  to  the  plaintiffs  to  the  amount  of  40/.  himself,  with 
two  sureties  in  20/.  each,  to  appear  or  answer,  as  the  case  may  be,  at  the  re- 
tom  of  the  writ,  (n) 

It  is  to  be  observed,  that  a  contempt  in  not  paying  costs  or  obeying  an  order 
or  df^ree  is  not  of  a  bailable  nature,  and  that  the  sheriflf  cannot  take  bail  to  an 
attachment  issued  on  the  account.  (o\ 

Where  a  sheriff,  having  taken  a  aefendant  into  custody  upon  an  attachment, 
takes  bail  for  his  appearance,  he  may  assign  the  bail-bond  to  the  plaintiff,  {p) 
who,  if  the  defendant  neglects  to  appear,  or  to  put  in  an  answer,  may  put  the 
bail-bond  in  suit  against  him.  In  the  Court  of  Chancery  the  plaintiff  may  also 
have  a  messenger  into  the  county  where  the  defendant  lives,  to  arrest  the  de- 
fendant, and  bring  up  his  person  to  the  Court,  which  is  tlie  more  effectual  way 
of  proceeding,  {q)  This,  however,  will  not  preclude  him  from  bringing  an 
action  at  the  same  time  upon  the  bail-bond  against  the  defendant  and  his  sure- 
ties, otherwise  the  giving  a  bail-bond  would  be  *quite  useless  ^  (r)  r-  ^_g  -. 
and  it  is  to  be  observed  that  if  an  action  is  brought  on  the  bail-bond  ^  J 

the  defendant  cannot  obtain  an  order  to  restrain  the  defendant  from  proceeding 
in  it  without  first  clearing  his  contempt,  {s) 

Where  a  defendant  has  been  arrested  upon  an  attachment,  and  either  sent  to 
prison  or  been  admitted  to  bail,  the  sheriff  has  obeyed  the  writ,  and  performed 
all  that  he  is  required  to  do.  In  this  respect  there  is  a  difference  between  a 
tapias  ai  law  and  an  attachmtnL  ^^Up<m  a  cepi  corpus  returned  upon  a  ca- 
pias at  law  they  amerce  the  sheriff  if  he  does  not  bring  in  the  body,  upon  the 
statute  of  fVeatminster^  2,  c.  29 ;  and  this  is  upon  the  words  of  the  capias^ 
which  are,  ^So  that  you  have  his  body  before  us  to  answer  k.Vf.  of  a  pita 
of  trespass  upon  the  case,*  So  that  the  command  of  the  writ  is  not  obeyed 
nnleas  he  hath  the  body  ready.  In  an  attachment  the  form  of  the  writ  is,  <  So 
thai  you  have  his  body  before  us  to  answer  us^  as  well  of  a  certain  contempt 
by  the  aforescdd  A.  B.  against  us  committed^  as  is  said^  as  what  shall  be  then 
and  there  alleged  against  him  ;  and  further^  to  do  and  receive  whatever  our 
said  Court  shall  think  proper  in  this  behalf  and  that  you  do  by  no  means 
omit^  and  have  here  this  writ.*  By  which  words,  it  should  seem,  they  might 
amerce  the  sheriff  for  not  bringing  in  the  body,  as  they  did  upon  the  C€ipias  at 
common  law ;  but  because  the  writ  was  originally  founded  upon  a  contemptj  it 
seems  that  where  the  sheriff  has  taken  up  the  body  he  has  paid  obedience  to 
the  writ,  though  he  does  not  actually  bring  him  up  to  the  Court ;  because  the 
contempt  only  induces  a  commitment,  which  is  satisfied  by  imprisonment  in  the 
county  jail :  and  the  statute  of  Westminster  2,  only  relates  to  original  and  ju- 
dicial writs,  and  not  to  these  prerogative  processes,  and  therefore  they  issued 
an  habeas  corpus^  which  is  an  undoubted  writ  within  the  statute  upon  which  it 
is  proper  to  ground  an  amercement."  if) 


*A11  processes  against  any  person,  directed  to  the  sheriff,  ought  to  p    ^^g    -. 
be  duly  and  truly  executed,  and  returned  into  the  Courts  out  of  ^  -' 


(m)  Stadd  ▼.  Acton,  1  H.BIackst.  468.  (n)  Hind.  106. 

(u)  Anon. Prec  Chanc.  331.  \p)  Anon.  2  Atk.  607. 

(9)  Ibid.  (r)  Beddftll  t.  Page,  2  8im.  224. 

(•)  1  Tom  &  v.  115.  (0  Gilb.  Chan.  83. 


348  PEOOS88  OF  CONTBMPT. 

which  they  issued ;  {u)  and  all  returns,  although  made  hy  the  under-sheriff,  ye( 
must  be  made  in  the  name  of  the  high  sheriff,  and  his  name  must  be  put  thei^Eo, 
or  it  is  void,  {x) 

The  sheriff  must  also  return  truly,  and  not  contrary  to  the  record ;  if  he  does, 
he  falsifies  all  his  proceedings,  (y) 

If  the  sheriff  takes  the  party  to  jail  he  should  lose  no  time  in  so  doing,  as 
otherwise  the  time  may  expire  within  which  the  plaintiff  is  bound  to  bring  np 
the  defendant  to  answer  his  contempt  under  1  Will.  4,  c.  3d,  s.  15,  rule  4.{z} 

The  return  ought  to  be  made  before  or  upon  the  day  of  return  named  in  ue 
writ,  if  a  day  certain  is  named  ;  (a)  but  if  the  writ  be  returnable  on  a  return  day 
not  certain,  the  sheriff  need  not  return  it  till  the  quarto  post  (b) 

An  attachment  returnable  immediately  should  be  retumea  as  soon  as  it  is 
executed ;  but  it  is  in  force  till  the  last  return  of  the  term  following  the  /ecfe. 
If  executed  after  that  time  it  is  liable  to  be  dischaiged  for  irregularity,  (c)  The 
party  prosecuting  the  contempt,  however,  is  at  liberty  to  caU  upon  the  sheriff 
for  his  return  to  an  attachment  returnable  immediately  on  the  fiftii  day  after  it 
is  put  into  the  sheriff's  hands,  (d) 

If  the  sheriff  or  other  officer  does  not  make  his  return  of  the  writ  directed  to 
him,  this  Court  may  amerce  him,  and  the  amercements  are  commonly  5/.,  and 
are  to  be  levied  by  being  estreated  into  the  Exchequer,  or  by  process  out  of  the 
petty  bag  to  the  succeeding  sheriff  to  levy  and  pay  them  into  the  hanaper.  Bat 
it  is  usual  to  give  the  sheriff  a  day  for  that  purpose,  and  if  he  do  not  by  that 
time  return  the  writ,  the  Court  will  set  the  amercement  (e) 

The  general  course  of  proceeding,  however,  to  compel  the  sheriff  to  reton 
r  *590  1  ^^  attachment  is  first  to  procure  an  order  upon  *the  sheriff  to  make 
^  J  the  return ;  then  a  second  order  that  he  return  it  within  a  given 

time,  or  stand  committed  |  and  after  that  a  third  order  that  he  do  stand  eom- 
mitted.  (/) 

Where  an  attachment  has  been  issued  to  the  Chancellor  of  the  county  pala- 
tine of  Lancaster,  and  he  omits  to  return  the  writ,  a  peremptory  order  must  be 
made  upon  him  to  return  it  within  a  certain  number  of  days  after  service  of  the 
order.  Upon  which,  if  he  returns  ^  that  he  hath  sent  his  mandate  to  the  sheriff, 
who  hath  not  returned  the  same,'  another  peremptory  order  will  be  issued  to  the 
sheriff,  commanding  him  within  a  certain  number  of  days  afler  service  of  the 
order  upon  his  under-sheriff  to  return  the  mandate,  {g) 


Upon  an  attachment  there  are  two  ordinary  returns  :  if  the  defendant  cannot 
be  arrested,  the  sheriff  returns  that  A.  B.  is  not  found  within  his  bailiwick ;  this 
is  termed  a  non  est  inventus^  and  upon  this  return  attachment  with  proclamations 
and  further  process  of  contempt  is  grounded.  The  other  return  is,  ^  I  have 
attached  the  within  named  A.  B.  as  within  I  am  commanded,"  and  it  is  called 
a  return  of^epi  corpus.,  which  when  once  returned,  puts  an  end  to  all  the  ordi- 
nary process,  for  no  proclamation  or  commission  of  rebellion  can  be  issued  after 
that  ^  (/i)  unless  the  defendant  aflerwards  escapes  or  absconds,  in  which  case, 
as  we  shall  hereafter  see,  the  sergeant-at-arms  may  be  sent  for  the  purpose  of 
grounding  a  sequestration. 


(ti)  Imp.  Off.  Sherifi;  333.  (x)  Ibid.  384. 

(y)  Ibid.  (z)  I  Smith,  Ch.  P.  100. 

(a)  Imp.  Off.  Bher.  334.  (6)  Makepeace  v.  DUIod.  ibid  363. 

(c^  1  Smith,  Gh.  Prac  84.  (d)  Ibid  100. 

(«)  1  Harr.  118.  (/)  Clough  v.  Croas,  2  Dick.  556,  557. 

te)  Ibid.  568. 

(A)  Frederick  y.  Da^id,  1  Vem.  344 ;  Hind.  100. 
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When  the  sherifT  returns  cepi  corpus^  if  the  defendant  is  not  otherwise  chai^d, 
tnd  he  hath  taken  a  bail-bond  for  his  appearance,  he  adds  that  ^^he  hath  the 
drfendant  ready  ;"  (t)  but  if  the  defendant  be  in  prison,  and  is  not  out  on  bail- 
bond,  the  shenff  adds  to  his  return  ^^ihat  he  hath  the  defendant  in  his  safe 
custody,  in  His  Majesty*  s  jail  for  his  county  ^^^  &c.  (Ar) 

It  IS  to  be  noticed  that  if  the  writ  is  directed  to  the  Chancellor  of  Lancaster 
oommanding  him  to  issue  his  mandate  to  *his  sheriff  to  attach  the  r-  ^.g.  ^ 
party,  the  return  is,  that  he  has  issued  his  mandate  according  to  the  ^  -I 

terms  of  the  writ,  and  that  the  sheriff  has  made  the  return  to  him  either  of  cqn 
eorjMS  oxnon  est  inventus^  as  the  case  may  be. 

It  seems  that  when  a  defendant  is  in  prison  upon  a  criminal  chaige,  the  sheriff 
ought  to  make  a  special  return  of  the  circumstance  $  and  where  an  attachment 
has  been  issued  against  a  person  of  unsound  mind,  the  sheriff  ought  specially  to 
return  that  fact,  and  then  if  no  one  be  willing  to  appear  for  the  defendant,  the 
plaintiff  may  move  upon  the  sheriff's  return,  and  on  affidavit  of  the  defendant's 
state  of  mind,  that  the  senior  clerk,  not  towards  the  cause,  may  appear  for 
him.  (/) 

The  costs  pf  an  attachment  issued,  but  not  executed,  vre  lis.  2d:  if  exe- 
cuted, 13s.  Bd.  (m) 


SECTION  III. 

Cf  the  Writ  of  Habeas  Corpus. 

If  the  sheriff  returns  a  eepi  corpus,  and  that  he  has  tht  defendant  in  soft 
custody  in  His  Majesty* s  jail,  &e.,  the  next  step  to  be  taken,  if  it  is  wished 
to  proceed  to  a  sequestration  against  his  estate  and  effects,  or  to  take  the  bill 
pro  eonfesso  against  him,  is  to  sue  out  a  writ  of  habeas  corpus,  (n)  which  is  a 
writ  directed  to  the  sheriff  or  other  officer  in  whose  custody  he  is,  commanding 
bim  to  bring  before  the  Court,  on  a  certain  day,  the  body  of  the  defendant,  in 
order  that  he  may  abide  such  order  as  the  Court  may  make. 

The  prisoner,  also,  if  he  w'ishes  to  be  brought  up  to  the  Court,  may  sue  out 
1  habeas  corpus  himself.  ( p) 

It  seems  tnat  formerly,  in  the  Court  of  Chancery,  the  plaintiff  might,  if  he 
pleased,  instead  of  a  habeas  corpus,  move  that  the  sheriff  might  bring  in  the 
body,  which  if  not  *done  forthwith,  the  sheriff  was  ordered  to  pay  ^  mgiao  *i 
eo0t8 ;  (q)  and  in  the  Exchequer  it  appears  to  be  the  present  piac-  ^  -1 

lice  to  give  a  four-day  rule  upon  the  sheriff  to  bring  in  the  body,  and  then,  if  the 
sheriff  does  not  comply  within  the  four  days,  to  award  a  messenger,  upon 
oiotion,  instead  of  a  habeas  corpus,  (r)  This  however  is  a  particular  privilege 
of  the  Court  of  Exchequer,  in  order  that  the  plaintiff  (who  is  presumed  to  be 
the  King's  debtor)  may  not  be  delayed ;  (s)  but  in  the  Court  of  Chancery  a 
meflsenger  is  never  sent  when  the  defendant  is  in  actual  custody  either  at  the 
time  of  the  return,  or  has  been  subsequently  committed  and  charged  at  the  suit 
of  others,  (/)  in  which  last  case  the  messenger,  if  he  has  been  already  sent,  must 
procure  the  sheriff  to  make  a  return  of  the  defendant's  subsequent  committal, 
Qpon  which  a  habeas  corpus  will  be  issued,  (ti) 

(0  JohiMon  V.  Ajlet,  3  Dick.  658.  (k)  Ibid. 

(/)  1  Smith,  Ch.  Prac  124.  (m)  Ibid  130. 

(n)  GUb.  For.  Rom.  ante,  (o)  Johnion  v.  Aviet,  2  Dick.  668. 

(p)   1  Hsrr.  124.  (q)  Anon.  8  P.  Wms.  800. 

(r)  GUb.  For.  Rom.  71,  1  Fowl.  133.  4.  («)  Giib.  For.  Rom.  71. 

(0  JohiMQO  V.  AjK  3  Dick.  658.  (u)  Ibid. 
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But  allhouffh  a  habeas  corptu  is  the  proper  coune  of  prooeediog  where  the 
defendant  is  m  actual  custody,  yet  where  he  is  not  in  such  custody,  but  hai 
been  admitted  to  bail,  a  habeas  corpus  will  be  improper,  and  the  messenger  of 
the  Court  ought,  in  such  case,  to  be  sent  to  bring  him  up  to  the  bar.  {x) 

It  was  formerly  not  considered  necessary,  unless,  it  was  intended  to  proceed 
to  talce  the  bill  pro  confesso  against  the  defendant,  to  bring  him  up  to  the  bar  cf 
the  Court,  he  being  sufficiently  charged  with  the  contempt,  in  the  prison  below, 
by  the  delivery  of  the  attachment  to  the  sheriff,  (y)  It  having  been  found,  how- 
ever, that  the  circumstance,  of  there  being  no  obli^tion  up^m  the  person  sendisf 
the  party  to  prison  ever  afterwards  to  take  the  slightest  notice  of  him,  had  fire- 
qnently  led  to  the  consequence  that  a  defendant  committed  to  a  county  jail  was 
left  there  for  the  remainder  of  his  life,  a  clause  was  introduced  into  the  statate 
r  *593  -I  1  ^*  ^9  <^*  ^^  (S^f  Edward  Sugden's  Act,)  {z)  by  which  it  is  pro- 
L  ^    J  vided  that  *if  a  defendant  under  process  of  contempt  for  not  appear- 

ing or  not  answering,  be  in  actual  custody,  and  shall  not  have  been  sooner 
brought  to  the  bar  of  the  Court  under  process  to  answer  his  contempt,  the  plain- 
tiff, if  the  contempt  be  not  sooner  cleared,  shall  bring  the  defendant  by  an  habtas 
corpus  to  the  bar  of  the  Court,  witliin  thirty  days  from  the  time  of  his  beiif 
actually  in  custody  or  detained  (beinf  already  in  custody)  upon  process  of  con- 
tempt, and  if  the  last  of  such  thirty  days  shall  happen  out  of  Term,  then  within 
the  first  four  days  of  the  ensuing  Term ;  and  that  in  case  any  such  defendant 
shall  not  be  brought  to  the  bar  of  the  Court  within  such  respective  times  afore- 
said, the  sheriff,  jailer  or  keeper,  diic,  in  whose  custody  he  shall  be,  shslidiere- 
upon  dischai^ge  hina  out  of  custody  without  payment  by  him  of  the  costs  of 
contempt,  which  shall  be  payable  by  the  party  on  whose  behalf  the  proeeas 
issued."  (a) 

The  effect  of  this  rule  is  to  discharge  the  defendant  out  of  any  custody  whidi 
he  may  be  in  or  detainer  ho  may  be  under  for  contempt  in  not  appearing  or  not 
answering,  unless  he  is  brought  to  the  bar  of  the  Court  within  the  time  therein 
limited.  The  plaintiff,  therefore,  if  he  wishes  to  keep  a  defendant  who  has 
been  attached  and  committed  to  the  county  jail  for  contempt  in  process  in  cos- 
tody  till  he  has  cleared  his  contempt,  must  sue  out  a  writ  of  habeas  corpus  m 
sufficient  time  to  have  the  defendant  brought  up  to  the  bar  within  the  period 
mentioned  in  the  rule.  It  is  not,  however,  now  necessary,  as  it  formerly  was 
under  the  6  Geo.  2,  c  25,  s.  2,  in  order  to  enable  the  Court  to  cause  an 
appearance  to  be  entered  for  the  defendant,  actually  to  bring  him  to  the  bar  bj 
habeas  corpus^  that  proceeding  being  now  rendered  unnecessary  by  the  staL  1 
W.  4,  c.  86,  s.  11,  which  after  re-enacting  the  section  of  the  5  G.  2,  c.  2fi^ 
s.  2,  before  referred  to,  goes  on  to  enact  **  that  if  any  defendant,  being  within 
the  walls  of  any  prison  in  England,  under  or  charged  with  an  attachment  or 
otlier  process  of  contempt,  shall  after  fourteen  days'  previous  notice  in  writing, 
requiring  him  to  enter  an  appearance,  refuse  or  neglect  to  enter  his  appearanee 
r  *594  1  ac<^>^^ng  to  the  ^rules  or  method  required  by  the  Court,  or  lo 
L  J  appoint  a  clerk  or  attorney  of  the  Court  to  act  on  his  behalf^  the 

Court  may  appoint  a  derk  in  Court  or  attorney  of  such  Court  lo  enter  as 
appearance  for  such  defendant,  and  such  proceedings  may  thereupon  be  had  is 
the  cause  as  if  the  party  had  actually  appeared.'*  (6) 

It  is  to  be  observed,  that  when  it  is  intended  to  take  a  bill  pro  confesso  against 
a  defendant  who  is  in  prison  for  a  contempt  in  not  appearing,  under  the  13lh 
mle  of  the  1  W.  4,  c.  36,  s.  15,  the  defendant  is  to  be  allowed  twenty-one 
days  after  his  committal  lo  prison,  or  being  charged  with  the  atuehm^it.  Is 


(x)  Holmes  v.  Cardwell,  3  Mad.  114.  (y)  Joboaon  ▼.  Aylet,  2  Dick,  658. 

z)  8Qgden*a  Acta,  by  Jemmett,  3.  (a)  1  W.  4,  c  36,  a.  15,  mlo  5. 

h)   Vide  Chtu  Rep.  40,  prop.  7. 
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whether  he  will  enter  his  appearance  or  not,  after  which  the  plaintiff 
mmt  proceed  to  enter  aa  appearance  for  him  within  foarteen  days,  otherwise  he 
will  be  discharged ;  so  that  the  notice  to  be  given  pursuant  to  this  rule  should 
be  so  given  that  the  fourteen  daye  shall  expire  within  fourteen  days  after  the 
expirttion  of  the  twenty-one  days.  It  should  abo  expire  within  the  period 
limited,  by  the  5th  rule,  ae  the  time  beyond  which  a  defendant  cannot  be  de* 
tained  in  prison  without  being  brought  to  the  bar  by  habeas  pursuant  to  that  rule. 

This  clause  appears  to  have  been  introduced  into  the  Act  in  consequence  of  a 
suggestion  of  the  Commissioners,  in  order  to  save  the  expense  of  bringing  the 
defendant  to  the  bar  of  the  Court  by  habea»  corpus^  which  in  some  cases  is 
considerable,  (e)  It  is  to  be  observed,  however,  that  if  it  is  intended  to  detain 
the  defendant  in  custody  till  he  has  cleared  his  contempt,  by  payment  of  his 
costs,  he  must  still  be  brought  up  to  the  bar  of  the  Court  by  habtas  carpus^ 
otherwise  he  will  be  entitled  to  his  discharge,  under  the  5th  rule  before  referred 
to,  ((/)  or  ander  the  iSth  rule  of  the  15th  section,  by  which  the  Court  is  em* 
powered,  upon  application  of  the  defendant,  in  default  of  the  plaintiff's  pro- 
ceeding to  enter  an  appearance  for  the  defendant,  or  to  take  the  bill  pro  cmifesso 
•gainst  him  within  certain  periods  *in  the  rule  mentioned,  to  dis-  p  ^^-g.  -. 
t£arge  the  defendant  out  of  custody  without  paying  the  costs  of  I-  ^ 

die  contempt,  unless  the  Court,  being  satisfied  that  justice  cannot  be  done  to 
the  plaintiff  without  an  answer  to  the  bill,  or  to  interrogatories  from  the  defend- 
ant himself,  order  him  to  remain  in  custody  until  answet  or  further  order,  (e) 

It  seems  to  have  been  the  opinion  of  Lord  Loughborough,  in  Rogers  v. 
JSrkpalrick^  (/)  that  a  defendant  who  was  in  confinement  under  sentence  for 
Uooy  could  not  be  brought  up  to  the  bar  of  this  Court  by  habeas  corpus  for 
want  of  an  answer  j  but  m  Moss  v.  Brouftiy  (g)  a  prisoner  in  Newgate,  suffer- 
ing under  the  sentence  of  the  Court  Of  King's  Bench  upon  an  indictment  for 
perjury,  appears  to  have  been  brought  up  upon  an  attachment  for  want  of  an 
answer.  In  such  case,  however,  the  defendant  will  not,  as  in  ordinary  cases, 
be  turned  over  to  the  Fleet  prison  cum  causis^  but  an  order  will  be  made  that 
he  shall  be  turned  over  to  the  Fleet  prison  pro  forma^  and  from  thence  carried 
back  instanter  to  the  prison  from  whence  he  came,  with  his  cause,  (h)  And 
this  appears  to  have  been  also  the  course  of  proceeding  where  the  uefendant 
was  in  prison  for  a  misdemeanor,  (t)  It  is  to  be  observed,  however,  that  where 
a  defendant  in  contempt  for  want  of  an  answer  was  in  custody  for  a  criminal 
offence,  very  little  advantage  could,  under  the  old  practice,  be  derived  to  the 
plaintiff  by  bringing  him  up  to  the  Court  by  habeas  corpus  and  having  him 
committed  to  the  Fleet  pro  forma^  because  by  so  doing  he  could  not  have  been 
ii  a  better  situation  for  proceeding  to  take  the  bill  pro  cor^esso  against  him  than 
ha  was  in  before,  ina(Smuch  as  an  alias  habeas  corpus  (which  was  the  first  pro- 
cess issued  against  a  prisoner  who  had  been  turned  over  to  the  Fleet,  in  order 
to  found  an  order  to  take  the  bill  pro  confesso  against  him)  could  not  issue 
except  to  the  prison  of  the  Court  (ib)  This  inconvenience  has,  however,  been 
leeendy  'remedied,  in  cases  where  the  defendant  is  in  custody  for  ^  ^.g^  -i 
a  misdemeanor,  by  the  stat  1  W.  4,  c.  3d,  s.  15,  rule  4,  by  which  ^  -> 

it  is  provided  **  that  where  a  defendant  is  confined  for  a  misdemeanor  and  has 
been  brought  before  the  Court  upon  an  habeas  corpus^  and  thereupon  turned 

(r)  Cha.  R«p.  39,  prop.  6 ;  Bipl.  Pap.  ibid.  69,  prop.  5. 

\d)  Supra,  (t)  Vide  postt  Met  1 1»  &  chap.  9. 

(/)  3  Vea.  673.  (fir)  1  V.  &  B.  78. 

(I)  Ibid.  (t)  Bowflf  ▼.  Strathmora,  S  IMek.  711. 

(k)  Uc^d  ▼.  PaMingfaam,  15  Ves.  179;  Mom  v.  Brown  1,  V.  &  B.  306.  Where  a 
defeDdant  is  In  cootafflpc  for  not  obeying  an  order  or  a  decree,  tbe  committal  to  tbe  Fleet 
pro  forma  m  rafficient  to  ground  a  eequMtralion  against  him.     Vide  post,  "Decrees." 
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over  to  the  Fleet  pro  forma^  but  has  been  carried  back  to  the  prison  Dpod 
whence  he  came  with  his  cause,  another  writ  of  habeas  corpus  may  issiie, 
directed  to  the  jailer  or  keeper  of  the  prison  to  which  he  has  been  carried  bad[« 
and  thereupon  the  defendant  shall  be  brought  into  Court  and  remanded  to  the 
prison  from  whence  he  came  with  his  cause^  without  being  turned  over  agaii 
to  the  Fleet  prison*  and  the  bill  may  be  taken  pro  confesao^  in  the  same  man- 
ner in  all  respecui  as  if  the  defendant  had  been  all  along  in  the  custody  of  the 
Fleet" 

It  is  to  be  observed,  that  this  rule  does  not  apply  to  cases  where  the  defend- 
ant is  in  custody  for  a  felony,  consequently  the  same  difficulty  which  existed 
before  in  applying  this  process  to  criminal  eases  in  general,  still  remains  widi 
regard  to  persons  charged  with  felonies.  (/) 

It  is  generally  necessair  before  a  habeas  corpus  can  be  issued  on  the  part  of 
the  plaintiff  to  wait -till  after  die  return  of  the  attachment,  unless  the  defendaat 
is  already  in  custody  in  the  Fleet,  in  which  case  it  may  be  moved  for  upon  the 
attachment  being  entered,  without  waiting  for  the  return ;  (m)  and  eo  where  a 
defendant  is  in  the  custody  of  the  Marshal  of  the  King's  ^nch  piwon,  the 
plaintiff  may,  immediately  after  lodging  the  attachment  with  the  Marshal,  man 
for  a  habeas  corpus  cum  causis.  (n) 

It  has  been  before  stated  that  the  prisoner  as  well  as  the  plaintiff  may  have  t 
writ  of  habeas  corpus  to  bring  him  to  the  bar  of  the  Court  In  either  case, 
however,  it  is  necessary  to  have  a  previous  order  of  the  Court  for  writ,  whidi 
will  be  made  of  course  upon  application,  either  by  motion  or  petition^  on  pro- 
ducing the  attachment  and  the  return,  (o) 

The  order  having  been  obtained,  it  is  prepared  by  the  clerk  in  Coart,  and 
r  *&07  1  ^^^  open,  with  the  order  annexed  to  it,  willi  *the  bag-bearer  of  the 
^  J  Six  Clerks*  office,  who  procures  the  signature  of  the  Lord  Chaa- 

cellor  to  it,  and,  after  it  is  sealed,  leaves  it  at  the  clerk's  seat ;  the  costs  are 
14s.  2d. 

The  service  is  by  delivering  the  writ  itself  nnder  seal  to  the  sheriff  or  other 
person  in  whose  custody  the  defendant  is,  and  keeping  a  copy  of  the  labd; 
and  if  he  obey  it  not,  the  Court  will  punish  him  in  a  summary  way,  upon 
motion,  {p) 

The  sheriff  is  bound  not  only  to  return  the  writ,  but  he  must  also  have  the 
defendant  at  the  bar  of  the  Court  by  the  time  appointed,  for  which  purpose  he 
usually  executes  a  warrant  under  his  hand  and  seal  to  the  jailer  in  whoae  ens- 
tody  the  defendant  is,  commanding  him  to  have  the  body  before  the  Conrt, 

Formerly,  if  the  sheriff  or  other  officer  to  whom  the  writ  was  directed  obeyed 
it  not,  the  course  was  to  issue  an  alias  habeas  corpus^  and  then  a  phtries  ha- 
beas corpus^  and,  afterward,  an  alias  pluries^  to  which  if  he  yielded  no  obe- 
dience, nor  Imade  some  return  thereupon,  in  excuse,  which  the  Court  sboaM 
think  sufficient,  then  the  Court  proceeded  to  punish  his  contempt 

This  method  of  proceeding  by  alias  and  pluries  has,  however,  gone  into  dii- 
use  in  almost  all  cases,  and  the  process  by  attachment  has  been  eubstitoled  in 
its  stead.  It  has  been  long  settled,  at  common  law,  that  if  the  sheriff  or  other 
officer  to  whom  a  habeas  corpus  is  directed,  omit  to  make  a  return,  or  make 
an  insufficient  return,  an  attachment  may  be  issued  against  him  for  his  disobe- 
dience to  the  original  writ  without  issuing  an  aKas  or  pluries  habeas  corpus;  (r) 
and  as  that  practice  stands  upon  this  legal  principle,  viz :  that  disobeyii^  fiie 

^/)  Vide  Mam  w.  Brown,  ubigupra.  (m)  Cart.  Can.  114. 

(n)  Trotter  v.  Trotter»  Jac.  633.  (o)  Hind.  113. 

Ip)  Hind.  1 13.  (f )  Imp.  OS,  8her.  40S. 
(r)  Hex.  V.  Winlon,  6  T.  R,  89. 
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King*s  writ  is  a  contempt,  and  equally  a  eontempt  to  disobey  the  first  writ  as 
at  last,  {s)  the  same  principle  has  been  applied  to  writs  issuing  out  of  the  Conrt 
of  Chancery  as  well  as  to  those  issued  by  courts  of  law.  (/) 

Where  a  eqfi  corpus  had  been  returned  to  an  attachment  upon  which  a  Aa- 
beas  corpus  cum  causis  was  issued  *to  bring  the  defendant  to  the  ^  ^.^g^  ^ 
bar  of  the  Court  to  answer  his  contempt,  but  the  officer  to  whom  ^  -' 

it  was  addressed,  after  he  had  received  the  writ,  dischaiged  the  defendant  under 
an  Insolvent  Act,  Lord  Hardwicke  declared  him  guilty  of  a  contempt  in  dis- 
chaiging  the  defendant  before  he  had  cleared  his  contempt,  and  oixlered  the 
officer  to  stand  committed  unless  he  showed  cause  to  the  contrary,  which  order 
was  sobsequently  made  absolute.  {u\ 

If  a  defendant,  after  being  arrestee!  upon  an  attachment,  is  let  out  upon  bail, 
and  a  habeas  corpus  is  sul»equently  issued,  the  sheriff  may  return  that  *<tlie 
defendant  is  not,  and  was  not  at  the  time  of  issuing  the  writ,  nor  hath  been 
since  in  his  custody,"  whereupon  the  habeas  corpus  will  be  treated  as  a  nullity, 
and  a  messenger  will  be  sent  to  bring  the  defendant  in.  (x) 

The  sheriff  may  also  return  that  the  defendant  is  umguidus^  and  that  he 
cannot  have  the  body  without  danger  and  peril  of  his  life ;  (y)  and  it  is  a  good 
return  to  a  habeas  corpus  cum  causis  that  the  party  is  dead,  {z) 

It  seems  that  when  a  sheriff  returns  a  cepi  corpus^  but  that  the  defendant  is 
in  such  a  weak  state  that  he  cannot  be  removed,  the  proper  course  is  to  move 
for  a  messenger,  (a) 

According  to  the  old  practice  of  the  Court,  when  a  prisoner  was  brought  in 
npon  the  ordinary  writ  of  habeas  carpus  issuing  out  of  this  Court,  and  it  ap- 
peared upon  reading  the  return  that  he  was  in  custody,  or  detained  in  execution 
upon  some  other  process,  he  must  have  been  remanded  to  the  prison  from 
whence  he  was  brought  {b) 

The  plaintiff  mighi»  however,  in  such  case,  move  the  Court  for  a  habeas  cor- 
pus cum  causis,  and  then  the  prisoner  being  brought  up  by  such  writ,  the 
Court  would  order  him  to  be  turned  over  to  the  Fleet  prison  ^*  with  his  causes,** 
which  had  the  effect  of  charging  him  with  such  other  matters  as  he  was  before 
charged  with  in  the  prison  from  whence  he  came,  as  *well  as  with  p  ^^ggg  -> 
the  order  or  decree  of  this  Court,  whereby  he  is  turned  over,  (c)      ^  ^ 

The  present  practice  of  the^  Court,  however,  is  to  issue  a  habeas  corpus  cum 
causu  in  the  first  instance. 

The  form  of  the  writ  is  as  follows : 

**  William  the  Fourth,  &c.  To  the  sheriff  of,  ^.,  greeting.  We  com- 
nand  you  that  you  do  on  the  day  of  bring  before  us,  into 

oor  Court  of  Chancery,  wheresoever  it  shall  then  be,  the  body  of 

by  whatsoever  name  or  addition  of  names  he  is  called  or  known, 
who  is  detained  in  our  said  prison  in  your  custody,  {together  with  an  account 
ffthe  cause  of  causes  of  his  being  taken  into  and  detained  in  custody)  {d)  to 
perform  and  abide  such  order  as  our  Court  shall  make  in  this  behalf;  and  hereof 
fittl  not,  and  bring  this  writ  with  you.     Witness  ourself  at  Westminster,**  &c. 

This  writ  must  be  indorsed  with  the  words,  ^^ pursuant  to  stai.  31  Car.  2.** 

It  is  to  be  observed,  that  if  a  defendant  be  brought  up  from  a  county  prison 
by  habeas  corpus  cum  causis,  (which  is  the  only  method  of  removing  him  if 
there  be  other  detainers  against  him,)  every  subsequent  writ  of  habeas  corpus 

(9)  Ibid.  (/)  Crowley's  csM,  8  Sffaast  1.  73. 

(u)  Kaodml  ▼.  Baroo,  1  Dick.  89.  (x)  Holme  v.  Cardwell,  3  Mad.  114. 

(y)  Impey,  Off.  Sber.,  407.  (z)  Ibid.  406. 

(a)  Miles  ▼.  Lingham,  7  Ves.  230.     Vide  etiam  post^  «  Messenger." 

(6)  1  Hair.  126.  (e)  1  Harr.  126. 

(d)  The  words  in  italioa  are  only  inserted  in  a  habeas  corpus  eum  causis. 
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10  the  Warden  of  the  Fleet  to  bring  the  defendant  to  the  bar  of  the  Couft  moil 
be  cum  eauHs,  {e\ 

The  defendant  being  brought  up  from  the  county  jail  by  ▼irtae  of  this  mily 
together  with  his  causes  of  commitment,  the  Court  usually  orders  him  lo  be 
turned  over  to  the  Fleet  prison,  where  he  will  remain  charged  as  well  with  the 
detainers  lodged  against  him  below,  as  also  until  he  comply  with  the  order  sf 
the  Court,  (/)  unless  his  committal  to  the  county  jail  has  been  for  a  crimiuA 
<^nce,  in  whidi  case,  as  we  have  seen,  he  will  only  be'  turned  over  to  tks 
Fleet  proforma^  and  will  be  immediately  removed  thenoe  to  the  county  jiiy 
with  the  cause  of  his  committal  to  the  Fleet  {g^ 

r  *600  1  *^^  ^^  1  W.  4,  c  36,  rule  8,  it  is  provided,  that  if  a  defend- 
^  -^  ant,  upon  being  brought  before  the  Court  upon  an  habea»  earpui^ 

shall  make  oath,  (which  oath  shall  be  administered  to  him  by  the  registrar,  sad 
he  shall  be  examined  by  him  in  open  Court)  that  he  is  unable,  by  reason  of 
poverty,  to  employ  a  solicitor  to  put  in  his  answer,  the  Court  shall  theieapoB 
refer  it  to  the  Master  in  rotation  to  inquire  into  the  truth  of  that  allegation,  sad 
to  report  thereon  to  the  Court  forthwith,  and  thereupon  the  Court  may  make 
such  order  as  upon  other  reports  of  the  like  nature  are  thereinaAer  contained; 
that  is,  the  Court  will  assign  him  a  solicitor  and  counsel,  {h) 

By  the  ninth  rule  it  is  further  provided,  that  if  it  shall  appear  to  the  satisfre- 
tion  of  the  Court  that  any  such  prisoner  is  idiot  or  lunatic,  or  of  unsoond  nund, 
although  no  commission  has  been  issued,  the  Court  shall  appoint  a  guardian  to 
put  in  his  answer  and.  discharge  Ae  defendant,  providing  for  the  costs  in  any 
of  the  ways  pointed  out  by  the  Act  as  shall  seem  just;  and  if  the  Ooort  shal 
see  fit,  the  defence  may  be  made  by  such  guardian  in  forma  pmqmis,  (t) 

If  a  defendant  is  brought  up  by  habeas  cotpua  the  costs  are  not  fixed,  bsl 
must  be  taxed,  {k) 


SECTION  IV. 
Q^  the  Messenger. 

When  the  sheriff  returns  to  the  attachment  cqn  carpus,  and  ^*  thai  be  faaA 
the  defendant  ready,"  which,  as  we  have  seen,  is  the  return  he  always  makes 
when  he  has  taken  a  bail-bond  for  the  defendant's  appearance  ^  (/)  the  Goort 
r  *A01  1  ^^^  ^^  *^^  defendant  does  not  enter  his  appearance  and  dear  his 
I-  -J  contempt  by  the  return  of  the  writ,  direct  the  messenger  in  attend- 

ance upon  the  Court  to  bring  the  defendant  to  the  bar  of  the  Court  to  answer 
for  his  contempt,  dec 

It  appears  to  have  been  formeriy  the  practice,  in  cases  of  this  natnie,  for  the 
Court  to  make  an  order  upon  the  sheriff  to  bring  in  the  body  by  a  certain  day, 

(0  Hind.  in.  (/)  Hind.  112. 

(g*)  For  the  MilMeqiMiit  oomie  of  proceedinfl^y  where  ttie  defendtnt  is  poor  or  an  idiot  er 
lonatic,  or  where  it  ie  intended  to  take  a  bill  pro  eonfnao  againat  a  defendant,  vide  pmlL 
llie  eberiff  or  jailer,  dec.,  to  whom  the  writ  is  directed  is  bound  to  brng  op  the  prisoner  at 
the  day  mentioned  in  the  writ,  and  it  is  no  excuse  for  not  obeying  the  writ  that  tbe  fees  das 
to  the  jailer  were  not  tendered  to  him,  but  if  the  jailer  bring  op  the  prisoner  by  Tiitue 
ktUfeaa  eorpui,  the  Coort  will  not  torn  him  over  till  the  jailer  has  been  paid  ail  his 
Jon.  178 ;  Keb.  372,  380;  2  Show.  172.  pi.  166. 

(A)  8ogden*s  Acts,  by  Jemmett,  67.  (t)  Ibid.  69. 

Ik)  I  Smith,  131.  (0  Johnson  t.  Aylet,  3  Didc.  656. 
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and  if  he  did  not  comply  with  snch  order,  then  to  amerce  him,  and  to  send  i 
messenger  to  take  the  defendant  into  cnstody  and  hring  him  up  to  the  Court; 
and  this  appears  to  be  still  the  practice  of  the  Court  of  Exchequer,  (m) 

In  the  Court  of  Chancery,  however,  the  practice  of  making  a  previous  order 
upon  the  sheriff  has  been  discontinued,  and  a  messenger  is  sent  immediately 
upon  the  return  cepi  corpus  being,  made  to  the  attachment,  (n)  It  is  said  that 
**this  practice  was  oririnally  confined  to  those  cases  where  the  attachment  was 
direct^i  to  the  sheriff  of  London  and  Middlesex,  or  of  Bristol,  or  any  other 
corporation  having  the  grant  of  fines  and  amercements,  as  London  (o)  and  Bris- 
tol have,  because  in  such  cases,  as  the  estreats  and  amercements  went  to  the 
sheriffs  themselves,  the  Court  could  not  with  effect  amerce  the  sheriff,  and  there 
was  no  other  way  lef\  to  do  justice  to  the  plaintiff  but  by  ordering  the  defendant 
to  be  taken  into  custody  by  the  Court's  own  officer."  (0)  Now,  however,  the 
rule  is  to  send  a  messenger  into  every  county  without  distinction ;  and  where  a 
sheriff  having  taken  a  defendant  into  custody  upon  an  attachment  took  a  baU- 
bond  for  his  appearance,  which  he  delivered  to  the  plaintiff,  who  obtained  a 
rale  niri  for  the  sheriff  to  bring  in  the  body,  Lord  Hardwicke,  upon  the  sheriff 
showing  for  cause  that  he  had  delivered  the  bail-bond  to  the  plaintiff,  and  that 
he  had  not  the  custody  of  the  body,  dischaiged  the  rule,  because,  he  said,  the 
]daintiff  might  have  a  messenger  into  the  county  where  the  person  lived,  which 
was  a  motion  of  course  upon  a  cepi  corpus  returned,  though  formeriy  the  Court 
allowed  the  messenger  to  go  to  those  particular  ^jurisdictions  only  r-  ^ar^n  -1 
where  the  sheriffs  had  the  amercements  themselves,  {q)  ^  -* 

A  messenger,  however,  can  only  be  sent  when  the  sheriff  has  parted  with 
the  body  of  Uie  prisoner,  and  taken  bail  for  his  appearance,  (r)  In  cases  where 
be  holds  the  prisoner  in  close  custody  the  Court  will  not  grant  a  messenger,  but 
will  either  onier  the  sheriff  to  bring  in  the  body^r  else  a  habeas  corpus  must 
issue.  {9) 

Where,  however,  the  sheriff  returned  cepi  corpus^  but  that  by  reason  of  the 
weak  state  of  the  defendant's  health  and  her  extreme  infirmity,  and  the  peril  of 
her  life,  he  had  not  removed  her,  a  messenger  was  sent.  (0 

It  seems  that  the  messenger  is  comparatively  a  new  officer  of  the  Court,  (u) 
and  that  a  sequestration  cannot  be  awarded  upon  any  return  made  by  him; 
where,  therefore,  it  appears  likely  that  the  messenger  will  fail  in  capturing  the 
defendant,  the  Court,  instead  of  awarding  a  messenger  upon  a  cepi  corpus^  will 
send  the  seigeant-at-arms,  (upon  whose  return  of  non  inventus  only  can  a 
sequestration  be  issued,)  (w)  in  order  that  upon  his  return  a  sequestration  may 
be  awarded ;  thus,  where  after  cqfi  corpus  returned  to  an  attachment  the  defend- 
ant absconded  to  Holland  to  avoid  the  plaintiff's  demand,  the  Court,  upon  affi- 
davit of  that  fact,  directed  the  sergeant-at-arms  to  bring  the  defendant  into  the 
Court  instead  of  the  messenger,  {x)  and  upon  the  return  of  the  sergeant  granted 

(m)  1  Fowler,  E.  P.  183.  (ft)  Anon.  %  Atk.  507. 

(o)  Sedvide  Anon.  1  Vera.  116. 

(p)  Gilb.  For.  Rom.  70;  Gibbtv.  Cotton.  1  Vern.  154. 

(q)  Anon.  3  Atk.  607.  (r)  Holme  ▼.  Caidwall,  8  Msd.  114. 

(•)  2  P.  Wms.  300.  (0  Miles  ▼.  Lingbam,  7  Vee.  230. 

(u)  It  is  ftated  in  the  books  of  practice  that  the  messenger  is  one  of  the  deputies  of  the 
sefgetnt-st-arms;  it  appetrs,  however,  that  this  is  not  correct,  and  that  the  messenger  is  a 
distinct  officer,  hsving  peculiar  duties,  and  receiving  his  appointment  from  the  Lord  Cham* 
berlain,  (vide  Ch.  Reip.  Appx.  880)  whereas  the  sergeaDt^t-«rms  is  appointed  by  letters 
palani  firom  the  Crown. 

(10)  Beames  Ord.  833. 

Ix)  Frederick  ▼.  David,  1  Vem.  844.  The  words  of  the  order  in  this  case  were:  «  The 
Court  being  informed  that  bj  the  practice  of  this  Court  a  sequestration  might  be  awarded 
upon  a  letum  of  a  serfsantret-arms^  but  that  it  was  not  known  that  any  was  ever  granted 
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r  *608  1  ^  sequestration.  And  in  another  case  where  a  messenger  was  *or- 
L  -'  dered  to  brini;  the  defendant  to  the  bar  of  the  Court,  and  be  relunied 

that  the  defendant  could  not  be  found,  the  seigeant-at-arms  was  ordered  to 
p;{x)  and  so  where  a  messenger  who  had  been  sent  to  bring  op  an  inHut 
efendant,  was  unable  to  find  him,  the  Court  directed  the  seigeant-at-anns  lo 

go;{y)  and,  in  another  case,  where  the  messenger  who  had  been  sent  died 
efore.  he  had  executed  his  warrant,  the  sergeant-at-anns  was  substituted  and 
sent  in  his  stead,  (z) 

An  order  for  a  messenger  is  obtained  by  motion,  upon  production  of  the 
attachment,  and  of  the  sherifl!^s  return  of  cepi  corpus  tliereto,  and  is  granted  of 
course,  (a) 

As  soon  as  the  order  has  been  drawn  up,  passed  and  entered,  it  must  be 
delivered  to  the  messenger  of  the  Court,  who,  upon  receipt  of  the  order,  most 
obtain  the  Lord  Chancellor's  warrant  to  take  the  defendant  (6) 

The  messenger  of  the  Court  usually  executes  this  warrant  by  a  deputy 
appointed  for  the  occasion,  (c)  and  his  remuneration  is  6^.  6d.  per  diem  fiH'  ibe 
time  he  is  out,  and  6d»  per  mile  for  the  distance  he  has  to  travel.  The  fees  of 
the  sei^eant-at-arms  are  double.  ((/) 

If  the  messenger  cannot  find  the  defendant,  he  must  make  a  return  of  nm 
est  inventus  upon  the  warrant,  whereupon,  as  we  have  seen,  the  sei^geant-at- 
arms  will  be  ordered  to  go.  (e)  If  he  finds  that  since  the  sherifT's  return  to  the 
attachment  the  defendant  has  been  committed  to  prison  upon  another  charge,  at 
the  suit  of  others,  and  that  the  sheriiT  upon  that  ground  refuses  to  deliver  him 
up  to  the  messenger,  he  must  procure  a  return  to  that  efifect  from  the  sheriff,  (/) 
r  *BfU  1  ^^^  v^lpon  the  sherifTs  making  such  return  a  habeas  corpus  cum 
^  -J  causis  *may  be  issued,  to  the  sheriff,  to  bring  the  defendant  to  the 

bar  of  the  Court,  with  the  causes  of  his  committal  {g)  It  is  to  be  observed, 
when  the  defendant  has  bee#taken  into  custody  by  the  messenger,  he  generally 
gives  notice  of  that  fact  to  the  plaintiff's  solicitor,  and  keeps  the  defendant  in 
custody  till  the  plaintiff's  solicitor  requires  him  to  be  brought  up.  (h)  The 
statute  1  W.  4,  c.  36,  however,  requires  that  when  a  defendant  has  been  taken 
by  the  messenger  he  must  be  brought  up  to  the  bar  of  the  Court  within  ten 
days  of  his  being  taken  into  custody,  unless  the  last  of  such  ten  days  shall 
happen  out  of  Term,  in  which  case  he  must  be  brought  up  within  the  fimt  Ibor 
days  of  the  ensuing  Term  $  and  in  case  any  defendant  shall  not  be  brought  to 
the  bar  within  such  period,  the  messenger,  in  whose  custody  he  is,  is  bound 
thereupon  to  discharge  him  out  of  custody,  without  payment  by  him  of  the 

npon  the  return  of  a  messenger,  and  that  the  messenger  is  bat  a  neir  officer,  but  that  the 
•ergeant-at-arms  may  as  well  go  as  a  messenger,  it  is  ordered^  that  the  8ergvmDt-«t-anBi 
attending  this  Court  do  apprehend  the  said  defendants,  and  bring  them  into  this  Court  I* 
answer  tlie  said  contempt/'    Reg.  Lib.  1685,.  A.  fo.  683. 

(x)  Sambroke  Y.  Ekins,  1  Dick.  68;  Wilkinson  v.  Belcher,  2  Bro.  C  C.  181. 

{y)  Steed  v.  Galley,  Law  J.  1835,  1. 

(2)  M*Nab  V.  Mensall,  2  Sim.  16.  Where  a  messenger  having  a  defendant  in  his  cos- 
tody  under  an  attachment  thinks  proper  to  let  him  go  at  large  upon  his  own  tmdertaking  to 
pay  the  costs,  he  will  not  be  permitted  to  use  the  process  of  the  Court  to  compel  paymeol  ef 
tfie  costs,  but  must  bring  an  action.     Jenkins  v.  Sandys,  Jac  333. 

(c)  Hind.  101.  (b)  1  T.  dt  Van.  116. 

(c)  Report  of  Gomroisnoners,  App.  A.  p.  330. 

(d)  Ibid. 

\e\  Wilkinson  ▼.  Befeher,  2  Bro.  G.  G.  181. 

(/)  Johnson  ▼.  Aylet,  2  Dick.  658.     It  seems  from  this  case  that  a  retom  by  the 
aenger  himself  to  this  effect  would  not  be  sufficient  to  found  an  order  for  a  habear 
eum  eausif,  but  that  the  sheriff  himself  must  make  the  return.     Sed  mt. 

(^)  Johnson  ▼.  Aylet,  ubi  supra,  (A)  Gha.  Rep.  App.  a.,  390. 
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costs  of  contempt,  which  are  in  each  cases  payable  by  the  party  on  whose 
behalf  the  process  issued,  (t) 

When  a  defendant  is  brought  up  to  the  bar  of  the  Court  by  the  messenger, 
he  will  be  committed  to  the  Fleet  prison  till  he  clears  his  contempt ;  the  Court 
may,  however,  if  his  contempt  is  for  non-appearance,  appoint  a  clerk  in  Court 
or  attorney  of  the  Court  to  enter  an  appearance  for  him.  {k) 

When  he  has  cleared  his  contempt  he  may,  upon  application  to  the  Court, 
either  by  motion  or  petition,  be  discharged;  and  if  dSter  conformity  and  pay- 
ment of  the  costs,  or  tender  and  refusal  thereof,  any  further  prosecution  shall 
be  had  of  the  same  contempt,  the  party  prosecuted  shall  be  dischaiged,  with 
his  costs.  (/) 

For  the  course  of  proceeding  where  the  party  brought  up  is  too  poor  to  pot 
in  an  answer,  or  appears  to  be  idiot  or  lunatic  or  of  unsound  mind,  the  reader 
is  referred  to  the  preceding  Section,  (m) 

If  a  defendant  is  taken  by  a  messenger,  the  costs  are  not  fixed,  but  taxed 
costs,  (n) 


•SECTION  V,  [    •606    ] 

Qf  Jltiaehment  with  Proclamations. 

If  an  attachment  has  been  issued  to  compel  the  appearance  of  a  defendant, 
and  the  sheriff  makes  a  return  to  it  of  non  est  inventus^  the  next  process  which 
issues  to  enforce  the  obedience  of  the  defendant  is  a  writ  directed  to  the  sheriff, 
eommanding  him  to  cause  public  proclamation  to  he  made  in  oil  places  within 
his  baiHunaCf  as  well  within  liberties  as  without^  calling  upon  the  drfendantf 
upon  his  allegiance^  personally  to  make  his  appearance  tn  the  Court  of  Chan- 
cery^  but  nevertheless  in  the  meantime^  if  he  can  find  the  defendant^  to  attach 
kim^  so  as  to  have  him  in  Courts  ^c. 

This  writ  is  called  an  attachment  with  proclamations^  and  has  been  adopted 
in  imitation  of  the  process  in  criminal  cases,  in  which,  upon  a  non  est  inventus 
returned  to  a  capias^  the  party  is  proclaimed,'  and  if  he  does  not  come  in  upon 
the  proclamation,  is  declared  to  be  an  outlatc  ;  and  so  in  Chancery  if  the  sheriff 
upon  an  attachment^  which  answers  to  the  capias^  returns  non  est  inventus^  the 
defendant  is  proclaimed,  and  if  he  does  not  come  in  upon  the  proclamation  then 
he  is  deemed  a  re&e/!,  and  a  commission  of  rebellion,  which  is  the  next  process, 
issnes.  {p\ 

Acoording  to  the  old  practice  of  the  Court,  a  writ  of  attachment  with  pro- 
clamations was  issued  in  all  cases  where  the  return  to  the  original  attachment 
was  non  est  inventus^  as  well  where  the  defendant  had  appear^  but  omitted  to 
answer  within  due  time  after  appearance,  as  where  he  had  not  appeared ;  but 
by  the  1  W.  4,  c  30,  s.  15,  mle  1,  it  has  been  enacted,  that  <*  when  a  writ  of 
attachment  shall  have  duly  issued  against  any  defendant  for  a  contempt  in  not 
answering  the  bill^  and  such  defendant  shall  not  have  been  taken  under  such 
writ,  and  the  sheriff  of  the  county  into  which  such  wrU  shall  have  issued  shall 
make  a  return  of  non  est 
upon  motion  by  or  on  behalf 


inventus  *to  the  same,  the  Court  shall,  p    «^^    -i 
lalf  of  the  plaintiff  (notice  of  which  shall  ^  -^ 


(t)  1  W.  4,  c  36,  0.  16,  rulo  6.  (k)  Ibid,  mc  11. 

(0  Ibid.  (m)  AnU,  ««  " 

(fi)  1  Soiitb,  131.  (o)  GUb.  For.  Rom.  78. 
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not  be  required,)  order  that  the  eeigeant-at-arms  attending  the  Court  do  appre- 
hend such  defendant  and  bring  him  to  the  bar  of  the  Court  to  answer  his  con- 
tempt, and  the  same  proceedings  may  thereupon  be  had  as  if  such  order  had 
been  made  in  the  manner  theretofore  in  use." 

This  rule  was  framed  in  conformity  with  the  suggestions  of  the  Commis- 
sioners for  inquiring  into  the  practice  of  the  Court,  by  which  it  was  proposed 
that,  in  order  to  shorten  the  process  for  compelling  an  answer,  the  pLaintiff 
might  be  at  liberty,  upon  the  return  of  a  non  est  inventus  to  an  attachment  for 
want  of  an  answer,  to  pass  by  the  intermediate  process  of  contempt  and  to 
move  at  once  for  a  seigeant-at-arms.  (p)  It  is  to  be  observed,  however,  that  the 
mle  provides  that  *^  before  such  an  order  can  in  any  such  case  be  made,  the 
plaintiff  applying  for  the  same  shall  be  required  to  satisfy  the  Court,  by  the  affi- 
davit of  the  solicitor  of  the  plaintiff  (or  of  his  town  agent,  if  the  writ  of  attach- 
ment was  issued  by  such  town  agent,)  that  due  diligence  was  used  to  ascertain 
the  place  where  such  defendant  was  at  the  time  of  issuing  such  writ,  and  in 
endeavouring  to  apprehend  the  defendant  under  the  same,  and  *that  the  person 
suing  forth  such  writ  verily  believed  at  the  time  of  suing  forth  the  same  that 
such  defendant  was  in  the  county  .into  which  such  writ  was  issued."  {q)  It  k 
presumed,  therefore,  that  when  the  defendant  is  not  in  a  situation  to  make  the 
affidavit  required  by  this  rule,  he  must,  if  he  wishes  to  have  the  bill  taken  pr9 
eanfesso  against  the  defendant,  adopt  the  old  practice  of  suing  out  a  writ  of 
attachment  with  proclamations,  in  the  same  manner  that  is  still  adopted  in 
of  contempts  for  want  of  appearance. 

An  attachment  with  proclamations,  like  a  first  attachment,  iasoes 
r    *0O7    1  order,  (r)  unless  where  it  is  against  a  defendant  ^residing  in  sodi  ' 
L  J  parts  of  the  United  Kingdom  of  Great  Britain  or  of  Ireland  as  aie 

not  within,  the  jurisdiction  of  the  Court,  or  in  the  Isle  of  Man,  under  the  slaL 
2.  W.  4,  c«  33,  {s)  and  4  d&6W,  4,  c  82,  (t)  in  which  case  a  previooa  oider 
most  be  obtained,  {u) 

The  writ  of  attachment  with  proclamations  is  nearly  in  the  same  form  as  the 
ordinary  attachment,  with  the  exception  of  the  introduction  of  the  oommaad  to 
the  sheriff  to  cause  thd  defendant  to  be  proclaimed  in  the  mamier  before  speci- 
fied. (x\  According  to  the  old  practice  of  the  Court,  where  it  was  intended  lo 
proceea  to  a  sequestration,  there  must  have  been  fifteen  days  between  the  leslf 
and  the  return  of  the  writ,  unless*an  order  had  been  obtained  to  make  the  aevenl 
processes  in  the  cause  returnable  immediately,  which  might  have  been  obtained 
in  all  cases  where  the  defendant  resided  within  ten  miles  of  London  %  but  now 
the  practice  is  regulated  by  the  1  W.  4,  c  3^  s.  16,  rule  3,  which  has  been 
before  discussed  in  treating  of  attachments,  and  which  applies  to  all  the  writs 
in  process  of  contempt  as  well  as  to  attachments,  (y) 

In  order  to  obtain  this  writ,  the  attachment  with  tne  return  iwn  est  imfoUvs 
indorsed  thereon,  must  be  left  with  the  clerk  in  Court,  who  will  thereupon  nnake 
out  the  writ,  and  leave  it  with  the  bag-bearer  of  the  Six  Clerks'  office,  wbo  will 
get  it  sealed,  (z) 


(p)  Bepoft  39,  prop.  6.     For  the  coorK  of  proceeding  under  this  ruk»  wU  poat^ 
**  8ergeant-at«rms.^' 

(q)  1  W.  4,  e.  86«  rale  1.     Videpostt  iect     <•  Sergeftnt-ftt-arms." 
Oilb.  For.  Rom.  81.  Edwards  ▼.  Pool,  2  Dick.  698. 
AnU^  277.  (/)  Ante,  279. 

[tt)  Where  a  defendant  has  been  already  servM  with  a  mbpctna  under  the  above  Act%  an 
oraer  for  an  attachment  cannot  be  obtained  unleae  upon  motion,  of  which  personal  aoitaeebBS 
been  given  to  the  defendant    Haslack  ▼.  Stewart,  6  Sim.  321,  ante. 

[x)  Hind.  114.  (y)  Vide  ante. 

[z)  Hind.  113. 


f: 
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The  writ  mast  be  indorsed,  **By  the  Courts  for  not  appearing.i'*^  (not  an- 
•wering«)  iic^  with  the  name  of  the  elerk  in  Court  who  sues  it  out;  and  the 
surname  of  the  Master  of  the  Rolls  and  of  the  Six  Clerk  in  whose  division  the 
writ  is  made  out  should  also  be-subscribed.  (a^ 

It  must  then  be  entered  with  the  R^istrar,  m  the  same  manner  as  an  attach- 
ment, and  when  it  is  sealed  the  bag-bearer  leaves  it  at  the  seat  of  the  clerk  in 
Cyourt,  who  sends  it  *to  the  solicitor,  who  must  forward  it  to  the  p  *m^  n 
sheriff  or  other  officer  to  whom  it  is  directed.  (6)  ^  -' 

A  sheriff  cannot  justify  breaking  doors  in  executing  this  process,  though  the 
eommissioner  in  executing  a  writ  of  rebellion  may.  (c) 

If  the  sheriff  cannot  succeed  in  taking  the  defendant  nnder  the  writ  of  attach- 
ment with  proclamations,  he  must  make  the  following  return  : 

**  By  virtue  of  this  writ  to  me  directed^  I  have  caueed  public  proclamation 
to  he  made  vnthin  my  b<nliunck  that  the  tnithin  named  A.  B.  do  appear  on  the 
day  and  at  the  place  within  written^  as  within  I  am  commanded  ;  and  J  jN^' 
iher  certify  that  the  within  named  A*  B.  is  not  found  in  my  bailiwick,    (d) 

If  the  defendant  comes  in  upon  the  proclamations,  or  is  arrested  under  the 
mttachment,  the  sheriff  may  either  admit  him  to  bail  or  send  him  to  prison  as 
open  a  first  attachment,  in  which  case  the  return  is  cepi  corpus^  &c. 

The  proceedings  npon  the  return  of  a  writ  of  attachment  with  proclamations 
are  the  same,  mutatis  mutandiSj  with  those  upon  the  first  attachment.  It  is 
to  be  observed,  however,  that  under  the  old  practice  diere  was  a  considerable 
difference  between  the  effect  of  a  first  attachment  and  of  an  attachment  with 
proclamations  upon  the  subsequent  proceedings  of  the  defendant  Under  the 
old  practice  a  defendant,  after  the  first  attachment  returned,  might,  if  he  was  resi- 
dent above  twenty  miles  from  town,  have  obtained  the  ordinary  dedimus  poles* 
totem  or  commission  to  put  in  his  answer,  or  he  might,  as  in  ordinary  cases, 
hAve  pleaded  or  demurred,  provided  he  did  so  within  the  usual  time,  without 
special  leave ;  (e)  but  by  an  order  of  Lord  Clarendon,  it  was  ordered  that  after 
a  contempt  duly  prosecuted  to  an  attachment  with  proclamation,  returned^  no 
commision  to  answer  should  be  made  out,  nor  any  plea  or  demurrer  admitted,  (/) 
bat  upon  motion  in  Court  and  affidavit  made  of  the  party's  inability  to  travel, 
or  other  good  matter  to  satisfy  the  Court  touching  that  delay  ^  and  the  reason 
assigned  *by  Lord  Chief  Baron  Gilbert  for  this  distinction  is,  **be-  j-  ^mv^  *i 
cause  upon  the  first  contempt  on  the  first  attachment  it  did  not  ^  -' 

appear  to  be  an  affected  delay,  and  therefore  upon  tendering  the  costs  of  the 
attachment  the  defendant  might  take  his  commission,  and  upon  like  tender  the 
plea  or  demurrer  are  to  be  received;  but  if  there  regulariy  issued  an  attachment 
with  proclamations,  the  defendant  could  not  of  course  puive  his  contempt  by  a 
mere  tender,  but  he  must  apply  to  the  Court  to  shew  that  his  plea  or  demurrer 
are  proper,  and  to  exhibit  a  proper  excuse  for  his  delay,  in  order  that  the  Court 
might  see  that  there  was  no  further  likelihood  of  delay  by  the  plea  or  demurrer 
put  in  or  by  the  commission  to  answer  granted."  {g) 

No  alteration  in  practice  in  this  respect  appears  to  have  taken  place  in  cases 
of  commission  sued  out  or  plea  put  in  after  attachment  with  proclamations 
returned,  (A)  at  least  where  the  attachment  has  been  issued  upon  a  contempt  for 

(a)  Ibid.  114.    *  (6)  Ibid.  115. 

(e)  GUb.  For.  Rom.  76.  {d)  Imp.  Off.  8her.  888, 

\tS  BeamM,  Ord.  178. 

(/)  Lbjd  ▼.  Ountor,  1  Vera.  376;  Newton  ▼.  Dent,  1  Dick.  884;  Sanden.  vManiey, 
1  8.  dt  8.  235. 

(c)  Gilb.  For.  Rom.  71. 

(2)  By  order  10,  31  Dec  1838,  no  demorrer  can  be  pot  in  after  the  expiration  of  twelve 
deye  fiem  the  appearuioe  of  the  defendant 
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want  of  anawer,  which,  by  the  present  practice,  cannot  iaaue  till  after  the  expi- 
ration of  eight  weeks  in  a  town  cause,  and  ten  weeks  in  a  coantry  caosSi 
Whether  the  late  changes  in  the  practice  of  the  Court  have  affected  this  role  ia 
the  case  of  attachment  with  proclamations  issued  for  want  of  (qspearanu^  \m 
never  been  determined  $  but  it  is  submitted,  that  as  the  12th  of  Lord  Broogfaam't 
orders,  (t)  by  directing  that,  where  a  defendant  is  in  contempt  to  an  attachmeai 
for  want  of  appearance,  the  interval  between  the  day  fixed  by  the  Jnibpcma  for 
appearance  and  that  on  which  the  same  is  actually  entered  shall  be  deducted 
from  the  time  allowed  to  plead,  answer  or  demur,  (not  demurring  alone)  pie- 
vents  a  defendant  in  such  case  from  gaining  any  advantage  in  point  of  time  by 
standing  out  the. processes  of  contempt,  the  defendant  ought  not  to  be  prevented 
from  suing  out  a  dedimua  to  take  his  plea,  answer  or  demurrer  (not  aemaino| 
alone)  under  the  ninth  of  the  above  orders. 

It  is  to  be  observed  that  the  order  of  Lord  Clarendon,  above  refened  lo^ 
r  *filO  1  appli^  only  to  cases  where  the  attachment  with  *prodamatioDs 
^  ->  has  been  returned;  and  that,  therefore,  when  a  defendant  after  soek 

a  writ  had  been  issued,  but  before  it  was  returned,  put  in  a  plea  and  answei, 
the  Vice  Chancellor,  Sir  J.  Leach,  refused  a  motion  to  take  the  plea  and  answer 
off  the  file  under  the  above  order,  though  he  held  that  if  it  had  been  filed  after 
the  return  of  attachment  with  proclamations,  it  would  have  been  irregular,  {k) 

The  costs  of  an  attachment  with  proclamations  are  12s.  llcf.,  and  if  ezecoled 
16s.  Bd.  (/) 


SECTION  VL 
Of  the  CammUsion  of  Sebellion, 

If  a  defendant,  after  proclamation  made,  (whereby  he  is  cited  to  appear,  Aec, 
upon  his  allegiance,^  still  continues  to  disobey,  he -is  considered  as  a  rebel  and 
a  contemner  of  the  laws ;  and  the  next  process  which  issues  against  him  is  a 
commission  of  rebellion,  which  is  a  writ  issuing  out  of  and  under  the  seal  of 
the  Court,  directed  to  special  commissioners  therein  named,  commanding  them, 
jointly  and  severally,  to  attach,  or  cause  to  be  attached,  the^  defendant,  wherever 
he  shall  be  found  within  the  kingdom,  as  a  rebel  and  contemner  of  the  laws, 
tLc  (m) 

This  writ,  it  is  to  be  observed,  is  not  usually  directed  to  the  sheriff,  but  to 
commissioners  named  in  the  writ ;  and  the  reason  why  it  is  so  directed  is  stated 
to  be,  because  the  sheriff  cannot  be  supposed  to  execute  such  process  in  persoOt 
and  it  may  be  inconvenient  to  lodge  the  discretionary  powers  thereby  confened 
in  the  deputies  of  a  ministerial  officer;  ^^  wherefore  the  Court  appoints  itsowa 
commissioners,  who  are  enjoined  to  do  every  thing  very  carefully,  and  are 
answerable  for  their  misbehaviour.''  (n) 

(i)  Ord.  1833,  ord.  12.  (k)  Sanders  v.  Muniey,  J  8.  dc  8.  SS6. 


r/)  1  Smith,  Ch.  P.  131. 


m)  Hind.  117.     If  the  defendant  ii  in  contempt  for  want  of  an  atuwer,  thie  pfocen^  li « 
well  as  the  preceding  one  of  attachment  with  proclamation,  may  be  omitted,  provided  tbe 
terms  of  the  I  W.  4,  c.  36,  s.  15,  rale  1,  can  be  complied  with.     Vide  antt^  p.  605. 

(n)  Hind.  116.  It  is  said  in  a  note  to  James  ▼.  Philips,  3  P.  Wms.  667,  that  by  the 
oourse  of  the  Court  a  commission  of  rebellion  issues  only  to  the  thtrlff  of  Midiie&ex,  Tkers 
does  not,  however,  seem  to  be  any  authority  in  the  books  for  this  proposition,  and  the  piac- 
tice  is  otherwise.  In  the  Practical  Register,  however,  it  is  stated  that  the 
sometimes  directed  to  the  shert£^  p.  129. 
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*Thi8  process,  like  the  processes  of  contempt  before  enumerated,  p  ^g. «  -% 
isiaes  without  order,  unless  where  it  is  a^inst  a  defendant  resident  ^  J 

in  the  Isle  of  Man,  or  in  some  part  of  the  United  Kingdom  which  is  out  of  the 
jarisdiction  of  the  Court,  in  whicli  case  there  must  be  a  previous  order,  under 
the  statute  2  W.  4,  c.  33 ;  and  4  &  5  W.  4,  c  82,  before  referred  to.  {o) 

The  commission  is  made  out  by  the  plaintiff's  clerk  in  Court,  upon  produc- 
tion to  him  of  the  attachment  with  proclamations,  with  the  return  of  non  eat 
iaomius.  It  Ib  usually  directed  to  four  commissioners,  selected  by  the  plain- 
tiff's solicitor,  and  is  in  the  following  form : 

'« William  the  Fourth,  &c.  To  A.  B.,  C.  D.,  £.  F.,  and  6.  H.,  gentle- 
men,  greeting. 

*^  Whereas,  by  public  proclamations  made  on  our  behalf  by  the  sheriff  of 
Middlesex,  in  divers  parts  of  that  county,  by  virtue  of  our  writ  to  him  directed, 
Robert  Edwards  hath  been  commanded,  upon  his  allegiance,  personally  to 
appear  before  us  in  our  Court  of  Chancery,  at  a  certain  day  now  past|  yet  he 
hath  manifestly  contemned  our  said  command :  Therefore,  we  command  you, 
jointly  and  severally,  to  attach,  or  cause  the  said  Robert  Edwards  to  be  attached 
wheresoever  he  shdl  be  found  within  our  Kingdom  of  Great  Britain,  as  a  rebel 
and  contemner  of  our  laws,  so  as  you  have  him,  or  cause  him  to  be  before  us. 
in  oar  said  Court,  on  (insert  return  day)  wheresoever  it  shall  dien  be,  to  answer 
to  us  as  well  touching  the  said  contempt,  as  also  such  matters  as  shall  be  then 
and  there  objected  against  him,  and  further  to  perform  and  abide  such  order  as 
oor  said  Court  shall  make  in  this  behalf.  And  hereof  fail  not  We  also  hereby 
strictly  command  all  and  singular  mayors,  sheriffs,  bailiffs,  constables,  and  other 
our  officers  and  loyal  subjects,  and  ^servants  whomsoever,  as  well  p  ttftio  -i 
within  liberties  as  without,  that  they,  by  all  proper  means,  dili-  ^  -^ 

gently  aid  and  assist  you,  and  every  one  of  you,  in  all  things,  in  the  execution 
of  the  premises.  In  testimony  whereof  we  have  caused  these  our  letters  to  be 
made  patent     Witness  ourself  at  Westminster,  this  day  of  , 

in  the  year  of  our  reign." 

The  names,  of  the  Master  of  the  Rolls  and  of  the  Six  Clerk  are  subscribed 
to  this  writ,  and  then  it  is  to  be  folded  up  in  the  same  manner  as  an  injunction, 
and  indovsed  **By  the  Court,  a  Commission  of  Rebellion,"  (for  want  of  an 
appearance  or  of  an  answer,  or  non-performance  of  a  decree,  order,  &c^  as 
the  case  is)  ^^ at  the  suit  of  A.  B.,  plaintiff."  On  the  label  must  be  written  the 
derk  in  Court's  name. 

The  commission  being  thus  made  out,  two  docquets  in  the  following  form 
most  be  written  upon  paper : 

**  The  King,  and  so  forth.  A  commission  of  rebellion  directed  to,  (insert 
commissioners'  names)  jointly  and  severally,  to  attach  Robert  Edwards,  defend- 
ant, for  want  of  ^appearance,  answer,  4lz^,  as  the  case  i8)at  the  suit  of  Charles 
Banbury,  plaintiff,  returnable  .     Witness  the  king  at  Westminster, 

the  day  of  ,  in  the  year  of  his  reign." 

The  Master  of  the  Rolls  and  Six  Clerk's  names  being  subscribed  as  before, 
the  dooquet  should  be  folded  up  like  an  order,  and  indorsed  near  the  top,  ^*  Com^ 
mi»Mian  of  BebeUion^  E.  F.  agmmt  G.  i^.,"  and  near  the  bottom  the  Master 
of  the  Rolls,  Six  Clerk  and  clerk  in  Court's  names  j  the  commission  being  given 
to  the  bag-bearer  of  the  office  to  be  sealed,  together  with  the  docquets,  he  leaves 
one  of  the  docqnets  with  the  entering  registrar  to  be  marked  with  an  tn/roftir, 

J9\  AtUe^  177,  179.  It  is  stated  m  Hind.  116,  notU^  that  a  oomminion  of  rebellion 
la  not  be  ezeeated  in  Scotland.  The  above  Acts  have,  however,  been  held  to  extend  to 
the  issoing  of  process  of  contempt  in  that  part  of  the  United  Kingdom,  in  the  cases  expressed 
in  those  Acts,  Cameron  ▼.  Cameron,  2  M.  &  K.  389;  Parker  ▼.  Llojd,  6  Sim.  608 ;  and 
mitrnde^  278. 
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and  procures  the  other  docqnet  to  be  agned  by  the  Lord  Ghaneellor,  and  kafci 
it  with  the  clerk  of  the  Hanaper-office:  the  oommiflekm  is  brought  back  seakdi 
and  left  with  the  clerk  in  Coort,  and  delivered  to  the  solicitor  or  to  the  conmiii- 
sioners  to  be  execoted. 

The  return  of  a  commission  of  rebeUion,  as  well  as  of  other  process  of  eoa- 
tempt,  is  related  by  the  1  W.  4,  c  3d,  s*  10,  rule  3.  (n^ 
r  «An  1  *'^^®  commissioners  upon  the  receipt  of  this  writ  are  bound  to 
L  ^^^  J  arrest  the  defendant  wherever  they  can  find  him;  and  it  seems  tfast 
they  may,  for  this  purpose,  break  open  his  house,  or  the  house  of  any  other 
person  in  which  he  may  happen  to  be,  (^)  because  the  object  of  the  writ  is  to 
deprive  him  of  protection  by  law,  to  which,  as  **a  rtbd  and  contemner  iftkit 
Usw^^-  he  is  no  longer  considered  entitled ;  and,  therefore,  it  implies  an  aothontf 
to  enter  into  the  house,  (r) 

It  seems,  however,  to  be  considered  that  in  such  case  it  is  advisable  for  the 
commissioners  making  the  arrest  to  have  a  peace  officer  with  them;  («)  and  for 
this  purpose  the  commission  commands  all  mayors,  sheriffii,  bailiffs  and  ook* 
stables,  and  all  other  officers,  loyal  servants  and  subjects,  to  render  their  sid 
and  assistance  to  the  commissioners  in  the  execution  of  their  duty. 

A  defendant  may  be  arrested  upon  a  commission  of  rebdlion  on  a  Sonday ;  (/) 
but  Lord  Loughborough  said  that  he  should  much  disapprove  such  an  execotioB 
of  it,  unless  in  cases  of  absolute  necessity ;  and  that  if  executed  in  churdi  he 
would  punish  the  commissioners,  and  that  they  would  have  been  punishable  ik 
law.  (u) 

Where  a  party  is  taken  under  a  commission  of  rebellion  in  term  time  or 
during  the  public  seals,  the  commissioners,  if  he  be  taken  in  or  near  to  Londoo, 
ouffht  to  bnng  him  immediately  to  the  Court;  (jd)  but  if  the  arrest  takes  plan 
either  in  vacation  time  or  in  tne  country,  and  good  security  is  offered  for  his 
appearance,  the  commissioners  not  only  may,  but  ought  to,  take  it  (y) 

The  bond  in  such  cases  is  usually  entered  into  by  the  par^  himself,  with 
two  sufficient  securities,  in  the  penal  sum  of  20<M.,  with  the  following  condi* 
tion  \{z) 

«« The  candUion  of  thU  obUgaHon  i$  such^  thai  tf  the  above  founder^  A* 
JB.,  do  personally  appear  before  our  Sovereign  Lord  the  King^  m  His  Ahh 
r  *614  "yi^^y**  Court  of  Chancery^  on  (*insert  the  day  on  which  the  pio- 
L.  J  cess  is  returnable)  on  a  commission  of  rebellion  issued  out  (f  the 

same  Court  against  him  at  the  stnt  of  C  A,  and  shall  antwer  aa  weU  fit 
his  said  contempt  as  for  all  such  things  as  shall  be  then  and  there  objAei 
against  him^  and  do  and  perform  what  the  said  Court  shall  award  or  order 
inthat  beha^9  then  the  present  chligaHon  to  be  void,  or  dee  to  remain  m  fsi 
force  and  virtue.  *' 

The  bond  is  usually  made  to  the  Master  of  the  Rolls,  but  if  made  to  die 
Lord  Chancellor,  Lord  Keeper,  d&c.,  or  to  any  two  of  the  Masters,  it  will  be 
good. (a) 

If  the  party  upon  being  arreted  in  the  country,  does  not  offer  good  bail,  it 
is  the  duty  of  the  commissioners,  as  soon  as  they  have  made  the  arrest,  to  briif 
him  up  to  the  Court  immediately,  (6)  and  if  they  omit  to  do  this,  and  keep  the 
defenoant  in  their  own  custody,  the  Court  will  punish  them  for  their  omissioBf 

(p)  Antej  p.  578.  (g)  Prac  Reg.  129;  2  Prax.  I  Aim.  7S. 
(r)  Newl.  Pra.  14;  OUb.  For.  Rom.  76;  vide  Lowten  v.  the  Mayor  of  Colchfliter,  t 
Mer.  395. 

($)  Hind.  116.  (/)  Hind.  116;  Prae.  Reg.  30. 

(u)  Ibid.   131.  (x)  Prac  Reg.  129. 

(y)  Jones  V.  Clement,  Bonb.  50.  (?)  Hind.  119. 

(a)  Hind.  119.  (6)  8tudd  ▼.  Acton,  1  H.  Bt  468,  476. 


Of  THX  ooiaciMaoir  of  RS]iBLuoir«  36S 

tbiifl  where  a  commissioiier  had  arrested  a  defendant  upon  a  commisnon  of  re- 
belUoDf  at  the  plaiotiff^s  suit,  for  the  breach  of  a  decree,  and  imprisoned  him 
for  six  weeks  in  his  own  house  and  other  places,  and  refused  to  take  bail  for  his 
appearance  to  answer  the  contempt,  wliereupon  the  defendant  had,  by  order  of 
the  Court,  entered  his  appearance  upon  the  anest  by  his  clerk  in  Court,  it  was 
referred  to  the  Six  Clerks  to  certify  whether  upon  a  commission  of  rebellion  for 
bleach  of  a  decree  bail  ought  to  be  taken  or  not.  The  Six  Clerks  certified  that 
the  commissioners  might  either  take  or  refuse  bail,  at  their  discretion ;  (c)  but 
that  in  case  they  refused,  then  they  ought  to  bring  the  party  to  the  Court  wimout 
delay;  and  thereupon  the  Court,  on  reading  a  precedent  of  the  like  nature  made 
m  Lord  Ellesmere^s  time,  ordered  the  commissioner  to  stand  committed  to  the 
Fleet  for  his  abuse,  and  to  pay  the  defendant  his  costs  and  charges  sustained  by 
his  imprisonment,  to  be  taxed  by  the  Master,  (d) 

*It  may  happen  that  at  the  time  of  the  defendant's  arrest  the  p  ^^.^  - 
Court  may  not  be  sitting,  in  which  case  it  will  not  be  in  the  com-  ^  -I 

missioners'  power  to  bring  him  to  the  Court,  the  commissioners,  however,  must 
not,  even  under  such  circumstances,  allow  him  to  go  at  laige  without  bail,  bat 
they  should  lodge  him  either  in  the  Fleet  prison,  (e)  or  in  the  custody  of  the 
sherifi'for  safe  keeping;  (/)  and  where  a  commission  of  rebellion  was  awarded 
against  the  defendant  for  non-payment  of  costs,  and  the  commissioner  arrested 
lum,  and  for  his  more  safe  keeping  delivered  him  to  the  sheriff,  who  took 
ebaige  of  the  prisoner  accordingly,  but  refused  either  to  deliver  the  prisoner  to 
the  commissioner  or  to  bring  him  himself  into  Court  at  the  day,  a  day  was  there* 
foreffiven  to  the  sheriff  to  bring  in  the  body,  upon  pain  of  10/.  (g) 

The  proper  counse  to  be  puraued  in  such  a  case,  in  order  to  bring  in  the  body 
woald,  according  to  the  present  practice,  be  to  procure  a  writ  of  habeas  corpus,  {h) 

If  the  commissioners  permit  the  party  to  escape  aAer  they  have  arrested  him^ 
they  ^iU  be  committed  till  they  produce  him ;  (i)  if  he  be  rescued,  the  rescuer 
will  be  committed,  (k) 

The  return  to  this  process  is  made  by  two  or  more  of  the  commissioners  who 
act  under  it.  The  return,  when  the  commissioners  are  unable  to  find  the  party, 
should  be  endorsed  upon  the  writ  in  the  following  form : 

**  fFe,  whose  names  are  hereunto  subscribed^  being  two  ofihe  commisstonr 
ers  within  tunned,  do  humbly  cert^y  to  this  honourable  Court  that  we  have 
made  diligent  search  and  inquiry  mer  the  within  named  C.  V.  /  but,  not' 
withstanamg  all  our  endeavours  for  the  purpose^  we  cannot  meet  unth  him^ 
so  as  to  attach  his  body  by  virtue  of  this  commission.  fVitness  our  handj 
tUs  day  of  •(/) 

p    r\*    r  Commissioners. 

If  the  commissioners  refuse  or  neglect  to  make  a  return  to  the  commission, 
the  C0UO9  on  motion  or  petition,  will  order  them  to  return  it  5  and,  upon  di 


obedience  to  the  order,  the  *Court  will,  upon  motion,  grounded  p    •a\tL    1 
upon  affidavit  of  service  of  the  order,  commit  them;  for  not  beihg  *-  ^ 

parties  to  the  suit,  no  writ  of  execution  of  the  order  is  reqoiied  to  bring  them 
mto  contempt.  {nC^ 

(e)  Thu  does  not  apply  to  doerees  for  payment  of  money  into  Cooit,  or  directing  any 
ether  parttcnbr  act  to  be  performed,  in  which  ease  it  aeeme  that  oommiflnonerB  of  rebellion  are 
not  ao^oriied  to  take  bail,  but  they  mnet  have  the  body  in  Court  at  the  relnm  of  the  oom- 
Miawm.     1  Harr.  129;  and  Jones  ▼.  Clenient,  Banb.  60.     Tide  poet,  ^Deeiees" 

(d)  Ittglet  ▼.  Vanghan,  1  Ch.  Bep.  S66.       (e)  1  Harr.  129. 

(/)  Caiy.  116.  (g)  IWd. 

(*)  Ante,  691.  (t)  Bacheferell  ▼.  SaehefOTell,  Toth.  38. 

(k)  llind.  118.  (0  1  Smith*  118. 

(at)  Hind.  119,  120. 
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When  the  party  is  brought  to  the  bar  by  this  commission  ooonsel  shoold  be 
instructed  to  move  that  he  may  be  turned  over  to  the  Fleet  prison,  which  w31 
be  ordered,  of  course ;  and  after  the  defendant  has  been  so  turned  over,  he  must 
remain  there  till  he  has  cleared  his  contempt,  or  is  otherwise  discharged  by 
order  of  the  Court,  or  by  the  provisions  of  the  1  Wi  4.  c  36,  hereinafter  refer- 
red to.  (n) 

Upon  a  return  of  nan  eat  inventti8  by  the  commissioners,  or  any  two  of  them, 
the  Court  will,  on  motion,  order  the  party  to  stand  committed,  and  for  that 
purpose  the  Lord  Chancellor  grants  his  warrant  to  the  sergeant-at-arms  to  take 
nim  into  custody,  (o) 

The  costs  of  a  commission  of  rebellion  are  2L  Is.  4d  (p) 


SECTION  vn. 

Qf  the  Segeant-at-AffM* 

In  the  last  Section  we  have  seen  that  where  the  commissioners  in  a  oomniis* 
sion  of  rebellion  return  non  est  inventus^  the  next  proceeding  is  for  the  Loid 
Chancellor  to  issue  his  warrant  to  the  seigeant-at-arms,  or  his  deputy,  to  take 
him  into  custody. 

The  seigeant-at-arms  is  an  officer  appointed  by  letters  patent  from  the 
Crown,  {fi)  who  has  an  authorized  deputy  in  constant  attendance  upon  the 
Great  Seal,  whose  duty,  besides  that  of  bearing  the  gilt  mace  before  the  Led 
Chancellor,  Lord  Keeper  or  Lords  Commissioners,  in  going  or  returning  from 
r  vfil?  1  ^^^^  ^^  Parliament,  is  to  execute  all  warrants  against  persons  who 
I-  -J  *have  stood  out  commissions  of  rebellion,  either  in  exeeation  of  a 

decree  or  order  of  the  Court,  or  on  mesne  process,  (r) 

It  appears  to  be  considered  by  some  writers  upon  the  practice  of  the  Cooil, 
that  besides  the  duties  above  mentioned,  it  belongs  to  this  officer  to  brii^  up  to 
the  bar  any  one  that  is  in  the  custody  of  a  sheriff  or  other  officer  who  has  re- 
turned a  eepi  corpus  upon  a  process  of  the  Court  ^  (s)  and  this  appears  to  have 
been  formerly  the  practice,  though  the  more  usual  course  now  is  to  send  a  mes- 
senger for  that  purpose,  {t) 

The  practice  of  sending  a  messenger  appears  to  have  been  of  reeent  origin, 
and  has,  in  all  probability,  been  adopted  in  consequence  of  it  being  less  expen- 
sive than  a  sergeant-at-arms,  whose  fees  are  stated  to  be  double  those  of  the 
messenger,  (ti)  A  seigeant-at-arms  may,  however,  go  in  all  cases,  in  which  a 
messenger  can  be  sent,  {x)  And  we  have  seen  that  where  a  messenger  has  been 
sent,  and  dies  before  he  has  executed  his  warrant  {y)  or  fails  in  his  execution  of 
it,  by  reason  of  the  defendant's  escape,  or  not  being  to  be  found,  the  seigeanl- 
ai-arms  ought  to  be  sent  in  his  stead,  (z) 

(n)  Po9tf  net  11.  (o)  Vnc  Etg,  130. 

(p)  1  Smith,  Ch.  P.  181.  (q)  Hind.  1S3. 

(r)  Hind.  123. 

(•)  Fnc  Reg.  391 ;  Hind.  123 ;  1  Hmrr.  186. 
(i)  Ante,  602;  Frederick  v.  David,  1  Vera.  344. 
(tf)  Vide  Mr.  Peacock's  endeooe,  Chan.  Rep.  App.  (A)  380. 
(x)  Frederick  ▼.  David,  1  Vem.  344,  N.  1. 
(y)  M'Nab  ▼.  Menaal,  2  Sim.  16. 

(z)  Ante,  002 ;  Sambroke  ▼.  Ekina,  1  Dick.  68;  WUkinMni  v.  Bebher,  9  Bra.  a  C. 
181 ;  Steed  ▼.  CaUey,  Law  J.  1835^  1. 
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The  reason  for  (he  sergeRnt-at-arms  being  sent  in  the  last  case  is^  because 
vhere  the  party  has  been  taken,  and  has  escaped,  or  cannot  be  foand,  the  only 
remedy  which  a  plainiiflf  can  have  is  by  sequestration  against  his  property, 
which,  as  has  been  before  stated,  cannot  be  issued  unless  upon  a  return  of  noft 
est  inventus  by  the  sei^eant-at-arms.        i 

The  practice  of  sending  the  sergeant-at-arms,  when  the  ordinary  processes  of 
contempt  have  failed,  has  been  adopted  by  the  Court  ex  abundanti  cautda^  lest 
there  may  have  been  any  negligence  in  the  ordinary  officers  or  ministers  of  jus- 
tice to  whom  the  execution  of  the  writs  of  attachment  is  entrusted,  or  lest  the 
Commissioners  of  rebellion  (persons  nominated  by  the  plaint ifT)  should  collude 
with  or  be  warped  by  their  employer  *to  the  prejudice  of  the  de-  p  ♦aiq  -i 
fendant,  to  guard  against  which  the  Court,  to  sutistyits  conscience,  L  J 

and  to  be  informed  whether  the  defendant  doth  actually  hide  himself  from  jus- 
tice or  not,  sends  an  officer  of  its  own,  upon  whose  return  only  can  a  seques- 
tration be  regularly  issued,  unless  the  party  be  a  peer  or  peeress  of.  the  realm, 
a  bishop  or  member  of  the  House  of  Commons,  or  an  absconding  defendant 
proceeded  against  under  the  statute  1  W.  4,  c.  36.  (n) 

By  an  order,  dated  the  13th  May,  1721,  7  Geo.  1,  {b)  after  reciting  that  a 
petition  had  been  presented  by  the  sergeant-at-arms,  setting  forth  that  he  is  enti- 
tled to  take  all  persons  into  custody  who  stand  iu  contempt  to  a  commission  of 
rebellion  returned  nan  est  iuventtis^  and  further  reciting  that  several  orders  of 
eommitinent  (for  certain  contempts  in  the  said  petition  contained)  had  been  exe- 
cuted by  the  Warden  of  the  Fleets  or  else  that  he  had  made  returns  non  est 
inventus^  whereupon  sequestrations  had  been  obtained  contrary  to  the  rules  of 
the  Court,  and  that  the  said  petition  had  come  on  to  be  heard  before  his  Lord- 
ship, and  that  upon  hearing  several  precedents  and  what  was  all^d  on  either 
side,  his  Lordship  had  declared  that  no  sequestration  could  regularly  issue  to 
sequester  the  estate  of  any  person  who  could  be  found,  but  upon  the  return  non 
est  inventus  of  the  sei^cant-at-arms ;  IT  IS  THEREFORE  ORDERED  thai 
from  thenceforth  where  any  person  is  in  contempt,  either  for  want  of  an  appear- 
ance or  answer,  or  for  not  yielding  obedience  to  any  order  or  decree  of  this 
Court,  (unless  it  be  for  contemptuous  language,  or  the  beating  or  abusing  any 
person  in  the  serving  of  the  process  of  this  Court,  or  other  contempts  of  the 
like  nature)  the  sergeant- at-arms  attending  this  Court  do  apprehend  and  bring 
the  contemner  to  the  bar  of  this  Court  to  answer  such  contempt;  but  if  the  con- 
temner cannot  be  found,  then  to  return  non  est  inventus^  to  the  end  that  a  se- 
qnestraiton  may  regularly  issue,  according  to  the  ancient  use  and  prectioe  of  this 
Court,  and  that  process  do  for  the  future  issue  accordingly,  (c) 

This  order  was  pronounced  in  consequence  of  a  complaint  *made  p     ^^g.  g    -. 
by  tlie  sergeant- at-arms  of  a  practice,  then  recently  introduced,  of  L  J 

making  an  order  for  the  committal  of  the  party  to  the  custody  of  the  Warden  of 
the  Fleet,  and  of  awarding  a  sequestration  upon  his  return  of  non  est  inventus 
instead  of  sending  the  sergeant-ut-arms,  according  to  the  ancient  practice,  by 
which  means  the  sergeant-at-arms  was  deprived  of  his  ancient  and  customary 
fee.  (it)  The  practice  complained  of  appears  to  have  been  adopted  for  the  pur- 
pose of  shortening  the  process  of  the  Court,  which,  however,  it  does  not  seem 
10  have  accomplished.  The  recent  statute,  however,  of  the  1  W.  4,  c.  36| 
rule  U  has,  as  we  have  seen,  effected  this  object  more  completely,  in  the  cases  to 
which  it  applies,  by  omitting  the  intermediate  processes  of  attachment  with  pro- 
clamations and  commission  of  rebellion,  and  enabling  the  plaintiff,  in  cases  where 
the  defendant  is  in  contempt  for  want  of  an  answer,  to  procure  an  order  for 


(a)  Hind.  123.  (b)  Hind.  IS6. 

(e)  BcsiiMt»  Old.  322,  Free.  Cba.  562.         (d)  Exp.  Jephson,  Prec.  io  Ch.  550. 
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a  sef^eant-at-anns  immediately  upon  the  sheriflf's  return  of  non  est  inventw  to 
the  the  original  attachment.  The  attention  of  the  reader  has  been  before  called 
to  the  fact  that  this  shortening  of  process  does  not  apply  to  cases  in  which  the 
defendant  is  in  contempt  for  want  of  appearance^  or  in  which  the  plaintifiTs 
solicitor  or  his  town  agent  is  not  prepared  to  satisfy  the  Court,  by  affidavit,  thtt 
due  diligence  was  used  to  ascertain  the  place  where  the  defendant  was  at  the 
time  of  issuing,  the  attachment,  and  in  endeavouring  to  apprehend  him  under  the 
same,  and  that  the  person  suing  forth  such  writ  truly  believed  that  the  defendant 
was  in  the  county  into  which  such  writ  had  been  issued,  (e)  In  other  cases 
the  defendant  must  pursue  the  ancient  course. 

The  above  mentioned  order  of  the  13th  May,  1721,  contains  a  reference  lo 
another  method  of  shortening  the  process  of  the  Court,  which  appears  at  that 
time  to  have  prevailed,  where  a  defendant  had  appeared  and  applied  for  time  to 
put  in  answer.  In  that  case  it  seems  to  have  been  the  course  of  the  Court  to 
require  the  defendant,  as  a  condition  upon  which  further  time  was  granted  to 
him,  to  enter  his  appearance  with  the  Registrar,  {/)  and  upon  his  hot  putting 
r  »A20  ~1  ^^  ^^^  answer  within  four  days  *after  the  time  limited  had  expired. 
t-  J  to  move  that  he  might  stand  committed  to  the  custody  of  the  War* 

den  of  die  Fleet.  This  practice  appears  to  have  been  considered  by  Ijoid  Mac- 
clesfield as  irregular,  as  far  as  it  went  to  obviate  the  necessity  for  a  sergeant-at- 
arms,  {g)  and  in  consequence  it  was  made  part  of  the  order  of  the  13th  May,  1721, 
^*That  it  should  be  made  a  part  of  all  orders  for  giving  time  to  answer,  or  fiv 
doing  any  other  act  upon  the  party's  entering  his  appearance  with  the  Registni; 
that  the  party  when  he  enters  such  his  appearance  should  likewise  consent  that 
a  sergeant-at-arms  should  go  against  him,  as  upon  a  commission  of  rebellion 
returned  non  est  invenhis^  in  case  of  non-compliance.'*  (h) 

The  practice  enjoined  by  the  last  order  does  not  appear  to  have  been  striedy 
followed,  at  least  so  far  as  relates  to  making  it  a  condition  of  every  order  for 
time  to  answer  that  the  defendant  should  consent  to  a  sergeant-at-arms,  for  we 
find  that  by  a  subsequent  order,  dated  the  2dd  January,  1794,  after  noticing  the 
frequent  and  great  delays  of  defendants  in  putting  in  their  answers,  it  is  ordered, 
that  on  a  third  application  for  time  to  answer,  the  defendant  do  consent  to  enter 
his  appearance  with  the  Registrar  by  his  clerk  in  Court  in  four  days,  consent- 
ing that  the  sergeant-at-arms  attending  this  Court  shall  go  against  him  as  on  a 
commission  of  rebellion  returned  nan  est  inventus  in  case  he  does  not  put  in 
his  answer  by  the  time  granted,  and  that  on  a  second  application  for  time  to 
answer  an  amended  bill,  or  after  exceptions  allowed,  the  defendant  do  conseat 
to  the  same  terms,  (t) 

The  practice  continued  to  be  in  conformity  with  the  above  order  until  the  new 
orders  of  the  21st  December,  1833,  which  have  restored  the  practice  to  what  it 
was  under  the  order  of  the  17th  May,  1721,  by  providing  that  in  every  order 
granted  by  a  Master  for  further  time  to  ansiver^  it  shall  be  made  a  condition 
of  such  onier  that  the  defendant  shall  enter  his  appearance  with  the  Registm^ 
and  consent  to  a  sergeant-at-arms,  as  in  the  case  of  a  cx>mmission  of  rebeltion 
r  *621  1  i^turned  non  est  Hnvenius^  unless  under  any  special  circunostances 
^  -^  the  said  Master  shall  otherwise  direct,  and  which  circumstaaees 

shall  be  shordy  stated  in  the  order,  {k) 

An  order  for  the  sergeant-at-arms,  on  the  return  non  est  inventut  upoo  a 
commission  of  rebellion,  must  be  applied  tor  by  motion  in  Court,  (/)  the 


(/) 


Antt^  606. 

At  to  the  effect  of  eDtering  an  appearaoce  with  the  Registiar,  vide  po§t^  chap.  X. 
(k)  Exp.  JephtoD,  Prec.  in  Ch.  538.  (h)  Beaines,  Ord.  32S;  Prec  in  Ch.  552. 

(t)  Beames,  Ord.  555;  4Bro.  C.  C.  544.     (Ar)  Ord.  21  Dec.  1833,  Ord.  XXL 
(i)  Hind.  126. 
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of  which  is  stated  to  be  because,  as  there  is  nothing  to  issue  under  the  Great 
SeaU  to  make  it  a  record  of  the  Court,  there  must  be  some  act  of  the  Court  to 
authorize  the  sergeani-at-arms  in  going,  (m) 

Several  abuses  having  crept  into  this  practice,  an  order  was  made  by  the  Lord 
Keeper  Finch,  (n)  whereby  after  reciting  that  upon  complaint  made  by  the 
seTgeant-at-arms  attending  the  Great  Seal,  that  after  contempts  were  prosecuted 
to  a  sergeant -at-arms,  and  a  commitment  pronounced,  the  prosecutor  would 
draw  up  the  order,  and  never  take  forth  a  warrant  thereon,  but  make  use  thereof 
to  force  the  party  prosecuted  into  some  composition,  sometimes  for  the  whole 
matter  in  difference,  but  usually  for  the  discharge  of  the  contempts,  whereby 
the  sergeant's  employment  was  rendered  in  great  part  ineffectual ;  for  preven- 
tion thereof,  his  Lordship  did  order,  that  after  any  order  for  a  sei|;eant-at-arms 
shourd  be  granted  by  the  Court,  the  Registrar  should,  on  request,  draw  up  the 
said  order,  and  deliver  the  same  to  the  sergeant-at^arms  or  his  deputy,  and  no 
other  person,  they  paying  for  the  same ;  by  which  means  he  should  or  might 
endeavour  to  apprehend  the  party  prosecuted  and  bring  him  into  this  Court  to 
Answer  his  said  contempt,  if  he  could ;  but  if  he  could  not,  his  Lordship  did 
farther  order,  that  no  order  for  a  seigeant-at  arms  drawn  up  and  past  the  Regis- 
trar, should  be  discharged,  and  the  contempt  thereupon,  without  the  sergeant's 
fees  be  paid  to  him,  and  a  certificate  under  his  hand  certifying  the  same ;  and 
that  after  the  said  order  being  so  drawn  up  and  passed  as  aforesaid,  r-  ^^^o  -i 
*no  private  or  other  agreement  should  be  made  between  the  party  t-  J 

or  parties,  or  the  person  or  persons  so  standing  in  contempt  as  aforesaid,  or 
any  other  person  there,  or  any  on  their  behalfs,  without  such  satisfaction  should 
be  made  and  a  certificate  of  the  same  produced  to  the  Court,  (o)  This  order 
was  revived  by  the  Lord  Keeper,  by  order,  dated  13th  July,  1685,  1  J.  2,  {p) 
and  was  again  revived,  by  order,  12th  June,  1694,  6  W.  3,  whereby  it  was 
also  further  ordered,  that  when  any  motion  should  be  made  for  a  sei|reant-at- 
anns,  the  counsel  moving  for  the  same  should  immediately,  in  Court,  deliver 
unto  the  Registrar  the  commission  of  rebellion,  and  tell  who  was  clerk  in  Court, 
that  the  seigeant-at-arms  might  have  an  account  of  him  where  the  contemner 
lives ;  and  that  the  order  should  be  drawn  up  by  the  Registrar  and  delivered  to 
the  seigeant-at- arms  or  his  deputy,  they  paying  for  the  same,  or  taking  out  a 
wairant  thereon,  whereby  the  party  or  parties  so  in  contempt  might  be  taken 
into  custody,  and  be  brought  into  the  Court  to  answer  the  same.  (^ 

In  consequence  of  the  above  order,  the  practice  now  is,  that  whenever  a 
seigeant-at-arms  is  moved  for  on  a  return  non  eat  inventus  to  a  commission  of 
rebellion,  the  commission,  with  the  return,  is  placed  in  the  hands  of  the  counsel 
who  makes  the  motion,  who  delivers  it  to  the  Registrar  in  Court,  together  with 
the  name  of  the  clerk  in  Court  (r) 

The  form  of  obtaining  an  order  for  a  seigeant-at-arms  under  the  1  W.  4,  c. 
S6i  upon  the  sheriflTs  return  of  non  eU  inventus  to  an  attachment  for  want  of 
ao  answer,  is  prescribed  by  rule  i  of  sect.  15  of  the  Act,  which  is  as  follows, 
viz:  ^^When  a  writ  of  attachment  shall  have  been  duly  issued  against  any 
defendant  for  contempt  in  not  answering  the  biilf  and  such  defendant  shall  not 
have  been  taken  under  such  writ,  and  the  sheriff  of  the  county  into  which  such 
writ  shall  Itave  issued  shall  make  a  return  of  non  est  inventus  to  the  same,  the 
Court  shall,  upon  motion  by  or  on  behalf  of  the  plaintiff,  (notice  of  which  shall 
■ot  be  required)  order  that  the  sergeant-at-arms  ^attending  the  Court  ^  ^g„„  ^ 
do  apprehend  such  defendant,  and  bring  him  to  the  bar  of  the  Court  ^  J 

to  answer  his  contempt,  and  the  same  proceedings  may  thereupon  be  had  as  if 

(m)  Ibid.  (n)  Ibid.  124. 

(o)  BeMDM,  Old.  246.  Ip)  Ibid.  168. 

(9)  Ibid.  302.  (r)  Hind.  126,  1  Tarn.  4s  Y.  120. 
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such  order  had  been  made  in  the  manner  heretofore  in  use ;  provided  that  befoie 
such  order  shall  in  any  such  case  be  made,  the  plaintiff  applying  for  the  same 
shall  be  required  to  satisfy  the  Court,  by  tJie  affidavit  of  the  tolicUor  of  the 
pUdntiffn  or  of  hia  town  agetU^  if  the  writ  of  attachment  was  \99ued  by  suck 
town  agents  thai  due  diligence  was  used  to  ascertaiu  the  place  where  such 
defendant  was  at  the  time  of  issuing  such  writ,  and  in  endeavouring  to  appre- 
hend such  defendant  under  the  same,  and  that  the  person  suing  forth  such  writ 
verily  believed  at  the  time  of  suing  forth  the  same  that  such  defendant  was  in 
the  county  into  which  such  writ  was  issued.*' 

Upon  a  motion  made  for  a  sergeant-al-anna  under  this  rule,  the  Vice  Chan- 
cellor, Sir  L.  Shadweil,  decided  that  the  affidavit  thereby  required  must  be  made 
by  the  clerk  who  issued  the  attachment,  and  that  the  town  agent  mast  join  io 
the  affidavit,  swearing  as  to  his  belief;  {s^  and  in  Fugh  v.  Pugh^  (I)  an  appli- 
cation was  made  to  the  Master  of  the  Rolls  (Sir  C.  C.  Pepys^  for  a  seigeaot-at- 
arms  under  this  rule,  which  was  supported  by  an  affidavit  of  tne  solicitor's  towa 
agent,  stating  that  he  had  issued  the  writ  and  that  he  verily  believed  that  the 
defendant  was  in  the  county  of  Middlesex  at  the  time  of  its  issue,  and  abo  By 
an  affidavit  of  the  sheriff's  assistant,  stating  the  steps  he  had  taken  to  attach  the 
defendant,  but  in  which  he  had  been  unsuccessful  i  but  his  Honor  refused  the 
application,  because  there  was  no  affidavit  of  the  solicitor  or  his  town  agent  that 
due  diligence  had  been  used  in  endeavouring  to  apprehend  the  defendant,  at 
required  by  the  Act ;  his  Honor  being  of  opinion  that  as  the  Act  had  expreasly 
pointed  out  the  persons  with  whose  evidence  the  Court  was  to  be  8atis6ed,  no 
other  evidence  could  be  satisfactory. 

In  Wright  V.  Gretn^  {u\  however,  it  was  held  that  an  affidavit  by  the  solici- 
r  •Aiu  1  ^'^'^  8gdt  wno  had  sued  out  the  writ,  ^setting  out  vtrhaiim  the 
L  J  copy  of  a  letter  which  the  plaintiff  had  received  from  the  officer 

employed  in  executing  the  writ,  and  in  which  the  particulars  of  two  unaoccesi- 
ful  attempts  to  arrest  the  defendant  was  detailed,  and  swearing,  to  the  agenli'i 
belief,  that  the  contents  of  the  letter  were  true,  was  sufficient. 

It  is  to  be  observed  that  in  that  case  the  affidavit  did  not  state  in  terms  that 
the  agent  believed  that  due  diligence  had  been  used  in  endeavouring  to  a|^»e- 
bend  the  defendant,  but  that  Lord  Brougham  was  of  opinion  that  we  letter  of 
the  officer  to  the  plaintiff  had  disclosed  circumstances  sufficient  in  reason  to 
satisfy  the  Court  that  such  diligence  had  been  really  used,  and  that  as  the  agent 
had  sworn  to  his  belief  that  the  contents  of  the  letter  were  true,  there  was  2to- 

g ether  sufficient  in  the  affidavit  to  satisfy  the  Court  that  the  terms  of  the  Act 
ad  been  complied  witlu 

It  has,  however,  also  been  held  that  in  general  the  affidavit  ought  to  foOow 
precisely  the  terms  of  the  Act,  and  therefore  where  it  only  went  to  show  that 
due  diligence  had  been  used  to  discover  the  defendant's  residence,  and  not  the 
place  where  he  actually  was  at  the  time  of  iasuing  the  attachment^  the  order 
was  refused ;  (x)  and  so  where  a  motion  of  this  nature  was  supported  by  the 
affidavit  of  the  plaintiff's  town  agent,  stating  that  all  due  diligence  had  beea 
used  to  ascertain  the  place  of  the  defendant's  residence  at  the  time  when  the 
writ  was  issued,  and  to  apprehend  him  by  virtue  thereof,  and  that  at  that  tine 
the  defendant's  last  and  only  known  place  of  abode  was  in  the  county  into  wfaidi 
the  writ  had  been  issued.  Lord  Brougham  was  of  opinion  that  the  affidavit  wn 
clearly  defective  in  not  swearing  to  the  party's  beHef  that  the  defendant  was  in 
the  county  at  the  time  of  the  issuing  of  the  writ ;  an  omission  which  was  by  so 


(«)  Handfield  v.  Wdlej,  4  Sim.  133.  (t)  S  M.  &  K.  358. 

(tt)  3  HoM.  A,  M.  03. 

(x)  DtLv'u  ▼.  Hammond.  5  8im.  9 ;  Metier  v.  Mellisb^  cited  ib;  Milter  v.  Bennett;  C«r 
V.  Powfett,  Sotden's  Aoti^  bj  JamsMtt,  61,  n.  (e). 
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meaiiB  supplied  by  the  statement  that  at  the  time  the  defendant's  last  and  only 
known  place  of  abode  was  in  the  county  into  which  the  writ  had  issued,  (y) 

•Where  a  party  upon  obtaining  an  order  for  time  to  answer,  is  to  ^     ^^^^    -, 
enter  his  appearance  with  the  I^istrar  and  submit  that  upon  his  ^  J 

default  a  sergeant-at-arms  should  go  as  upon  a  return  of  nan  est  inventUB  to  a 
commission  of  rebellion,  in  such  case  the  order  for  the  seigeant-at-arms  is  granted 
upon  a  certificate  of  the  Six  Clerk  that  the  answer  is  not  filed ;  (z)  and  it  seems 
that  such  an  order  may  be  obtained  upon  petition  as  well  as  upon  motion,  (a) 


The  order  for  the  sei^ant-at-arras  having  been  drawn  up,  passed  and  en- 
tered, (6)  the  derk  in  Court  or  solicitor  must  five  it  to  that  officer  or  his  deputy 
attending  the  Court,  who  procures  the  Lord  Chancellor's  warrant  thereon,  and 
al  the  return  thereof  certifies  in  what  manner  he  has  acted  under  it  (c) 

The  duty  of  the  sei^ant-at-arms  or  his  deputy,  upon  receiving  the  warrant, 
is  to  arrest  the  defendant  wherever  he  can  find  him,  and  it  appears  that  he  is 
aimed  with  very  extensive  powers  for  that  purpose,  {d)  It  is  to  be  observed, 
that  the  caption  of  a  party,  under  a  warrant  of  the  Lord  Chancellor,  but  executed 
after  he  has  delivered  up  the  Great  Seal,  will  not  be  irregular,  (e) 

The  seigeant-at-arms  can  take  no  bail  bond,  therefore  if  a  party  be  taken  by 
a  seigeant-at-arms,  in  execution,  he  must  be  kept  in  custody  till  the  return  and 
then  brought  up  to  the  *bar  of  the  Court,  but  if  he  be  taken  for  r-  ^^n  -i 
want  of  appearance  or  answer,  he  may,  upon  his  entering  his  ap-  L  ^  J 
pearance  or  filing  his  answer,  and  paying  the  costs  of  his  contempt,  be  dis- 
charged ;  and  if  the  plaintiff's  solicitor  refuse  to  discharge  him,  the  Court  will, 
upon  motion  or  petition,  order  his  discharge,  (e) 

It  is  to  be  observed,  that  where  the  sergeaiit-at-arms  has  been  sent,  for  a  con- 
tempt in  not  putting  in  an  answer,  the  defendant  is  entitled  to  his  dischaige 
immediately  upon  putting  in  his  answer  and  clearing  his  contempt,  and  is  not 
to  be  kept  m  custody  till  the  sufficiency  of  thcanswer  has  been  decided  upon ; 
and  if  in  such  case  the  sergeant-at-arms  refuse  to  discharge  him,  the  defendant 
must  apply  by  motion  or  petition,  upon  a  certificate  from  the  clerk  in  Court  that 
the  answer  has  been  filed  and  the  costs  of  the  contempt  have  been  tendered  or 
paid,  (as  the  case  may  be)  and  the  Court  will  make  an  order  for  his  discharge, 
which  must  be  served  upon  the  sergeant  or  his  deputy  having  the  defendant 

(y)  Handfiald  ▼.  Wildes,  2  R.  &  M.  01.       (r)  Hind.  187. 

(a)  CounCeM  of  Londonderry  ▼.  CornthwaitOy  1  Dick.  885. 

(b)  The  eergeaot-ftt-arnw  or  hie  deputy  generally  takee  upon  himaelf  to  draw  up  the  older 
and  to  get  the  warrant  from  the  Lord  Chanoellor,  aifter  which  he  applies  to  the  clerk  in  Couit 
or  solicitor  for  instructions,  1  Turn,  dc  V.  120. 

(c)  Hind.  186. 

\d)  It  appears  from  an  extract  taken  from  a  manuscript  of  the  Antiquities  of  the  office,  in 
Ihm  5th  year  of  the  reign  of  King  Henry  V,  that  **%  sergeant-at-arms  may  apprehend  or 
attach  any  subject  of  the  King*s  or  other,  whatsoever  he  be,  remaining  in  the  ibnr  seas  of 
Bnglaod,  or  any  part  thereof,  be  it  any  house,  castle  or  fort,  that  will  be  broken  to  make  his 
airsst,  may  rase  and  beat  di>wn  to  the  ground ;  and  the  power  of  the  sergeant-at-arms  ia^  that 
if  feecnes  be  made  unto  him,  he  may  levy  the  power  of  the  country  where  the  rescue  is  made ; 
neither  can  any  arrested  by  the  sergeant-at-arms  be  by  any  other  attached  out  of  his  guard 
opon  a  great  ransom,  for  an  arrest  made  by  the  sergeant  of  the  King  hath  enfranchised  his 
body  from  all  other  persons;  for  the  sergeant' 9  arreet  u  of  more  high  fwture  than  anvoiher 
emn  Ac,  and  therefore  the  sergeant-at-arms  is  commonly  called  *  the  vak>rous  force  of  a  JKing's 
errand  in  the  execution  of  justice.' "     Vide  Mr.  William  Bntt*s  Evidence,  Chao.  Rap.  App. 

(e)  ifaah  v.  Tonston,  Law,  J.,  1836,  86.     (e)  Hind.  126. 
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in  his  custody ;  and  a  lefosal  to  obey  each  an  order  would  be  a  coatempl  of 
Court  if) 

If  the  defendant  upon  being  taken  does  not  dear  his  contempt,  he  most  be 
brought  to  the  bar  of  the  Court;  and  by  the  1  W.  4,  c  36,  s.  15,  role  5,  it  is 
provided  that  where  a  defendant  is  in  custody  of  the  seigeant-at-arms  or  of  the 
messenger,  upon  attachment  or  other  process,  the  plaintiff  shall,  within  ten  days 
afler  his  being  taken  into  such  custody,  (or  if  Uie  last  of  such  ten  6xlj%  shall 
happen  out  of  Term,  then  within  the  first  four  days  of  the  next  ensuing  Term,) 
cause  the  defendant  to  be  brought  to  the  bar  of  the  Court ;  and  in  case  any 
defendant  shall  not  be  brought  to  the  bar  of  the  Court  within  the  respective 
times  aforesaid,  the  sheriff,  jailer  or  keeper,  sergeant-at-arms  or  messenger,  in 
whose  custody  he  shall  be,  shall  thereupon  disehaige  him  out  of  custody,  with* 
out  payment  by  him  of  the  costs  of  the  contempt,  which  shall  be  payable  by 
the  party  on  whose  behalf  the  process  issued. 

"When  the  party  is  brought  up  to  the  bar  by  the  sergeant-at-arms,  he  will  be 
dealt  with  in  the  same  manner  as  a  party  brought  up  in  the  custody  of  the  mes- 
senger, (g) 

r    *627    1      *^  ^^  seigeant-at-arms  cannot  succeed  in  arresting  the  defend- 
*-  ^  ant,  he  roust  write  a  return  or  certificate  of  non  est  inventus  upon 

the  back  of  the  warrant,  which  must  be  filed  in  the  Report  Office  before  a  writ 
of  sequesU^tion,  which  is  the  next  process,  can  regularly  issue.  (A) 


It  is  to  be  observed,  that  the  costs  of  a  sergeant-at-arms  are  not  settled,  as 
upon  other  processes,  but  are  to  be  taxed  by  the  clerks  in  Court  for  the  plaintiff 
and  defendant,  and  are  according  to  the  distance  the  sergeant  has  to  go  in  seek- 
ing for  the  party,  (i) 


SECTION  VIII. 
Cff  the  Writ  of  Sequettratioru 

When  the  sergeant-at-arma  has  been  ordered  to  take  a  defendant  into  cos- 
tody  for  a  contempt  upon  mesne  process^  and  returns  non  est  inventus  or  **  a 
rescue,**  or  **that  he  has  been  resisted  in  the  execution  of  his  duty,"  the  next 
process  which  issues  to  compel  the  obedience  of  the  party  is  a  sequestration. 

The  process  of  sequestration  is  a  writ  or  commission  issuing  under  the  Great 
Seal,  sometimes  directed  to  the  sheriff  or  (which  is  most  usual)  to  certain  per- 
sons of  the  plaintiff's  own  nomination,  empowering  him  or  them  to  enter  upon 
and  sequester  the  real  and  personal  estate  and  effects  of  the  defendant,  (or  some 
particular  part  or  parcel  of  his  lands)  and  to  take,  receive  and  sequester  the 
rents,  issues  and  profits  thereof,  and  keep  the  same  in  their  hands,  or  pay  the 
same  in  such  manner  and  to  such  persons  as  the  Court  shall  in  its 


r  *fl28  1  ^PP®*"^»  ""^^^  *^®  parties  shall  have  appeared  to  or  answered  ♦the 
L  ^'^^  J  plaintiff's  bill,  (or  performed  some  other  matter  which  has  been 
ordered  and  enjoined  by  the  Court,  in  the  process  specifically  mentioned,)  and 
for  not  doing  whereof  he  is  in  contempt,  (k) 

IIM  ■  I  I       -  i  P-  ''■  "■       ■  II  I.I        -  Ml  I  I  ——.^.1^— 

(/)  Waterav.  Taylor,  16  Vce.  418.  Vide  past,  •♦Antwen.'* 
(g)   Vide  ante.  604.  (A)  Hind.  126. 

(t)  Ibid.  127.  Ik)  Hind.  127. 
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Seqaestetioiui  are  stated  to  have  beeafineit  introdaced  in  Sir  Nicholas  Bacon's 
time,  and  then  were  but  sparingly  used  in  process,  and  after  a  decree  to  sequester 
tlie  thing  in  demand  only.  (/)  It  is  said  that  the  first  instance  of  a  sequestration 
alWr  a  decree  was  in  Sir  Thomas  ReecTs  case,  iu  Lord  Coventry's  time. 
Another  was  issued  in  LcAe  v.  Meares^  (m)  11  Jac,  and  in  the  case  of  Hide 
V.  Petiif  in  1666,  (n)  which  was  affirmea  in  part  The  same  process  appears 
to  have  been  adopted  by  the  Court  of  Exchequer  in  Greavua  iu  FofUainef 
1687,  and  in  a  case  of  Jflnlham  v.  Bland^  (o)  in  Lord  Shaftesbury's  time. 

There  appear,  however,  to  have  been  great  struggles  between  the  Courts  of 
Common  Law  and  Courts  of  Equity  before  this  process  was  established,  the 
former  holding  that  a  Court  of  Conscience  could  only  give  remedy  in  personam 
uad  not  in  rem^  and  that  sequestrators  were  trespassers,  against  whom  an  action 
at  law  would  lie;  (p)  and  to  such  extent  does  the  objection  of  the  Courts  of 
Law  to  this  process  appear  to  have  been  carried,  that  according  to  a  case  cited 
by  the  Lord  Chancellor,  (Nottingham)  in  Cohlon  v.  Gardiner^  {q)  a  question 
was  entertained  upon  an  indictment  for  murder,  where  one  was  killed  on  layiQg 
on  a  sequestration,  whether  the  homicide  was  justifiable  or  not.  *^  Whereupon 
a  pardon  was  sued  out."  (r) 

^^  But  these  were  such  bloody  and  desperate  resolutions,  and  so  much  against 
common  justice  and  honesty,  which  required  that  the  decrees  of  this  Court 
which  preserved  men  from  fraud  and  deceit  should  not  be  rendered  illusory,  that 
they  could  not  long  stand,"  (t)  and  the  process  is  become,  by  long  p  •m/o  i 
^use  and  acquiescence,  and  is  now  looked  upon,  as  the  legal  and  ^  ^ 

process  of  the  Court.  (I) 


A  sequestration  upon  mesne  process  is  usually  directed  to  four  sequestra^ 
tors,  and  care  ought  to  be  taken  tnat  the  persons  named  be  such  as  are  able  to 
answer  for  what  shall  come  to  their  hands,  in  case  they  should  be  called  upon  to 
account  {u) 

The  writ  or  commission  is  in  the  following  form : 

William  the  Fourth,  &c.  To  &c  Greeting.  **  Whereas  A.  B.  complainant, 
exhibited  his  bill  of  complaint  incur  Court  of  Chancery  against  C.  D.  defendant. 

*^  And  whereas  the  said  C.  D.  being  duly  served  with  a  writ  issuing  out  of 
onr  said  Court,  commanding  him,  under  the  penalty  therein  mentioned,  to 
appear  to  and  answer  the  said  biH,  hath  refused  so  to  do ;  and  thereupon  all 
process  of  contempt  hath  issued  against  him  unto  a  sergeant-at-arms. 

*^And  whereas  the  said  C.  D.  hath  of  late  absconded,  and  so  concealed  him- 
self that  the  said  sergeant-at-arms  hath  not  been  able  to  find  him,  as  by  the 
eertificate  of  the  said  seigeant-at-arms  appears :  Know  ye  therefore,  that  we, 
in  confidence  of  your  prudence  and  fidelity  have  given,  and  by  these  presenti 
do  give  to  you,  any  three  or  two  of  you,  full  power  and  authority  to  enter 


(0  E«rl  of  KiMare  ▼.  Sir  M.  Eoataw,  I  Vem.  421. 

(m)  Toth.  176. 

(ft)  I  Ch.  Ca.  93 ;  Freeman,  1S5,  108,  8.  C. ;  and  Badinfiald  ▼.  Zeuch,  tb. 

(o)  2  Cha.  Ca.  48 ;  Hind.  128. 

(p)  Blagrave  ▼.  Wattf,  1  More,  649;  Cro.  Eliz.  651. 

Iq)  2  Cb.  Ca.  44.  (r)  Gtlb.  For.  Rom.  78. 

(f }  Ibid.  2  Cha.  Ca.  45. 

m  Hind.  128.  Where  nuUa  bona  has  been  returned  to  a  eeqaetlration  in  this  country, 
another  aequeatratton  may  be  imued  against  the  defendant's  property  in  Ireland*  Fiyer  ▼. 
Bcraard,  2  P.  Wms.  261 ;  but  for  a  seqoestration  to  the  colonies,  applicatioa  most  be  made 
to  tlie  King  in  Council.     Ibid. 

(tt)  1  Har.  148. 


apon  all  the  memaag[e0,  laodfi,  tenements,  and  real  estate  whatsoever  of  the  said 
C.  D.,  and  to  take,  collect,  receive  and  sequester  into  your  hands,  not  only  ail 
the  rents  and  profits  of  the  messuages,  lands,  tenements  and  real  estate,  hat 
also  all  his  goods,  chattels  and  personal  estate  whatsoever.  And  therefore  we 
command  you,  any  three  or  two  of  you,  that  you  do,  at  certain  proper  and 
convenient  days  and  hours,  go  to  and  enter  upon  all  the  messuages,  lands,  tene- 
ments and  real  estate  of  the  said  C.  D.,  and  that  you  do  collect,  take  and  get  ints 
vour  hands,  not  only  the  rents  and  profits  of  all  his  said  real  estate,  but  also  all 
his  goods,  chattels  and  personal  estates,  and  detain  and  keep  the  same  under 
r  *A^n  1  ^^u^^'^^o'^  ^^  7^^'  hands  until  the  said  C.  D.  shall  *iiilly  answer 
L-  J  the  complainant's  bill,  clear  his  contempt,  and  our  said  Court  make 

other  order  to  the  contrary.     Witness  ourself  at  Westminster,"  ^c. 

It  has  been  before  stated  that  a  sequestration  is  the  next  proceeding  upon 
mesne  process^  which  is  issued  alVer  the  return  of  non  est  inventus  by  the 
seigeant-at-arms,  and  that  the  sergeant-at-arms  is  the  only  officer  upon  whoae 
return  such  process  can  be  issued,  (x) 

A  sequestration  may,  however,  be  issued  where  a  defendant  resists  the  aer- 
geant-at-arms,  or  makes  a  rescue,  (y) 

In  cases  of  contempts  in  the  non-performance  of  a  decree  or  order  of  the 
Court,  sequestrations  may  be  issued  although  the  seigeant-at-arms  has  not  been 
sent,  as  where  a  defendant  is  already  in  custody  under  an  attachment  or  other 
process  of  contempt,  and  obstinately  persists  in  his  contempt  It  may  also  be 
issued  to  enforce  a  decree  or  order  where  the  defendant  is  in  custody  in  another 
suit,  either  at  law  or  in  equity,  or  upon  criminal  process.  It  is  not,  however, 
the  practice  to  issue  sequestrations  where  the  defendant  is  in  custody  for  a  con- 
tempt upon  mesne  prqcess^  because  where  a  defendant  is  in  custody  upon  mesne 
process  the  practice  of  the  Court  enables  the  plaintiff  to  obtain  the  effect  oi  that 
process,  either  by  entering  an  appearance  for  him  under  the  statute  1  W.  4,  c 
36,  s.  11,  or  by  taking  the  hiW  pro  confesso  against  him  under  the  fifteenth  sec- 
tion of  the  same  act. 

This  writ  is  always  obtained  upon  motion.  If  it  be  moved  for  upon  a  return 
of  non  est  inventus  by  the  sei^ant-at^arms,  the  counsel  who  moves  must  have 
the  warrant  with  the  return  in  his  hand .  (z)  If  the  pariy  in  comtempt  has 
resisted  the  sergeant,  or  having  been  taken  has  made  his  escape  and  stands  oat 
in  contempt,  in  such  cases  the  motion  must  be  supported  by  an  affidavit  of  the 
fiacts.  (a) 

No  sequestration  can  be  granted  upon  petition,  {b) 

The  order  for  a  sequestration  being  drawn  up,  passed  and  entered,  is  to  be  left 
with  the  plaintifi'*8  clerk  in  Court,  together  with  the  names  of  the  persons  whom 
r  *fi^l  1  ^^^  plaintiff  chooses  *io  have  inserted  as  commissioners,  and  the 
t-  J  clerk  in  Court  will  thereupon  make  out  the  writ  in  the  form  before 

mentioned,  {d) 

The  writ  is  folded  up  like  an  injunction,  and  the  Master  of  the  Rolls  and  Six 
Clerk's  names  subscribed.  It  must  be  indorsed,  *^Jl  commission  ofsequegir^ 
Hon  against  C.  D.  defendant^  at  the  suit  of  Jl,  B.  complainant^*^  with  the 
Master  of  the  Rolls  and  Six  Clerk's  names,  (e) 

The  clerk  in  Court  having  made  out  the  sequestration,  delivers  it  to  the  ba^g- 
bearer  of  the  Six  Clerks'  office  to  be  sealed,  which  being  done,  the  bag-beaier 
leaves  it  at  the  clerk's  seat  in  the  office,  to  be  given  to  the  solicitor  when  he 
calls.  (/) 


(ar)  Ante,  (y)  Beames^  Ord.  16. 

(z)  Hind.  186.  (a)  Ibid. 

Hind.  186. 

(/)  IWd. 


(z)  Hind.  186.  (a) 

(b)  Beanies,  Ord.  35,  215.  (d) 

(«)  Ibid.  188.  If) 
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An  opinion  appears  formerly  to  have  been  entertained  in  the  profemion,  that 
a  aeqnestration  upon  mesne  proeees  for  want  of  an  answer  ought  not  to  be  exe- 
diled,  and  that  the  plaintiff,  instead  of  having  it  earned  into  eflect,  ought  merely 
upon  its  issuing  to  proceed  to  take  the  bill  pro  eonfesso  against  the  defendant. 
This  opinion  seems  to  have  arisen  in  consequence  of  what  was  said  by  Sir 
Thomas  Sewell,  M.  R,  in  Heather  y.  Waterman^  (g)  and  Vaughan  v.  WU- 

In  the  former  ease,  the  defendant  being  in  contempt  to  a  sequestration  in 
mesne  process  for  want  of  an  answer,  the  sequestrators  executed  the  commis- 
sion, and  the  plaintiff  preferred  a  petition  (which  came  on  for  hearing  at  the 
same  time  with  the  cause,  in  which  the  bill  was  ^ordered  to  be  taken  pro  con^ 
fesson)  prayinff  that  the  sequestrators  might  account  and  pay  tlie  babnce  to  htm 
in  part  of  his  demand,  whereupon  the  Master  of  the  Rolls  reprobated  the  execa- 
tioD  of  the  sequestration,  saving  it  was  very  improper  and  what  should  not  have 
been  done,  and  reprehended  the  solicitor  very  severely.  In  the  latter  case,  the 
Master  of  the  Rolls  also  expressed  an  opinion  that  when  a  bill  had  been  taken 
pro  cortfesso  on  a  sequestration  for  want  of  an  answer,  the  execution  of  the 
sequestration  was  unnecessary  and  improper.  These  cases  appear  to  have 
been  cited  by  Mr.  Dickens,  the  Registrar,  in  the  notes  handed  up  by  him  to 
the  Lord  Commissioners  of  the  Great  Seal,  in  Rowley  v.  *Ri(Uey^  {k)  ^  ^^no  -i 
in  support  of  the  distinction  taken  by  him  between  sequestrations  in  I-  -* 

mesne  process  and  for  a  duty,  namely,  that  a  sequestration  in  mesne  process 
ooght  not  to  be  executed ;  but  with  reference  to  those  cases*  it  is  to  be  ofwerved 
that  they  go  no  further  than  to  show  that  when  the  plaintiff  intends  to  proceed 
to  have  the  bill  taken  pro  eonfesso  against  the  defendant,  the  execution  of  the 
sequestration  is  unnecessary,  and  therefore  improper,  because  the  object  of  exe- 
cuting the  sequestration  beinf  merely  to  compel  an  answer  from  the  defendant, 
the  same  purpose  is  effected  by  taking  the  bill  pro  cor^esso  against  him,  (by 
which  process  the  plaintiff  obtains  the  same  decree  that  he  would  have  been 
entitled  to  had  the  defendant  put  in  his  answer  and  admitted  the  whole  case 
made  by  the  bill,)  and  this  being  accomplished,  the  process  drops  as  a  matter 
of  course,  and  the  sequestrators  become  accountable,  not  to  the  plaintiff  or  to 
the  Court,  but  to  the  defendant.  In  fact  the  practice  appears  to  be,  that  a  plain-  . 
tiff,  upon  obtaining  a  sequestration  against  a  defendant  for  want  of  an  answer, 
has  an  option  whether  he  will  proceed  to  take  the  bill  pro  eonfesso^  or  to  compel 
answer :  if  the  circumstances  of  the  case  are  such  that  justice  can  be  obtained 
by  taking  the  bill  pro  eor^esso^  he  ought  not  to  cause  the  sequestration  to  be 
executed }  but  if  his  case  is  such  that  an  answer  from  the  defendant  is  neces- 
sary, he  may.  It  should  be  observed,  however,  that  the  cases  in  which  a  plain- 
tiff can  have  occasion  to  compel  an  answer  from  a  defendant  instead  of  taking 
the  bill  pro  eonfesso  against  him  are  comparatively  few,  and  are  in  general  eon- 
fined  to  bills  of  discovery,  where  the  answer  is  wanted  to  be  read  at  law,  or  to 
obtain  some  admission  from  him  on  which  to  found  some  application  to  the 
Court,  and  that  unless  in  such  cases  the  proper  course  to  adopt  is  that  of  taking 
the  bill  pro  eonfesso.  (/) 

*The  executmg  of  the  sequestration,  however,  will  not  preclude  p  «^^  -i 
the  plaintiff  from  proceeding  to  take  the  bill  pro  corifesso;  and  where  ^  ^ 


U)  1  INck.  385.  (h)  IM.  864. 

(A)  2  Dick.  622.  It  appears  from  the  atatement  of  thia  caae  by  the  Solicitor  Genera!  in 
ftmaiofidfl  ▼.  Lord  Klnnaird,  4  Yea.  785,  739,  that  this  caae  ia  erroneooaly  reported;  aod  in 
^e  nolo  of  the  aame  caae  in  8  Swanat.  306,  n.,  (b)  Lord  Tburbw  ia  reported  to  have  aaid 
that  he  could  aee  no  foundation,  either  in  the  reason  of  the  thing,  or  in  the  hiatory  of  the 
Coarty  for  aappoaiog  that  a  aeqoeatration  to  compel  an  appearance  or  anawer,  ahould  not  be 
•xacQted. 

(/)  Vide  postt  Chap  DC. 
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a  nihil  lias  been  returned  by  the  eeqaestrators  upon  this  wriu  the  Coart,  upoe 
petition  or  motion,  and  production  of  the  writ  so  returned,  will  direct  the  eune 
to  be  set  down  for  hearing,  and  at  the  day  of  hearing  will  order  it  to  be  taken 
pro  cofrfesson  (m)  And  even  where  goods  or  real  estate  have  been  seized  under 
a  sequestration,  the  plaintiff  is  not  precluded  from  proceeding  to.  take  the  bill 
pro  cor^t98o;  (n)  and  where  a  bill  has  been  filed  for  an  account,  and  a  decree 
ad  computcavaum  obtained  by  taking  the  bill  pro  confesso^  the  Court  will  not 
only  permit  the  execution  of  the  sequestration,  but  will  keep  it  on  foot  as  a 
security  for  the  defendant's  accounting  in  the  Master's  office,  (o) 

Where  a  defendant  has  not  appeared,  aiid  has  stood  out  all  the  precedii^ 
processes,  unless  he  come  wilhin  the  description  of  a  defendant  absconding  to 
avoid  the  process  of  the  Court,  (the  method  of  proceeding  against  whom  for  the 
purpose  of  taking  a  bill  pro  cord^esso  against  him  has  been  before  pointed  out,)  (f) 
or  unless  he  be  a  person  resident  abroad,  (for  whom  an  appearance  can  be 
entered  under  the  2  &  3  W.  4,  c.  33,  and  4  &  5  W.  4,  c  82,  before  leferred 
to,)  {q)  ho  other  means  than  that  of  a  sequestration  can  be  resorted  to  for  com- 
pelling his  appearance ;  against  such  a  person  therefore,  if  an  answer  from  bin 
is  necessary,  the  sequestration  should  be  executed,  as  the  only  method  of  eon- 
pelling  his  obedience,  within-  the  reach  of  the  plaintiff. 

It  should  be  observed,  however,  that  in  cases  where  the  interest  of  a  defiend* 
ant  whose  appearance  cannot  be  enforced  by  means  of  the  preceding  pnxsesses 
of  contempt  is  such  that  a  decree  can  be  made  in  the  cause  against  the  other 
r  *6^4  1  ^^^^^^^^  ^without  his  presence,  a  sequestration  need  not  be  exe- 
^  ^  cuted,  and  that  the  mere  issuing  of  the  sequestration  is  siifficieaL    It 

has  been  held,  that  a  sequestration  is  like  an  outlawry ;  so  that  if  a  defendant, 
who  cannot  be  found  so  as  to  be  served  with  process,  is  proceeded  againM  to  a 
sequestration,  and  does  not  then  appear,  you  may  proceed  against  the  rest  (t) 
But,  in  such  cases,  care  must  be  taken  that  all  the  preceding  proceeses  have 
*  been  regular,  otherwise  the  Court  will  not  permit  the  case  to  go  on  against  the 
defendant  who  has  appeared,  unless  the  plaintiff  will  consent  to  stand  in  the 
place  of  the  defendant  who  has  not  appeared,  to  all  purposes;  and  therefbie, 
where  in  a  case  of  this  nature  it  appeared,  upon  reading  the  affidavit  of  service 
.  of  the  subpcena  upon  the  absent  defendant,  that  the  writ  had  been  left  at  a  pboe 
where  he  had  but  once  lodged,  and  that  two  years  before  the  service,  it  was 
held  that  the  service  was  wrong,  and  that  the  plaintiff  could  not  be  permitted  to 
go  on  against  the  other  defendant  (/) 

The  above  rule  must  be  taken  as  applicable  to  cases  where  the  defendant  is 
resident  abroad,  out  of  the  reach  of  the  Court,  in  which  case,  if  he  cannot  be 
made  to  appear,  it  amounts  to  the  same  thing  as  if  the  plaintiff  had  taken  oat 
process  for  want  of  appearance,  and  had  carried  it  through  the  whole  line  of 


(m)  Gibson  v.  Scevington,  1  Vera.  247.  In  the  Court  of  Exchequer  the  pracdcs  appeen 
to  be,  in  cases  where  it  is  intended  to  take  the  bill  pro  eonfueo,  to  put  the  sequestntioo  iols 
the  hands  of  the  commissioners,  and  to  procure  them  to  return  nulla  btma^  and  upon  that 
return  to  move  that  the  bill  may  be  taken  pro  confuao.  Vide  Desbcow  ▼.  Crommie^  Bmbw 
S72,  1  Fowl.,  Exch.  p.  158. 

(n)  Davis  v.  Davis,  3  Atk.  22. 

(o)  Maynard  v.  Pomfret,  3  Atk.  468;  Shaw  v.  Wright,  8  Yes.  22.  Vide  etiam  Ueya 
▼.  Heyn,  Jac.  49.  As  to  whether  it  will  permit  it  to  remain  as  a  security  for  Uie  oltiattlc 
balance,  vide  post^  p.  636. 

(p)  Ante^  270.  (jq)  AnUy  277. 

(9)  Lofd  CraTen  ▼.  Widdows,  2  Ch.  Ca.  139;  Pariter  ▼.  Blackbouma,  Free  in^Ch.  99; 
2  Vern.  869,  8.  C. ;  Fhillips  ▼.  Duke  of  Buckingham,  1  Veni.  228;  Downes  ▼. 
Ves.  206. 

{i)  Parker  ▼.  Blackbourae^  iibi  ntpnu 
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pffocesfl  to  a  sequestration,  (u)  Upon  this  prioeiple,  when  a  bill  was  brou^t 
against  one  partner  for  a  joint  demand,  and  the  other  was  out  of  the  kingdom, 
Jjord  Hardwicke  held  that  the  partner  before  the  Court  ought  to  be  compelled 
to  pay  the  whole,  {x ) 

It  is  to  be  observed,  that  in  Phillips  v.  The  Duke  of  Buclnngham^  (y)  where 
(me  of  the  defendants  was  in  contempt  for  want  of  an  answer,  and  nad  stood 
oat  to  a  sequestration,  and  the  cause  had  been  beard  against  the  other  defend* 
ants,  the  'defendant  who  was  in  contempt  was  afterwarcis  allowed  p  ^g»-  -■ 
to  come  in  and  answer,  and  the  cause  was  tlien  regularly  proceeded  ^  -^ 

in  and  heard  against  htm.  -^ 

When  a  sequestration  upon  mesne  process  is  to  be  executed^  it  should  be 
delivered  by  the  solicitor  to  the  sequestrators,  with  proper  instructions  for  carry- 
ing it  into  effect  {z) 

The  sequestrators  are  officers  of  the  Court,  and  as  such  are  amenable  to  its 
authority,  and  are  to  act  from  time  to  time  in  the  execution  of  their  office  as 
they  shall  be  directed ;  they  are  to  account  for  what  comes  to  their  hands,  and 
are  to  bring  the  money  into  Court  as  they  shall  be  directed,  to  be  put  out  at 
interest,  or  otherwise,  as  shall  be  found  necessary ;  but  such  money  is  not 
usually  paid  to  the  plaintiff,  but  is  to  remain  in  Court  till  the  defendant  hath 
appeared,  or  answered,  or  cleared  his  contempt,  and  then  whatsoever  hath  been 
seized  shall  be  accounted  for,  and  paid  over  to  him.  (a)  In  this  respect,  liord 
Hardwicke  observed,  there  exists  a  great  difference  between  a  sequestration 
upon  mesne  process  and  a  sequestration  to  compel  the  payment  of  money  under 
an  order  or  decree,  for  in  the  latter  case,  after  the  process  has  been  executed, 
and  goods  and  estate  sequestered  under  it,  the  plaintiff  may  have  them  applied 
to  satisfy  his  demand,  which  he  cannot  have  upon  process  for  contempt,  (p)  It 
is  said,  however,  in  the  books,  that  even  in  the  case  of  a  sequestration  upon 
mesne  process  the  Court  has  the  whole  under  its  power,  and  may  do  therein  as 
it  pleases,  and  as  shall  be  most  agreeable  to  the  justice  and  equity  of  the  case ;  (c) 
and  in  Maunard  v.  Pomfret^  {d)  where  a  defendant,  in  contempt  for  want  of 
answer,  had  stood  out  the  whole  process  to  a  sequestration,  whereupon  the  bill 
was  taken  pro  confesso  against  him,  and  a  decree  made  ad  compulandum^ 
Lord  Hardwicke  himself  refused  to  dischaige  the  sequestration  on  the  defend- 
ant's paying  the  costs  of  contempt  only,  but  kept  it  on  foot  as  a  security  for 
his  appearing  before  the  Master  to  account  It  should  be  noticed,  that  in  the 
above  ease,  *the  material  part  of  it,  as  against  the  defendant,  w^s  p  •mq  i 
the  discovery  to  be  elicited  from  him  by  his  answer,  and  that  the  '^  -^ 

object  of  keeping  the  sequestration  on  foot,  as  stated  b}'  Lord  Hardwicke,  was 
merely  to  compel  him  to  go  before  the  Master  to  be  examined  as  to  the  same 
points  as  those  to  which  the  discovery  from  him,  by  answer,  was  material.  His 
Lordship  did  not  go  the  length  of  saying,  that  he  would  keep  the  sequestration 
on  foot  to  enforce  the  payment  of  the  balance  which  might  be  eventually  found 
due  from  the  defendant  upon  the  account  $  but  in  Shaw  v.  Wrights  (e)  Lord 
Loughborough  appears  to  have  considered  the  case  of  Maynard  v.  Pomfret  as 
going  the  whole  length  of  proving,  that  though  the  sequestration  issued  as  mesne 
process  to  compel  an  answer,  yet  it  should  remain  if  there  was  any  duty  to  be 
performed,  and  to  have  acted  upon  that  view.     In  Shaw  v.  Wright^  the  biU 


(«)  DtfwentT.  Walton,  2  Atk.  510.     Vide  ante,  258,  366. 

(x)  For  Uw  courae  of  proceeding*  agaimt  parties  wlio  are  aliroad,  in  cases  where  it  is  im* 
poitant  to  obtain  an  answer,  or  to  take  the  bill  pro  confesso  against  them,  vide  ante,  chap. 
iv.  a.  13. 

(y)  1  Vem.  228.  (z)  I  T.  &  V.  122. 

(a)  Hind.  138.  (b)  Davia  v.  DaviB^2  Atk.  24. 

(c)  Hind.  139.  (d)  8  Atk.  468,  anU,  638. 

(e)  8  Ves.  22 ;  on/e,  683. 
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had  been  filed  b^  residuary  legatees  against  an  executor  for  an  account  of  his 
testator's  personal  estate,  and  a  sequestration  had  been  issued  for  waul  of  aa 
answer,  and  had  been  executed.  The  bill  had  also  been  taken  pro  conftuo^ 
and  a  decree  ad  annpufandum  pronounced,  and  the  Court  not  only  kept  the 
sequestration  on  foot  till  the  defendant  should  have  accounted,  but  upon  a  peti- 
tion being  presented  by  the  plaintiffs,  which  came  on  for  hearing  at  the  same 
time  with  the  cause  for  further  directions,  ordered  the  sequestrators  to  pay  the 
amount  in  their  hands  into  Court  to  the  credit  of  the  cause,  **  to  the  account  of 
the  personal  estate  of  the  testator."  The  Court,  as  it  appears  from  the  report 
of  the  case,  felt  no  difficulty  in  keeping  the  sequestration  on  foot,  so  that  the 
sequestrators  might  continue  to  receive  the  rents  and  profits,  and  pay  them  into 
Court.  (/) 

The  sequestrators  under  a  sequestration  in  mttnt  process  may  take  poseessiaB 
of  all  the  defendant's  goods  and  chattels,  {g)  This,  however,  must  be  under- 
r  *A2I7  1  ^^^^  ^  ^pplyini^  ^0  those  goods  *and  chattels  only  which  are  in  the 
L  -I  possession  of  the  defendant,  or  which  can  be  come  at  without  suit 

or  action }  for  although  some  doubt  appean  formerly  to  have  been  entertained 
upon  the  point,  it  seems  now  to  be  the  established  rule  of  the  Court  that  cAoset 
m  action  cannot  be  sequestered,  {g)  Thus  in  Gibbons  v.  Buckuforth,  (A) 
where  a  partner  with  one  Thomas  Bundy,  as  master  of  a  ship,  in  a  voyage  to 
Guiana,  sued  his  administrator  to  sequestration  for  want  of  an  answer,  and  then 
sued  a  merchant,  who  had  possessed  nineteen  ban  of  gold,  the  properU'  of 
Bundy,  and  coined  them,  it  was  held,  that  the  sequestration  was  no  title,  ror  a 
mere  right  of  action  cannot  be  sequestered.  And  so  where  upon  a  sequestra- 
tion against  a  defendant,  for  want  of  a  sufficient  answer,  an  application  was 
made  that  the  grantor  of  an  annuity  to  the  defendant  might  pay  into  Court  the 
arreara  of  the  annuity,  the  Vice  Chancellor,  Sir  L.  Shadwell,  held,  that  he  could 
not,  upon  mere  notice,  had  there  been  nothing  else  in  the  case,  have  made  the 
order,  (t)  It  appeared,  however,  that  the  plaintiff  had  on  a  former  occasion 
obtained  an  order,  (upon  the  grantor's  appearing  in  Court  by  counsel,  and  con- 
senting)  that  he  might  pay  the  arreara  and  future  payments  of  the  annuity  into 
Court;  and  His  Honor  therefore  held,  that  after  giving  his  consent  to  such  an 
order,  it  was  not  consistent  for  the  grantor  to  say  he  ought  not  to  pay  in  the 
arrears,  (j^ 

The  opmion  of  the  Vice  Chancellor  in  the  above  case  appeara  to  be  in  con- 
formity with  that  of  Lord  Thurlow  in  Fsnion  v.  Lovother^  {k)  who  hdd  that 

(/)  Reg.  Lib.  1795,  B.  653.  The  words  of  the  order  are,  «It  is  ordered  Uiat  tht 
sequestrators  appointed  by  this  Court  of  the  personal  estate  of  the  defendant,  Peter  Wrighl. 
do  pass  their  accounts  before  the  said  Master,  and  after  payment  of  ibeir  oo«ts»  and  such 
allowances  as  the  said  Master  shall  think  proper,  then  from  time  to  time  to  pay  the  fadanes 
which  shall  be  found  due  from  them  into  the  Court,  with  the  privity  of  the  Aoooantant  Gen- 
eral, to  be  there  placed  to  the  credit  of  this  cause,  the  aforesaid  account  of  the  residoe  of  lbs 
testator's  personal  estate,  subject  to  the  further  order  of  the  Court,  dtc" 

g)  1  Barnard,  431. 
)  The  only  authorities  in  support  of  the  opposite  opinion  appear  to  be  Lake  t.  Mearo^ 
Toth.  175 ;  and  Opie  ▼.  Maxwell,  cited  4  Yes.  744.  With  respect  to  the  former  of  wliich 
cases  it  has  been  observed,  that  the  note  is  very  short,  and  that  it  occurred  at  an  early  period, 
when  the  duty  of  sequestrators  was  very  littte  known.  Vidt  Simmoods  ▼.  Lord  Kinnaiidy 
4  Yes.  735,  744. 

(h)  Cited  by  Lord  Nottingham  in  his  Prokgomenaof  Equity,  chap.  28.  Vide  4  Yes.  744. 

(t)  Johnson  v.  Chippindall,  2  8iro.  55. 

(y)  Ibid.  His  Honor  said,  in  reference  to  the  case  of  Lord  Pelham  ▼.  the  Dochess  ef 
Newcastle,  (reported  in  8  Swan.  290,  itofis,)  in  which  it  appears  that  a  sum  of  mooey  be> 
longing  to  the  party  in  the  hands  of  a  partner  had  lieen  sequestered,  tikat  probably  the  bajakcr 
had  consented  to  the  order. 

{k)  1  Cox.  315. 
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ft  salary  to  an  equerry  to  one  of  the  Royal  Family  could  not  be  taken  under  a 
sequestration  for  want  of  an  answer ;  and  in  Dundass  v.  Dulens  (/)  the  same 
*leamed  Judge  was  of  opinion  that  stock  or  property  in  the  funds,  ^  ^^^g  ^ 
Ac,  being  ehoses  in  action^  could  not  be  reached  by  the  process  of  L  J 

this  Court  It  is  to  be  observed,  however,  that  a  pension  granted  by  the  Crown 
18  not  a  those  in  action^  and  may  be  received  by  the  sequestrators  at  the  Trea- 
sury, although  the  defendant  is  not  the  original  grantee,  but  merely  an  assignee 
claiming  under  him,  (m)  and  that  the  Court  will,  upon  application,  make  an 
order,  restraining  the  defendant  from  receiving  the  pension,  and  directing  the 
sequestrators  to  receive  it,  without  serving  any  ordor  upon  the  Lords  of  the 
Treasury  for  that  purpose,  (n) 

But  although  a  pension  from  the  Crown  may,  as  we  have  seen,  be  seques- 
trated, the  half-pay  of  an  ofncer  in  the  army  or  navy  cannot  be  either  assigned 
or  attached,  (o)  This  distinction  arises  from  principles  of  public  policy,  which 
considers  half-pay  as  intended  to  provide  decent  maintenance  for  experienced 
officers,  both  as  a  reward  for  their  past  services,  and  to  enable  them  to  preserve 
such  a  situation  that  they  may  be  always  ready  to  return  into  actual  service,  (p) 

The  question  whether  the  commissioners  under  a  writ  of  sequestration  upon 
fnesne  process  can  seize  the  books  and  papers,  &c.,  of  a  corporation  was  dis- 
cussed in  Lowten  v.  The  Mayor  of  Colchester^  {q)  but  was  not  decided, 
although  Lord  Eldon  expressed  strong  doubts  as  to  the  existence  of  such  a 
power. 

It  appears  from  the  last-mentioned  case,  that  upon  a  comparison  between  a 
commission  of  rebellion  and  a  sequestration.  Lord  Eldon  was  of  opinion 
sequestratora  have  the  power  of  breaking  open  doore  in  the  execution  of  their 
duty  $  and  in  Lord  Felham  v.  The  IJuchess  of  Newcastle^  (r)  Lord  Thurlow 
allowed  the  sequestrators  to  open  boxes  and  rooms  that  were  locked,  if  the 
ke3r8  were  denied  them,  and  to  schedule  the  goods  in  them,  but  to  remove 
nothing  from  the  house  without  the  special  order  of  the  Court 

*The  latter  part  of  the  order  in  the  ^bove  case,  which  prohibits  p  ,g«.g  -. 
the  sequestrators  from  removing  anything  from  the  house,  is  con-  ^  -^ 

ststent  with  the  ordinary  practice  of  the  Court  which,  considering  goods  taken 
opoQ  sequestrations*  in  mesne  proetss  as  in  the  nature  of  a  pledge  to  answer 
the  contempt  merely  gives  the  sequestrators  power  to  take  the  property  from 
the  defendant  and  to  prevent  his  enjoyment  of  it  till  he  has  cleared  his  con- 
tempt And  it  seems  that  if  the  sequestratora  take  upon  themselves  to  remove 
the  defendant's  property,  they  will  be  liable  to  an  attachment  {s)  Sequestra- 
tors are,  however,  bound  to  keep  the  defendant  really,  and  npt  nominally,  out 
of  possession  of  his  property,  (J)  as  ^^the  Court  must  not  be  trifled  with,  and 
its  process  must  be  made  efl^ctual.** 

As  the  sequestratora  upon  mesne  process  have  no  power  to  remove  goods, 
much  less  have  they'  power  to  sell  them.  If  a  sale  is  wanted,  application 
should  be  made  to  the  Court  for  permission  to  sell ;  but  an  order  for  the  sale  of 
goods  taken  upon  mesne  process  will  scarcely  ever  be  made,  unless  for  the  pur- 
pose of  raising  money  to  pay  the  expenses  of  the  sequestration,  or  where  the 
goods  are  of  a  perishable  nature,  such  as  rents  paid  in  kind,  or  the  natural  pro- 
dace  of  a  farm,  (ti) 


(/)  1  Ves.  i.  196. 

(m)  M'Carthy  v.  Gould,  1  Ball.  A  B.  387. 

(n)  Ibid. 

(o)  Ibid.  Vide  etiam  Stone  v.  Lidderdsle,  3  A  nit  533;  CoHyerv.  Falloo,  1  T.  A  R.  459. 

( p)  Ibid.  {q)  8  Mer.  395. 

(r)  3  Swan.  890,  n.  (•)  l>eabrow  v.  Crommie,  Banb.  878. 

(/)  HalM  V.  Shaftoe,  1  Yea.  jun.  88. 

(tf )  8bsw  V.  Wright,  3  Yes.  88 ;  WUeocks  v.  Wikocka,  Amb.  481. 
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In  JVharam  v.  Broughton^  {x)  Lord  Hanlwicke  is  reported  to  have  said, 
that  ^^it  is  not  of  a  great  many  years  standing  that  the  Court  has  ordered  ^^oods 
to  be  sold  to  satisfy  payment  after  a  decree,  but  it  is  very  lately  that  the  Court 
has  ordered  it  for  a  collateral  contempt  in  proceeding  before  a  decree,  which  the 
Court  now  does  in  ai<l  of  its  proceedings,*'  from  which  it  has^been  inferred  that 
the  Court  does,  in  such  cases,  possess  the  power  of  ordering  a  sale.  In  Htdtt 
V.  Sha/toe^  (y)  however,  the  Master  of  the  Rolls,  (liord  Alvanley,)  doubted 
whether,  upon  mesne  process,  he  could  make  such  an  order,  and  afterwards, 
in  the  same  case.  Lord  'J'hurlow  refused  it ;  (2:)  and  the  practice  of  the  Court 
seems  now  to  be  adverse  to  directing  such  a  sale,  except  in  the  cases  above 
r  *ftift  "1  ^P®*^*^®*'-  (^)  I"  confirmation  *of  which  it  is  to  be  observed,  that 
*-  -^  in  ff'Ucocks  v.  fVilcocks^  (6J  in  which  an  order  appears  to  have 

been  made  for  the  sale  of  commodities  seized  under  a  sequestration  for  want  of 
an  answer,  it  was  confined  to  perishable  stock  and  effects,  although  the  ap|^- 
cation  extended  to  cattle  as  well  as  to  the  perishable  stock,  (c) 

From  the  report  of  Mitchell  v.  Draper^  (d)  it  seems  that  a  sale  of  property 
taken  under  a  sequestration  will  not  be  ordered,  unless  upon  notice  ^  whether 
such  an  order  can  he  made  without  notice  upon  a  sequestration  in  mesne  process 
does  not  appear ;  it  is,  however,  to  be  observed,  that  if  notice  is  necessary,  it 
can  only  be  where  the  process  has  been  issued  after  appearance  for  want  of  ao 
answer ;  where  the  process  is  to  compel  appearance,  no  personal  notice  can  be 
given,  because  there  is  no  person  upon  whom  it  can  be  served,  unless  the  party 
himself,  in  consequence  of  whose  keeping  out  of  the  way  the  sequestration  has 
probably  been  issued. 

The  application  for  a  sale  may  be  made  either  by  motion  or  by  petition ;  (e) 
and  it  appears  from  the  order  in  Wilcocks  v.  Wilcocks^  that  it  was  directed 
that  the  sale  shoald  take  place  after  a  fortnight*s  notice  in  the  county  paper, 
and  that  the  money  (after  reasonable  expenses  deducted,  to  be  ascertained  by 
affidavit  of  the  sequestrator,)  shoald  be  paid -into  the  Bank  to  the  credit  of  the 
cause.  (/) 


Besides  the  effect  which  a  sequestration  has  upon  the  goods  and  chattels  of 
the  defendant,  the  writ,  as  we  have  seen,  authorizes  the  sequestrators  to  enter 
upon  all  messuages,  lands,  tenements  and  real  estates^  and  to  collect,  take  and 
get  into  their  hands  the  rents  and  profits  thereof. 

Under  this  authority  the  sequestrators  may  enter  into  the  possession  of  sach 
r  *B41  1  ^^^  ^^  defendant's  real  estate  as  are  *in  his  own  occupation, 
L  ^  whether  freehold  or  copyhold,  (g)     They  may  also  enter  into  the 

(x)  I  Ve«.  179,  184.  (y)  1  Vca.  jun.  86. 

(?)  .3  Bra.  U.  C.  72. 

(a)  Vidz  Knight  v.  Young,  2  Yes.  &  B.  164,  in  which  aliio  it  was  stated  bj  Mr.  Rich- 
anis,  Reg.,  that  instances  could  be  produced  where  the  Court,  having  put  sequestrators  upon 
meatit  process  into  possession,  acted  upon  it,  by  paying  the  costs  out  of  the  property  seized, 
directing  a  sale  for  that  purpose. 

(6)  Amb.  421. 

(e)   Vide  Mr.  Blunt's  edition  of  Ambler,  vol.  1,  421,  n.  (I). 

(d)  9  Yes.  208.  (e)  Ibid.  Wilcockt  ▼.  Wilcocks^  Amb.  421. 

(/)  Lib.  Reg.  1761,  B.  fo.  340,  b.;  Blunt's  Ambler,  421,  d. 

(^)  1  Barnard.  431;  Coulston  v.  Gardiner,  2  Cha.  Ca.  76;  3  8wanst.  279,  n.  8.  C 
In  the  Marquis  of  Caermarthen  v.  Hawson,  the  Court  of  Exchequer  appears  to  have  doubted 
whether  they  could  revive  a  sequestration  against  the  heir  to  copyhold  lands,  od  account  of 
the  difiiculty  of  compelling  the  lord  to  admit  the  sequestrator^  and  also  bj  reason  of  the 
Iord*s  right  to  the  fine,  &c.,  3  Swan.  398.  n. 
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receipt  of  the  rents  and  profits  of  such  estates  as  are  in  the  occupation  of  ten- 
ants. There  appears  to  have  been  fdrmerly  some  doubt  whether  upon  a  seques- 
tration in  mesne  process  the  Court  would  order  the  tenants  upon  the  land  to 
attorn  to  the  sequestrators.  The  doubt  rose  in  consequence  of  the  decision 
reported  to  have  been  pronounced  in  Rowley  v.  Ridlev^  {h)  in  which  it  is  stated 
that  tlie  Lords  Commissioners  of  the  Great  Seal  had  ordered  tenants  to  attorn 
to  sequestrators  upon  mesne  process^  but  that  Lord  Thurlow  had  afterwards 
refused  to  enforce  tliat  order.  It  seems,  however,  from  the  statement  of  that 
case  by  the  Solicitor  General,  (t)  in  Simmonds  v.  KinnainU  {k)  that  Mr. 
Dickens*  report  is  erroneous,  and  that  the  ground  upon  which  Lord  Thoriow 
had  refused  the  order  had  been  mistaken.  It  appears  from  that  statement,  as 
well  as  from  the  note  of  the  case  in  Lord  Colchester's  manuscripts,  (/)  that  Lord 
Thurlow  was  of  opinion  that  such  an  order  could  be  made,  although,  under  the 
circumstances  of  that  particular  case,  the  application  was  premature,  having 
been  made  before  the  sequestration  was  returned,  (m) 

The  sequestrators  upon  entering  upon  a  defendant's  estate  should  serve  the 
tenants  in  possession  with  a  notice  in  writing  to  attorn  and  pay  their  arrears  and 
growing  rents  to  them,  which  may  be  done  either,  personally  by  the  person 
serving  the  tenant  and  at  the  same  time  showing  him  the  sequestration  under 
seal,  or  by  leaving  the  notice  at  his  dwelling-house  with  some  of  his  family, 
together  with  a  copy  of  the  sequestration,  and  showing  the  original  writ  to  the 
person  served,  (n) 

If  the  tenant  refuse  to  attorn,  the  proper  course,  according  *to  r-  ^^  .^  -i 
Lord  Thurlow*s  opinion  in  Rowley  v.  Ridley^  is  to  cause  the  ^  ^ 

sequestrator,  before  the  motion  is  made,  to  make  a  return  of  the  names  of  the 
tenants,  and  of  their  refusal  to  attorn,  and  tiien  to  move,  ^*  upon  notice  to  the 
tenants^^^  (o)  that  they  may  be  ordered  to  attorn  and  pay  their  rents  to  the 
sequestrators,  {p)  This  order  should  be  made  upon  the  tenants  by  name,  and 
not  upon  the  tenants  of  the  defendant  generally.  \q) 

We  have  seen  before,  that  sequestrators  may  take  possession  of  lands,  &c, 
in  the  defendant's  own  occupation.  It  seems  also,  that  where  the  sequestration 
is  for  the  non-performance  of  a  decree,  the  Court  will,  upon  proper  application, 
give  them  authority  to  set  and  let  the  property ;  (r)  but  no  such  authority  will 
be  given  where  the  sequestration  is  upon  mesne  process,  (s) 

A  fraudulent  alienation  of  property  will  not  prevent  the  efiect  of  a  sequestra- 
tion. (/)  This  point,  however,  will  be  more  fully  discussed  hereafter,  when  we 
oome  to  treat  of  the  process  by  which  the  decrees  and  orders  of  the  Court  may 
be  enforced.  It  may,  nevertheless,  be  observed  here,  that  where,  upon  a  motion 
for  a  writ  of  assistance  to  enforce  an  injunction  to  put  sequestrators  into  posses- 

(A)  2  Dick.  622.  (i)  Lord  Redesdale,  then  Sir  J.  MitfonL 

{k)  4  Ves.  735,  738.  (/)  ^  Swanst  306,  n.  (b)  8.  C. 

(m)  It  wema  that  at  law,  notwithstanding^  attornment,  tenants  holdings  under  leases  may 
dtspaie  the  title  of  the  sequestrators,  unless  they  have  received  possession  from  them.  Ste 
Gomtsh  V.  Srarell,  8  Barn.  &  Cress.  475.   Quaere^  whether  this  will  apply  to  tenants  atwiltl 

(n)   Vide  Shaw  v.  Wright,  Reg.'  Lib.  1795,  B. 

(o)  In  the  Court  of  Exchequer  the  practice  apiiears  to  be  for  the  Court  in  the  first  in- 
stance to  iDake  an  order  upon  the  tenants  to  show  cause  why  they  should  not  attorn.  Row- 
fey  ▼.  Corp.  of  Bridgewater,  1  Fowl.  Ex.  Pr.  157. 

(p)  4  Ves.  738;  3  Swanst.  30j3,  n.;  (6)  vid:  eliam  Anon.  2  Cha.  Ca.  163. 

Iq)  Anon.  2  Cha.  Ca.  163. 

(r)  Neale  ▼.  Beating,  3  Swanst  304,  n.;  (c)  Hanrey  v.  Harrey,  2  Cha.  Rep.  49. 

(s)  Ray  V. ,  3  Swanst.  306,  n.  (a) 

(/)  Coulston  ▼.  Gardiner,  2  Cha.  Ca.  43 ;  3  Swanst.  279,  n.  S.  C;  Witham  v.  Bland, 
ib.  277,  n.;  (a)  Bird  v.  Litllehales,  ib.  299  n.;  (a)  Hamblyn  v.  Ley,  ib.  301,  n.;  (a)  anil 
vide  pmt,  <'  Process  to  enforce  Decrees.** 
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sion  of  the  house  and  goods  of  the  defendant,  the  defendant  alleged  that  he 
had  assigned  tlie  house  and  goods  to  A.  B.  for  a  valuable  consideration,  it  was 
ordered  that  A.  B.  should  be  examined  pro  uiteresae  stio,  unless  he  showed 
cause  to  the  conlrary  at  the  next  seal,  (u) 

Sequestrators  upon  mesne  process  are  accountable  for  all  that  they  receiTe, 
and  can  only  retain  so  far  as  to  satisfy  for  the  contempt  {x)  They  are  bound 
from  time  to  time  to  make  returns  to  the  Court  of  what  comes  to  their  hands 
r  *(U^  1  under  the  ^sequestration,  (y)  and  if  they  omit  to  do  so,  they  wiQ 
L  -^  not  be  permitted  to  set  off  their  fees,  (z) 

Upon  the  sequestrators  returning  that  they  have  money  in  their  possessioo, 
the  Court  will,  upon  application,  order  it  to  be  paid  into  the  name  of  the  Ae- 
countant  General,  to  tlie  credit  of  the  cause,  and  invested.  Thus,  in  JIotPiR 
V.  Lord  Coningsbyn  {a)  an  order  was  made,  upon  the  return  of  a  seqoestratioD 
for  want  of  appearance,  that  the  costs  should  be  taxed  and  retained  by  the  s^ 
questrators  out  of  the  money  received  by  them,  and  that  the  rest  should  be 
brought  into  Court.  Where  the  money  is  in  Court,  it  must,  as  we  have  seen, 
remain  there  till  the  defendant  has  appeared  or  answered  and  cleared  his  con- 
tempt, when  whatever  has  been  seized  by  virtue  of  the  sequestration  will  be 
accounted  for  and  paid  him,  after  deducting  therefrom  the  costs  of  his  coo- 
tempt.  (6) 

It  is  said  that  a  receiver  being  truly  and  properly  the  hand  of  the  Conrt,  the 
Court  will  put  him  in  possession,  in  a  summary  way,  and  order  the  tenants  to 
attorn  to  him,  and^ill  grant  him  a  writ  of  assistance,  without  in  the  first  &ise 
awarding  an  injunction  for  the  possession,  (c)  which  in  other  cases  is  the  usual 

erocess.  {d)  To  this  case  the  learned  author  of  the  treatise  on  the  Forms  of 
decrees  in  this  Court  subjoins  a  quere^  Whether  the  like  order  would  not  be 
made  in  the  case  of  a  sequestrator?  and  in  corroboration  of  his  conjecture,  it 
may  be  added,  that  in  Mn  Fowler*s  Practice  of  the  Court  of  Exchequer  (e) 
there  occurs  the  form  of  a  writ  of  assistance  to  sequestrators,  which  spears  to 
have  been  taken  from  one  actually  issued.  There  can  be  little  doubt,  there- 
fore, that,  according  to  the  practice  of  the  Exchequer,  such  a  writ  may  be 
issued ;  and  there  appears  no  reason  why  a  similar  practice  should  not  exist  in 
the  Court  of  Chancery.  In  Bird  v.  Littlehales^  (f)  however,  it  appears  that 
previously  to  the  issuing  of  the  writ  of  assistance,  an  mjunction  had  been  issoed 
to  the  defendant  to  deliver  possession  to  the  sequestrators, 
r  *IU4  1  *^^  ^^  clearly  a  contempt  of  the  Court  to  disturb  sequestrators  in 
I-  -'  their  possession  of  property  taken  under  the  sequestration  ;  {g)  and 

where  sequestrators  have  been  forcibly  dispossessed,  the  Court  will  award  an 
injunction  to  compel  the  restitution  to  them  of  that  of  which  tiiey  have  been 
dispossessed. 

The  proper  course  to  be  pursued  by  any  person  who  claims  title  to  an  estate 
or  other  property  sequestrated,  whether  by  mortgage  or  judgment^  lease  or 
otherwise,  or  who  has  a  title  paramount  to  the  sequestration,  is  to  apply  lo  the 
Court  to  direct  the  plaintiff  to  exhibit  interrogatories  before  one  of  the  Masters, 
in  order  that  the  parly  applying  may  be  examined  as  to  his  title  to  the  estate.  (A) 


(ti)  Bird  ▼.  LittlehalcB,  ubi  supra.  (x)  Gibson  t.  Scevengton,  1  Vem.  247. 

(y)  Desbrow  v.  Crommip,  Bunl».  272.  (z)  Hawliint  ▼.  Crook,  3  Atk.  694. 

(fl)  1  Fowl,  Ex,  Pr.  161.  (6)  Ante. 

(c)  Sharp  v.  Carter,  8  P.  Wms.  379.  (d)  Ibid.  noth. 

(e)  Vol.  1,  161.  (/)  8  Swan.  299,  n.  (a). 

{g)  Angel  V.  Smith,  9  Vea.  336;  Lord  Pdham  v.  The  Ducheas  of  Newcaatie,  SdwaaaL 
290,  n. 

(A)  The  mode  of  proceeding  is  the  aame  where  the  proper^  ia  in  the  poneaaioii  of  a 
veceiTer.  Anon.  6  Vea.  287;  Angel  ▼.  Smith,  9  Yea.  336;  Brooka  ▼.  Greatbed  1  J.  & 
W.  178. 
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An  emmination  of  this  sort  is  called  an  examination  pro  inieresie  mo,  and 
an  order  for  such  an  examination  may  be  obtained  by  a  party  interested,  as  well 
where  the  property  consists  of  goods  and  chattels  or  personalty,  as  where  it  is 
real  estate,  (t)  Thus  in  Martin  v.  fVUlis^  {k)  a  person  claiming  title  to  goods 
seized  under  a  sequestration  obtained  an  oraer  that  the  party  prosecuting  it 
might  exhibit  interrogatories  against  him  to  examine  him  pro  interesse  suo,  and 
in  the  meantime  that  the  goods  might  be  restored  to  him  on  his  giving  security. 

An  order  for  the  examinaUon  of  a  party  pro  interesae  9U0  may  be  obtained 
as  a  matter  of  course  by  the  party  claiming,  (/)  but  it  cannot  be  granted  till  after 
the  sequestrators  have  made  a  return,  because  till  then,  it  cannot  appear  to  the 
Court  what  is  sequestered,  (m) 

The  application  may  be  made  either  by  motion  or  petition*  (n)  If  made  by 
the  former,  it  should  be  supported  by  affidavit,  stating  the  facts  under  whion 
the  claim  arises.  If  made  by  the  latter,  the  petition  ought  to^state  the  circum-' 
stances  of  the  ^case.  In  Ijord  Pdliam  v.  The  Duchess  of  New-  p  «a. .  -. 
cos/Ze,  (o)  upon  Lady  Henrietta  Holies  moving  that  she  might  be  ^  ^ 

admitted,  by  guardian,  to  be  examined  pro  interesse  suo  touching  money  in  a 
banker's  hands,  and  other  things  sequestered  upon  process  against  a  party  in 
the  cause,  she  was  directed  to  put  her  suggestions  into  an  order,  and  to  specify 
what  she  claimed  title  to,  and  how,  andthe  banker  was  ordered  to  give  the 
plaintiff*  a  copy  of  the  account  on  which  the  balance  in  his  hands  ttiat  was 
sequestered  arose,  to  the  end  that  the  plaintiff  might  the  better  know  how  to 
form  proper  interrogatories. 

Some  doubt  appears  to  exist  as  to  whether  a  plaintiff*  can  compel  a  claimant 
to  be  examined  pro  interesse  suo$  and  in  Kaye  v.  Cunmnghmnt  (p)  Sir  J. 
Leach,  V.  C,  said  that  the  Court  has  no  authority  to  compel  a  party  to  be  so 
examined,  and  that  such  an  order  could  only  be  made  upon  the  application  of 
the  party,  or  with  his  consent.  But  in  Birar,  LitUehales  {q)  an  order  appears 
to  have  been  made  for  a  person  to  be  examined  pro  interesse  suo^  on  the  appli- 
cation of  the  plaintiff*,  and  similar  orders  were  pronounced  in  Hamlyn  v.  Zee,  (r) 
and  in  Johnes  v.  Claughton.  {s)  In  tiie  two  last  cases  the  parties  claiming  tne 
property  had  commenced  ejectments  to  recover  the  possession  of  it,  and  it 
formed  part  of  tlie  orders  that  they  should  be  restrained  from  proceeding  in 
such  actions;  but  in  Bird  y.. lAttlehales  no  ejectment  had  been  commenced^ 
but  the  order  was  made  in  consequence  of  the  defendant's  counsel  having  stated^ 
m  answer  to  an  application  for  a  writ  of  assistance,  that  the  defendant  had 
assigned  the  property  for  a  valuable  consideration  to  A.  B.,  whereupon  the 
Court  directed  that  A.  B.  should  be  examined  pro  interesse  suo,  unless  he 
showed  cause  to  the  contrary  at  the  next  seal ;  it  was  also  ordered  that  the 
defendant  should,  within  two  days,  give  the  plaintiff*  notice  of  A.  B.'s  jdace  of 
abode.  (/) 

FiomxhesihoYe  csmea  of  HamfynT.  Lee^  wad  Johnes  T.  Claugh' r-  ^^|^  -» 
iarij  *it  appears  that  where  sequestrators  or  a  receiver  are  in  the  ^  -^ 

(i)  Loid  PeUuun  ▼.  The  DocheM  of  Newcastle,  8  Swinet  200,  n. 

Ik)  In  Scaoc,  10  May,  1746.  Vide  1  Fowl.  Ex.  Pr.  160,  where  it  is  stated  tfiat  ffiis 
Older  was  directed  by  the  Court  tQ  be  made,  stmilar  to  that  in  Mackenzie  ▼.  The  Marquis 
of  Powis,  6  July,  1789,  which  was  settled  hy  the  Court 

(t)  IxHd  Pelham  t.  The  Duchess  of  Newcastle,  8  Swanst  890. 

(m)  Ibid.  (ft)  Hunt  ▼.  Priest,  8  Dick.  640. 

(o)  3  Swanst  890.  It  is  to  be  obsenred  that  this  was  a  sefpiestralion  for  not  obeying  an 
flvder.  Vide  also  the  obserralion  qf  Sr  L.  ShadweH  upon  this  case,  in  Johnson  t.  Ch^ 
pindall,  8  Sim.  66. 

(p)  6  Mad.  406.  (9)  8  Swanst  899,  800,  n.  (a). 

(r)  6tiUm  m  Decrees,  418.  («)  Jac  678. 

(0  Reg.  lib.  A.  1749,  lb.  187. 
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possession  of  property  belonging  to  a  defendant,  and  a  party.claiming  that  pio- 
perty  adversely  to  the  defendant  brings  an  action  of  ejectmetit  against  the 
sequestrators  or  receiver,  for  the  purpose  of  enforcing  his  claim,  the  Court  win 
interfere  by  injunction  to  prevent  the  party  claiming  from  proceeding  witli  the 
ejectment;  for  although  the  Court  will  sometimes  permit  the  party  to  proceed 
at  law  against  the  sequestrators  or  receiver,  where  a  matter  is  in  a  fit  state  for 
the  right  to  be  ascertained  by  a  trial  at  law,  (ti)  such  a  proceeding  cannot  be 
adopted  unless  the  permission  of  the  Court  has  been  first  obtained.  This  was 
settled  in  Angel  v.  Smithy  (a;),  where  the  rule  was  laid  down,  botli  with  respect 
to  receivers  and  sequestrators,  that  their  possession  is  not  to  be  disturbed  with- 
out leave,  {y) 

It  has  sometimes  happened  that  where  a  party  claiming  a  legal  right  to  pro- 
perty sequestered  has  made  an  application  to  be  examined  pro  intertMBt  stfo, 
the  Court,  instead  of  the  order  prayed,  has  given  the  party  leave  to  try  his  title 
at  law,  either  by  ejectment  or  in  such  other  manner  as  may  be  necessary,  for 
the  purpose  of  deciding  the  point  ;(jr)  and  sometimes  the  Court,  without  direet- 
ioff  either  an  examination  pro  interesse  stM  or  a  trial  at  law,  have  at  once 
referred  it  to  the  Master  to  inquire  whether  the  party  claiming  is  entitled  to  any 
interest  in  the  property  $  and  where  the  right  of  the  party  has  been  clear  and 
undisputed,  the  Court  has  at  once  made  the  order  in  his  behalf,  without  either 
directmg  an  examination  pro  inieresse  suo  or  referring  it  to  the  Master  to  inquire 
into  the  existence  of  the  right.  Thus  in  Dixon  v.  6VmfA,  (a)  where  the  land- 
r  *IU7  1  ^^^  ^^  certaiq  leasehold  property  which  had  *been  taken  under  a 
I-  -^  sequestration  applied  to  the  Court  that  out  of  certaim  money  stand- 

ing in  the  name  of  the  Accountant  General  (being  the  rents  and  profits  of  the 
leaseholds  in  question,  which  had  been  paid  in  by  the  sequestrators)  the  amount 
due  for  arrean  of  rent  might  be  paid  to  him,  or  that  he  might  be  at  liberty  to  go 
in  before  the  Master  to  be  examined  pro  interetst  suo^  Lord  Eldon  said,  that  in 
a  clear  case  the  Court  would  not  send  the  parties  into  the  Master's  ofliee, 
merely  that  they  may  return  with  their  rights  as  plain  as  when  they  went  in, 
and  accordingly  ordered  the  amount  of  the  rent  due  to  the  landlord  to  be  paid 
out  of  the  fund  in  CourL  And  so  in  Dickinson  v.  Smithy  {b)  where  a  moiioQ 
wi|s  made  for  payment,  out  of  a  fund  in  Court  paid  in  by  sequestrators  (bei^g 
the  produce  of  growing  crops  on  a  farm^  of  a  sum  due  to  the  party  in  respect 
of  a  composition  for  tithes,  the  Vice  Chancellor,  *8ir  J.  Leach,  although  he 
refused  the  motion,  because  a  composition  for  tithes  was  merely  a  personal 
demand  and  gave  no  Uen  upon  the  land,  said  that  if  tithes  had  been  due  in 
respect  of  the  produce  of  the  land  taken  by  the  sequestrators,  the  motion  would 
have  been  correct,  for  the  sequestratora  would  not  be  justified  in  taking  the  pro- 
duce of  the  land  without  paying  the  tithes. 

But,  in  general,  where  personal  property  belonging  to  a  third  person  has  been 
sequestrateo,  the  Court  will  not  make  an  order  for  its  restoration  upon  affidavit. 


(ii)  Attorney  General  v.  Mayor  of  Coventry,  1  P.  Wnra.  308.  Anon.  6  Yes.  S88; 
Angel  ▼.  Smith,  9  Yea.  886;  Brooks  v.  Orealhed,  1  J.  4c  W.  178. 

(x)  Vbi  9Upra.  (y)  Brooks  ▼.  Greathed,  aupra. 

\z)  Attorney  General  v.  Mayor  of  Coventiy,  1  P.  Wins.  808,  Walker  v.  BeU»  3  limL 
31 .  The  report  of  this  case  is  confined  to  what  took  place  upon  the  presentation  of  a  peti- 
tion to  oon&m  the  Master's  report,  made  in  piusuanoe  of  a  previous  order  of  the  SOlk 
April,  1815,  whereby  it  was  refeired  to  the  Master  to  inquire  whether  the  parties  MmwSi^ 
were  mortgagees  of  the  property  sequestered,  dec.  Upon  reference  to  the  Registrar**  hatk. 
il  appears  that  such  order  was  made  upon  the  hearing  of  two  petitions,  which  hiad  baoi  p>»- 
aented  by  the  parties,  praying  that  they  may  be  examined  pro  inUrtut  tuo*  B«ig.  Ub., 
1814,  B.  1849;  (6)  vidt  diam  Biooks  v.  Greathed.  1  J.  4t.  W.  178. 

(a)  1  Swan.  467. 

{by  4  Mad.  177.  Tidt  etiam  the  dbsenrations  of  Parker,  C.  J.  in  Attomej  GeiMial  ▼. 
Mayor  of  Coventry,  1.  P.  Wms.  808. 
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but  will  direct  the  party  to  be  examined  pro  intereaae  9U0$  U)  the  Court  has, 
however,  ordered  tlie  possession  of  the  property  claimed  to  oe  delivered  up  to 
the  claimant,  upon  his  entering  into  good  and  sufficient  security  to  restore  it  in 
case  the  decision  upon  his  claim  should  be  against  him.  ((/) 

An  infant  may  be  admitted  to  be  examined  joro  tn/ere^^e  mo  by  guardian;  (e) 
and,  as  we  have  seen,  a  person  may  be  admitted  to  make  out  his  claim  by 
means  of  such  an  examination  in  forma  pauperis*  (/) 

*In  all  orders  for  the  plaintiff  to  examine  a  party  pro  intere9»e  p  ^i^^  -^ 
mo,  there  should  be  a  time  limited  witliin  which  the  interrogatories  ^  J 

must  be  exhibited,  {g)  The  interrogatories  must  be  settled  by  the  Master,  (h) 
and  if  the  claimant,  aAer  the  interrogatories  have  been  exhibited  and  settled, 
neglect  to  put  in  his  examination,  the  Court  will  order  him  to  do  so,  and  to  pro- 
cure the  Master*s  report  within  a  time  specified,  (t) 

When  the  examination  has  been  put  in,  the  plaintiff,  if  he  disputes  its  truth, 
must  reply  to  it.  If  it  be  not  replied  to,  it  will  be  conclusive,  (k)  and  the  claim- 
ant may  then  apply  for  a  reference  to  the  Master  to  look  into  the  interrogatories 
and  the  examination,  and  to  certify  whether  the  claimant  has  made  out  a  title  or 
not  (/) 

If  the  examination  is  replied  to,  leave  will  be  given  to  either  party  to  examine 
witnesses,  and  this  will  be  done  by  order,  made  upon  motion,  without  notice,  (m) 
Where  the  witnesses  are  resident  above  20  miles  from  London,  it  may  also  form 
part  of  the  order,  that  the  party  applying  for  leave  to  examine  witnesses  may 
take  out  a  commission,  in  which  the  other  may  join  if  he  thinks  fit.  (n)  Where 
the  witnesses  are  in  London,  or  within  20  miles  of  it,  the  examination  must  be 
before  the  examiners. 

When  the  commission  is  returned,  or  the  witnesses,  if  there  is  no  commis- 
sion«  have  been  examined,  publication  passes  by  order;  (o)  an  order  is  then 
made  to  refer  it  to  the  Master^  to  look  into  the  examination  and  depositions, 
and  to  certify  whether  the  claimant  hath  made  out  any  and  what  interest  in  the 
premises,  or  in  any  and  what  part  thereof,  {p)  Some  doubt  ^ap-  p  ^^g  -^ 
pears  to  have  been  entertained  whether  this  was  the  correct  practice  ^  -^ 

or  whether  the  merits  ought  not  to  be  determined  at  once  upon  a  petition  ;  but 
Lord  Bathurst,  after  referring  to  the  Registrar  to  furnish  him  with  cases  upon 
the  subject,  (which  he  did)  decided  that  it  ought  to  be  referred  to  the  Master,  {g) 

When  the  Master  has  made  his  report,  the  case  should  be  set  down  for  hear- 
ing upon  the  report^  (r)  and  it  is  to  be  observed,  that  the  Master's  report  upon 
a  reference  t>f  this  nature  is  not  one  to  wl}ich  exceptions  will  lie;  if  either  party 


(e)  Lord  Pelhain  v.  the  Dnchen  of  NewcMtle,  8  8waiut  890,  n. 

(d)  Whanun  v.  Bronghton,  1  Ves.  180. 

(e)  Lord  PeUiam  v.  Dnchew  of  Newcatde,  8  Swanst.  S90,  n. 
(/)  Anie^  42. 

(g)  Hunt  V.  Priest,  2  Dick.  540.  It  is  presumed  thai  if  the  intenogatoiies  are  not 
exhibited  within  the  time  specified,  the  Court  will,  upon  application,  suspend  the  seques- 
tration as  far  as  relates  to  &e  interest  of  the  claimant 

(k)  Bowles  ▼.  Parsons,  1  Dick.  142.  (t)  Cooper  v.  Thornton,  ibid.  72. 

{k)  Attorney  General  v.  the  Mayor  of  Coventry,  8  Swan.  811,  n. 

(/)  Hamlyn  v.  Lee;  Seton  on  Decrees,  415;  1  Dick.  94,  S.  C;  8  Swan.  301,  8.  C; 
Bowles  V.  Parsons,  1  Dick.  143.  In  Fawcett  v.  Fothergill,  1  Dick.  19,  it  appears  that 
after  a  reference  made  to  the  Master  to  certify  what  proof  the  claimants  had  made  of  their 
right,  upon  which  the  Master  had  reported,  the  Court,  upon  the  report  coming  on  to  lie 
hnrd,  ordered  the  plaintiff  to  reply  to  the  examination. 

(m)  Rowley  ▼.  Ridley,  3  Swan.  308,  n.       (n)  Fawcett  v.  Fothergill,  1  Diet  19. 

(o)  Hunt  V.  Priest,  2  Dick.  541.  (p)  Ibid. 

(q)  Ibid. 

(r)  Cooper  t.  Thornton,  1  Dick.  73;  Hamlyn  t.  Lee,  1  Dick.  94. 
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olyects  to  the  Master's  finding,  the  matter  should  be  discussed  upon  hearing  the 
report  («) 

Upon  the  hearing  of  the  report,  the  Court  will  either  make  a  final  ordef,  {t) 
or  send  it  hack  to  the  Master,  to  make  further  inquiries  or  to  compute  principal 
and  interest  upon  the  amount  due  to  the  claimant,  (ti)  If  it  is  sent  back  lo  the 
Master,  it  may,  if  necessary,  be  heard  upon  further  directions,  (x) 

When  it  appears  that  a  party  who  has  been  examined  pro  inieresMe  $uo  hu 
8  plain  title  to  the  property,  and  is  not  affected  by  the  sequestration,  then  it  ii 
to  be  dischai^d  against  him,  with  or  without  costs,  as  the  Court  shall  determios 
upon  the  circumstances  of  the  case,  and  so  vice  versa*  {y) 

A  sequestration  in  mesne  process^  like  other  processes  of  contempt,  may  be 
dischaiged  upon  the  party  clearing  his  contempt  and  paying  the  costs  incidental 
thereto ;  (z)  but  if  the  bill  has  been  taken  pro  confesso  and  a  decree  made  ad 
computmaum^  the  Court  will  not,-  as  we  have  seen,  dischaige  the  sequestration 
on  payment  of  the  costs  of  the  contempt  only,  but  will  keep  it  on  foot  as  a 
security  to  the  plaintiff  for  the  defendant's  accounting:  (a)  whether  it  can,  in 
such  case,  be  made  the  means  of  enforcing  the  payment  of  the  final  balance,  by 
the  plaintiff's  presenting  a  petition,  (to  come  on  with  the  cause  for  further  direc- 
tions) that  the  sequestrators  may  account  and  pay  the  balance  in  their  hands  mto 
Court,  has  been  before  discussed.  (6)  It  is  to  be  observed,  that  where  a  decree 
r  *AfiO  1  ^  *account  has  been  made  upon  taking  the  bill  pro  confesso  atgainst 
^  -J  a  defendant,  who  has  appeared  but  not  answered,  he  may,  upon 

motion,  obtain  leave  to  attend  tlie  Master  for  the  purpose  of  being  examined, 
and  have  the  sequestration  taken  off  upon  his  paying  to  the  plaintiff  the  costi 
of  the  suit,  including  the  costs  of  the  contempt  and  of  the  application,  (b) 

Where  sequestrators  are  in  the  possession  of  lands  or  tenements  in  quesiioo 
in  the  cause,  the  appointment  of  a  receiver  of  the  rents  and  profits  of  those 
lands  will  have  the  effect  of  discharging  the  sequestration,  (c) 

A  sequestration  against  a  defendant  upon  mesne  process  aoates  on  the  death 
of  the  plaintiff,  but  it  is  revived  with  the  suit;  {d)  and  the  Court  will  not,  imme- 
diately uppn  the  abatement,  turn  the  sequestrators  out  of  possession,  bat  will 
give  time  for  the  revival  of  the  suit,  (e) 

Where  the  defendant  himself  against  whom  the  sequestration  has  isaned  dies, 
the  process,  being  personal,  not  only  abates  but  falls  altogether,  and  cannot  be 
revived;  though  it  is  otherwise  where  it  has  issued  for  non-performance  of  a 
decree.  (/) 


Sequestrators  will  be  ordered,  upon  petition  or  motion,  to  accoont  before  a 
Master  for  their  receipts  under  the  sequestration,  and  for  that  purpoee  interroga- 
tories may  be  exhibited  for  their  examination  before  the  Master,  their  answer  or 
examination  to  which  need  not  be  signed  by  counsel,  {g) 

(«}  Ibid.  (t)  Coofper  v.  Thornton,  uii  supn. 

(tt)  Hamlyn  ▼.  Lee,  ubi  supra.  (a?)  Ibid, 

(y)  GUb.  For,  Rom.  81.  (z)  I  Tarn,  dt  V.  184. 

(a)  Ante,  636.  (6)  ArUe,  636. 

(6)  Heyn  v.  Heyn,  Jac.  49.  (e)  Ibid. 

Id)  Hyde  v.  Forster,  1  Dick.  132. 

(«)  P«  Lord  Hudwicke  in  White  v.  Haywud,  2  Yes.  461. 

(/)  Hawkins  v.  Crook,  8  Alk.  594.     As  to  the  effect  of  the  death  of  dhs  party  i^en  a 
ieq[neattataon  for  non-perlbnnanoe  of  a  decree,  vide  **D9tpnss,^ post, 
(g)  Keene  v.  Price,  1  8.  dt  8.  98. 
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Where  a  eeqneetntor  abneee  hie  power,  the  Coon  wfl],  upon  repraeentatioa 
of  the  facta,  make  an  order  that  he  shall  shew  cause  on  a  particular  day  why 
he  should  not  be  committed  and  pay  the  coets  to  the  party  complaining,  (g) 

The  costs  of  a  sequestration  are  not  Uquidated,  but  are  costs  to  be  taxed  by 
one  of  the  Masters  of  the  Court.  Sometimes  the  sequestrators  are  allowed  a 
poundage,  and  sometimes,  *nnder  circnmatances  of  trouble  and  ex-  p  ^^^  -, 
pense,  a  specific  sum  in  tolido.  (A)    In  Wood  v.  Freeman^  (t)  an  L-  J 

exception  was  taken  by  a  sequestrator  to  a  Master's  report,  because  he  had 
allowed  him  a  gross  sum,  and  had  not  allowed  him  Oir.  M.  a  day  for  his  trouble  ^ 
but  Lord  Hardwicke  said  he  did  not  remember  that  0«.  %d*  was  an  absolute 
stated  fee  to  all  sequestrators,  whether  the  effects  seized  under  the  sequestration 
were  large  or  small,  and  that  as  the  sequestrators  in  the  case  had  not  got  in  40/. 
in  almost  two  years,  he  thought  that  the  gross  sum  the  Master  had  allowed  him 
was  sufficient  for  his  trouble. 

The  Court  refused  to  make  an  order  on  a  plaintiff  to  pay  a  sequestrator  his 
fees  who  had  made  no  return  of  the  goods  sequestered,  but  had  delivered  them 
over  many  years  before,  and  made  no  demand  upon  the  plaintiff  since ;  but 
Lord  Hardwicke  said,  that  where  a  sequestrator  has  made  returns  from  time  to 
time  of  what  he  has  seized,  he  may,  if  the  plaintiff  calls  for  an  account  of  the 
mods  sequestered,  set  off  his  fees,  whatever  length  of  time  has  elapsed  without 
a0aiand.(A) 


SECTION  IX. 

Against  Petri  and  other  Persons  having  Privilege  of  Parliament^  Officers 

of  the  Courti  ^c. 

It  has  been  before  stated,  (/)  that  in  the  case  of  a  peer  of  Paiiiament,  or  of  a 
member  of  the  House  of  Commons,  whose  persons  are  privileged  from  arrest, 
the  first  process  of  contempt  for  non-obedience  to  the  subpcena,  either  by  not 
appearing,  or  by  not  answering  afler  appearance,  is  by  sequestration,  which 
will  issue  as  well  against  an  infant  peer  as  an  adult  |(m)  and  that  the  same  pro- 
cess is  now  also  resorted  to  where  the  party  is  an  officer  of  the  Court,  such  as 
the  Warden  of  the  Fleet,  or  a  sworn  clerk,  dz;c,  although  formerly  p  ^^^^  n 
the  method  *of  proceeding  against  them  appears  to  have  been  by  ^  -^ 

suspension  from  office,  (n) 

In  the  Court  of  Exchequer,  an  order  for  a  sequestration  nisi  was  made 
against  one  of  the  barons,  who  was  served  with  a  subpcena  in  the  ordinary  way, 
hut  neglected  to  enter  his  appearance,  (o) 

lo  order  to  obtain  a  sequestration  against  a  peer  or  bishop,  (p)  an  afiidavit 
must  be  made  of  the  service  of  the  letter  missive,  and  of  the  copy  of  the  petition 


(g)  Lofd  Pelham  ▼.  Lord  Hariey,  8  Swan.  391,  n. 

(A)  1  Tom.  &  V.  125.  (Q  3  Atk.  64S. 

(k)  Hawkiiif  r.  Crook,  3  Atk.  694.  (/)  AnU,  678. 


(m)  1  Cha.  Cft.  16. 

(n)  Vide  Hind.  148,  and  Corbjn  t.  Btrcfa,  %  Dick.  685,  whera  the  raaaona  lor  pn>^ 
Oiwtina  by  aaquealntion  inatead  of  auapenaion  are  stated. 

(o)  Tooke  V.  Sir  John  Pgrteacue  Adand,  16  July,  1745,  1  Fowl  Ex.  Pr.  ITS. 

(p)  Formerlj,  if  a  peer  of  the  realm  appeared  and  did  not  anawer,  an  attarhmsnt  lay, 
but  now,  by  order  of  Parliament,  no  prooeas  lies  but  a  aequeatration.    Hind.  181. 
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upon  whieh  it  has  iMued,  and  also  of  the  service  of  the  iubpcena^  and  of  the 
copy  of  the  bill.  Where  the  process  is  required  against  a  member  of  the  Com- 
mons* House  of  Parliament,  the  affidavit  need  only  verify  the  service  of  die 
Mtdfpoena.  .A  motion  must  then  be  made  for  a  sequestration  against  the  drfend- 
'onrs  real  and  personal  estate,  which  the  Court  orders  of  course  mst,  (that  is) 
unlew  the  defendant^  being  personaliy  served  with  the  order^  thail  wiikm 
tight  days  tglet  such  service  show  unto  the  Court  good  cause  to  the  con/mrv. 
The  defendant  must  be  served  personally  with  this  order,  and  if  he  persist  in 
refusing  to  appear,  then  an  affidavit  of  service  must  be  made,  and  coansei 
instructed  to  move  to  make  the  order  absolute.  It  is  to  be  observed,  that  where 
an  order  nisi  for  a  sequestration  against  a  peer  or  member  of  the  House  of  C-om- 
mons,  for  want  of  an  answer,  has  been  obtained,  it  is  good  cause  to  show 
against  making  such  order  nisi  absolute,  that  the  answer  has  been  put  in.  In 
Lord  Clifford^ s  case,  ifl)  Sir  Joseph  Jekyll,  M.  R.,  laid  it  down,  that  if  there 
be  a  sequestration  mn  si^inst  a  peer  for  want  of  an  answer,  and  the  peer  pots 
in  an  answer  which  is  insufficient,  yet  ^e  order  for  a  sequestration  «hall  not  be 
made  absolute,  but  a  new  sequestration  nisi  must  be  issued ;  and  in  this  hie 
Honor  was  confirmed  by  Mr.  Goldsborough,  who  was  tlien  the  Registrar.  In 
a  subsequent  case,  however,  before  Lord  Hardwicke,  his  Lordship  said,  that  if 
r  *A5^  1  ihen  be  a  sequestration  *nisi  for  want  of  an  answer  against  a 
L  ^  member  of  Parliament,  and  he  puts  in  an  answer  before  the  order 

is  made  absolute,  and  exceptions  are  taken  to  this  answer,  the  (^'ourt  will  enlaige 
the  time  for  showing  cause  till  it  shall  appear  whether  the  answer  is  aufficieat 
or  not.  (r) 

When  the  order  for  making  the  sequestration  absolute  is  drawn  up,  passed 
and  entered,  the  plaintiflTs  clerk  in  Court  will  make  out  the  sequestration,  the 
order  being  left  with  him,  and  this  sequestration  the  Court  will  not  diadiaige 
till  the  party  has  appeared  and  paid  the  costs  of  the  process ;  and  then  he  may 
move  to  dischaige  the  sequestration,  upon  notice  to  the  adverse  party  if  it  be 
executed,  which  will  be  granted  of  course. 

Personal  service  of  the  order  rdsi  may  be  dispensed  with,  in  cases  where  a 
peer,  ^.  keeps  within  his  own  house,  or  is  surrounded  by  his  servants  to 
avoid  service,  or  where  the  party  serving  the  process  is  denied  access,  and  it  is 
very  difficult  and  almost  impossible  to  serve  the  order  personally.  But  in  order 
to  enable  the  plaintiff  to  dispense  with  personal  service,  it  is  necessary  to  apply 
to  the  Court  to  substitute  a  service  by  leaving,  in  lieu  of  it,  grounding  siieb 
application  upon  a  proper  affidavit  of  the  particular  circumstances  of  the  case, 
upon  which  the  Court  will  exercise  a  discretion,  and  make  the  order,  if  the 
facts  stated  in  the  affidavit  are  strong  enough  to  warrant  such  a  proceeding,  (s) 

Where  a  peer  defendant  avoided  the  service  of  an  order  niti  for  a  sequestra- 
tion, the  Court  of  Exchequer  made  an  order  that  service  thereof  upon  his  deik 
in  Court,  and  at  his  dwelling-house,  or  if  no  person  should  be  met  with  there, 
by  fixing  a  copy  of  the  order  on  the  door,  should  be  good  service.  (/) 

{q)  2  P.  Wnui.  8M. 

(r)  Butler  t.  Raahfield,  8  Atk.  740.  From  the  obeervaiion  of  the  reporter  appended  to 
dut  case,  it  may  be  infened  that  upon  the  authority  of  what  the  RegiBtrar  had  aud  in  Lord 
Clifibrd's  caae.  Lord  Hardwicke  had  allowed  the  cause  ahown,  aa  being  the  courae  of  die 
Court;  but  upon  reference  to  the  Registrar's  book,  where  the  order  is  entered  under  llie 
title  of  Buller  ▼.  Rashleigfa,  it  appears  that  the  time  for  ahowing  cause  was  enlarged  till  die 
next  aeal.     Reg.  Lib.  1760,  A.  496,  (6). 

(0  Hind.  81. 

It)  Mackenzie  v.  Marquis  of  Fowls,  Bcacc  19,  May,  1739,  1  Fowl.  173.  In  Small- 
bnMMte  V.  Lord  Donegal,  3  Anst  647,  it  appears  to  have  been^atated  by  the  offioen  of  die 
Court  of  Exchequer  that  service  of  an  order  iitn  fat  a  sequestration  for  want  of  an 
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*In  T%>mat  ▼.  Lard  Jeney,  (u)  a  bin  wu  filed  antiMt  Lord  r-  .  «g. .  -. 
hney^  upon  which  a  letter  missive  with  a  copy  of  the  bill,  was  ^  J 

seired  on  the  defendant,  by  leaving  it  with  one  of  his  female  servants  at  his 
residence  in  Berkeley-square.  His  Lordship  was  then  abroad^  having  left 
England  for  the  Continent  a  few  months  preceding.  On  his  neglecting  to 
appear  to  the  letter  missive^  a  mbpoma  was  served  in  the  same  way,  and  upon 
his  non<appearance  to  that,  an  oraer  nisi  for  a  sequestration  was  issued,  when, 
upon  inquiry  at  his  Lordship's  house,  it  appeared  that  he  was  still  on  the  Con- 
tinent, and  thereupon,  on  an  affidavit  being  made  of  these  fiicts,  the  Vice  Chan- 
cellor directed  that  service  of  the  sequestration  fuH  at  his  Lordship's  house 
should  be  good  service;  and  upon  a  subsequent  motion  to  discharge  the  Vice 
Chancellor  s  oMer,  the  Lord  Chancellor,  Lord  Brougham,  refused  the  mo- 
tion, (x) 

The  same  course  of  proceeding  in  suing  out  and  issuing  the  sequestration  is 
observed  where  it  is  sought  agamst  an  officer  of  the  Court  as  in  the  case  of 
peers,  with  the  exception  that  me  affidavit  upon  which  the  order  nUi  is  applied 
for  must  be  confined  to  the  service  of  the  aubpcsna,  there  being  no  letter  mis- 
sive as  in  the  case  of  a  peer,  dice 

The  form  of  the  sequestration  issued  against  peers  and  other  privileged  persons 
is  nearly  the  same  as  that  issued  in  cases  of  contempt  by  ordinary  persons, 
with  the  exception  that  it  recites  the  order  nUi,  and  the  order  for  nmking  il 
absolute. 

The  manner  of  issuing  and  executing  it,  and  the  consequences  arising  from 
it,  are  similar  to  those  of  ordinary  sequestrations,  as  detailed  in  the  preceding 
Section. 

By  the  statute  1  WilL  4,  c  30,  s.  12,  after  reciting  that  in  many  cases  per- 
sons having  privilege  of  Parliament  are  named  as  defendants  in  suits  instituted 
in  Courts  of  Equity  against  them,  either  alone  or  jointly  with  other  persons, 
for  enforcing  against  them  demands  and  duties  cognizable  in  Courts  of  Equity, 
and  that  in  some  cases  such  defendants  having  privilege  of  Parliament,  have 
stood  out  to  the  return  of  process  of  sequestration  issued  against  them  for 
enforcing  appearance,  and  such  process  of  sequestration  hath  not  been  found 
sufficient  to  enforce  such  appearance,  it  is  therefore  enacted,  that  p  •akk  i 
*from  and  after  the  passing  of  the  Act,  in  case  any  defendant  hav-  ^  -^ 

ing  privilege  of  Parliament  shall  upon  a  return  of  process  of  sequestration  issued 
acainst  him  for  not  putting  in  an  appearance  to  any  original  or  other  bill  of  com- 
print instituted  against  him  in  a  Court  of  Equity  for  enforcing  discovery  and 
relief^  or  discovery  alone  (as  the  case  may  be)  neglect  to  appear,  that  then  and  in 
such  case  such  Court,  upon  producing  the  return  of  such  sequestration  in  Court, 
may,  on  the  motion  or  other  application  of  the  plaintiff  in  such  cause,  appoint 
a  clerk  in  Court  to  enter  an  appearance  for  such  defendant  so  having  privilege 
of  Parliament,  and  such  proceedings  may  thereupon  be  had  in  the  cause  as  if 
the  party  had  actually  appeared,  (y) 

'    ■  ■     ■  I  1 1    ■  I  .1  ■     ^  »     -  .■■  ....      I.I 

by  a  privileged  person  upon  the  derk  in  Court  is  sofficient,  tnd  that  the  absolute  older 
tlone  requires  personal  sendee.     8ed.  qu* 

(tt)  s  M.  A^  K.  a9a. 

(x)  Vide  Attorney  General  ▼.  Earl  of  StamiiHd,  2  Disk,  7U. 

(y)  For  tbe  process  of  taking  UJhpro  wnfe990  against  privileged  poisons  under  this  Act, 
wide  posit  chi^-  l^' 


888  noens  at  aomnan. 

SECTION  X. 

€f  tke  Effect  of  a  Contempt  upon  the  Proceedings  in  the  Cau»e. 

BssiDEA  the  personal  and  pecuniary  inconvenience  to  which  a  party  8Db]ecls 
himself  by  a  contempt  of  the  ordinary  process  of  the  Court,  he  places  himself 
in  this  further  predicament,  viz  :  that  of  not  being  in  a  situation  to  be  heard  in 
any  application  which  he  may  be  desirous  of  making  to  the  Court 

Lord  Chief  Baron  Gilbert  lays  it  down,  that  **upon  this  head  it  is  to  be 
observed,  as  a  general  rule,  that  tne  contemner,  who  is  in  contempt,  is  never  to 
be  heard,  by  motion  or  otherwise,  till  he  has  cleared  his  contempt,  and  paid  the 
costs :  as,  for  example,  if  he  comes  to  move  for  anything,  or  desires  any  favour 
of  the  Court,  if  the  odier  side  says  or  insists  that  he  is  in  contempt,  though  it 
is  but  an  attachment  for  want  of  an  answer,  he  is  not  entitled  to  be  heard  tul  he 
hath  paid  the  costs  (however  small  they  are;)  he  must  first  pay  them  to  the 
party  or  his  clerk  in  Court,  and  produce  a  receipt  for  them  in  open  Court, 
before  he  can  be  heard  |  and  this  is  always  allowed  as  good  cause  against 
r  ♦eSB  1  ^6*"^  of  the  contemner  in  any  case  *  whatsoever."  (z)  Upon 
^  -I  this  principle,  it  is  held  that  where  defendants  are  in  contempt 

for  want  of  an  answer,  and  an  injunction  has  been  granted  till  answer,  they 
cannot,  before  the  answer  is  put  in,  be  in  a  situation  to  make  any  application 
to  the  Court,  either  to  cut  down  or  to  dissolve  the  injunction,  (a)  And  so 
fai  Lord  fVenman  v.  OshMiston^  {h)  where  a  defendant,  bein?  in  contempt 
for  not  putting  in  his  examination  pursuant  to  an  order,  in  order  to  avcnd  a 
sequestration,  moved  the  Court  that  upon  his  undertaking  to  pay  in  a  week's 
time  what  should  appear  to  be  due  to  the  plaintiff,  all  further  process  of  con- 
tempt should  be  stayed,  the  Court  declined  making  any  order  upon  the  motion, 
but  directed  the  appellant  to  clear  his  contempt,  and  then  move.  And  this 
determination  of  the  Court  was  affirmed  by  the  House  of  Lords  upon  appeal. 

In  like  manner  it  has  been  held,  that  a  mortgagee,  defendant  to  a  bill  of  fore- 
closure, who  is  in  contempt,  cannot  move  under  the  7  Geo.  3,  c.  20,  for  a 
reference  to  the  Master  to  take  an  account  of  the  principal,  interest,  &;e.,  due 
upon  the  mortgage,  ic)  A.nd  so  where  a  party  in  contempt  had  applied  for  and 
obtained  the  costs  ot  an  abandoned  motion  under  Lord  Eldon's  order,  the  Vice 
Chancellor,  upon  motion,  dischaiged  the  order.  (cQ 

It  is  to  be  observed,  however,  that  the  rule,  that  a  party  cannot  move  till  he 
has  cleared  his  contempt,  is  confined  to  proceedings  in  the  same  cause,  and  that 
a  party  in  contempt  for  non-obedience  to  an  order  in  one  cause  will  not  be, 
thereby,  prevented  from  making  an  application  to  the  Court  in  another  cause 
relating  to  a  distinct  matter,  although  the  parties  to  such  other  cause  may  be  the 
same,  (e^ 

And  although  it  is  the  general  rule  of  the  Court  that  parties  must  dear  their 
contempt  before  they  can  be  heard,  yet  the  rule  must  not  be  understood  as  pre- 
venting their  making  application  to  the  Court  to  discharge  the  order,  by  their 
r  *d67  1  non-obedience  to  which  their  contempt  has  £sen  incurred,  on  thq 
L  -I  *ground  of  irregularity.     Therefore,  where  a  defendant  in  custody 

for  a  contempt  in  not  obeying  an  order  to  pay  in  money,  applied  to  the  Court 
to  dischaige  him  oot  of  custody,  on  the  ground  of  irregularity  in  the  order  (it 


(z)  CHIb.  For.  Bom.  lOS.     Tide  ace.  VowlesT.  Young,  9  Vee.  178. 

(a)  M'CuUum  ▼.  Beale,  10  Pri.  130. 

\h)  3  Bro.  P.  C.  276;  3  Eq.  Cm.  Ab.  333,  p.  1. 

SHiirtt  T.  M'Cartney,  13  Yes.  560.  (iQ  Ellii  v.  WalmilBy*  Law  J.  1885^  6«. 

Claike  V.  Dew>  1  B.  &  M.  108. 
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been  made  pending  an  abatement  of  the  miic,)  he  was  not  only  heard, 
bnt  the  order  for  his  disdiaige  was  made,  though,  under  the  circumstances, 
without  costs,  (e)  In  such  cases,  it  is  to  be  observed,  that  in  making  his  appli- 
cation, the  party  in  contempt  ought  to  confine  his  motion  to  the  object  of  getting 
nd  of  the  order  of  which  he  complains,  and  that  if  he  embraces  other  matters 
in  his  notice,  he  will  not  be  allowed  to  go  into  such  other  matters  till  he  has 
shown  that  the  order,  upon  which  his  contempt  has  been  incurred,  was  irregular. 
Upon  this  principle,  as  the  defendant  in  the  above  case,  in  his  application  to  the 
Court  to  dischaige  the  order  upon  which  his  contempt  was  incurred,  included 
in  his  notice  of  motion  the  discharge  of  several  subsequent  orders  upon  which 
he  had  likewise  incurred  further  contempts.  Lord  Cottenham  was  of  opinion 
that  he  ought,  in  the  first  instance,  to  be  confined  to  that  part  of  his  notice  of 
motion  which  asked  the  dischaige  of  the  order  upon  which  his  first  contempt 
was  incurred,  and  upon  his  failure  in  inducing  the  Court  to  dischaige  that  order, 
his  Lordship  refused  to  hear  the  residue  of  the  motion.  (/) 

It  is  also  to  be  observed,  that  the  circumstance  of  a  party  beinff  in  contempt 
will  not  prevent  his  being  heard  in  opposition  to  any  special  appucation  which 
the  overside  may  make,  upon  notice  duly  served  upon. him.  And  where  a 
plaintiff  had  obtiiined,  from  the  Vice  Chancellor,  an  order  against  a  defendant 
who  .was  in  contempt  for  payment  of  a  sum  of  money  into  Conrt,  the  Lord 
Chancellor  allowed  him  to  move  to  dischaige  that  order,  on  the  ground  that  it 
was  a  rehearing  of  the  original  application,  (g) 

We  have  seen  before,  {h)  on  tne  authority  of  Lord  Chief  Baron  Gilbert,  thst 
under  the  old  practice  of  tne  Court,  a  defendant,  in  contempt  to  an  ordinary 
attachment,  could  plead  to  *the  bill,  or  obtain  a  dtdimuB  pottataiem  y  ^^^.^  ^ 
to  take  his  answer  in  the  country ;  but  that  aAer  a  contempt  prose-  ^  -I 

eoted  to  an  aitachment  toith  proclanuUtans  returned^  no  commission  to  answer 
eoald  be  granted,  nor  any  plea  admitted,  but  upon  motion  in  Court,  and  affi- 
davit made  of  the  party's  mability  to  travel,  or  other  good  matter  to  satisfy  the 
Court  respecting  die  delay.  (A^  And  from  what  has  been  before  stated,  it 
sppears  to  have  been  Lord  Chief  Baron  Gilbert's  opinion  that  the  practice  of 
the  Court  was  to  admit  a  demurrer,  as  well  as  a  plea  or  commission,  notwith- 
standing an  ordinary  attachment  had  been  issued;  but  in  MeUar  v.  HM  ({)  the 
late  Vice  Chancellor,  Sir  J.  Leach,  decided  that  a  demurrer  ought  not  to  be 
reeeired  aAer  the  fiist  attachment,  and  ordered  one  which  had  been  filed,  upon 
tender  of  the  costs  of  the  contempt,  to  be  taken  off  the  file.  All  doubt,  how- 
ever, upon  this  subject,  with  regaid  to  demurrers,  has  been  set  at  rest  by  Lord 
Broogham's  orders,  by  which  it  is  provided  that  in  every  cause  where  an  origi- 
nal or  supplemental  bill,  or  bill  of  revivor  shall  be  filed,  a  defendant  shall,  ailer 
appearance,  be  allowed  twelve  days  only  to  demur  alone  to  any  such  bilL  (k) 

By  this  order  the  period,  after  which  a  demurrer  to  the  whole  bill  can  be 
filed,  is  made  to  depend  upon  the  number  of  da3rs  which  have  elapsed  aAer  the 
appearance  has  been  entered,  and  not  upon  the  question  whether  the  party  be 
in  eontempt  or  not;  there  is  still,  however,  a  portion  of  the  old  practice  con«- 
neded  with  this  subject,  which  does  not  appear  to  be  affected  by  the  above 
Older,  viz:  the  right  of  a  defendant  against  whom  an  attachment  has  beoa  issued 
far  want  of  an  answer  to  put  in  a  demurrer  to  part  of  the  bill,  and  answer  or 
plead  as  to  the  rest  This,  Lord  Eldon,  after  much  consideration,  decided  he 
eonld  not  da  (/)    Hb  Lordship  also  decided,  that,  in  such  a  case,  the  proper 

(e)  Wikon  ▼.  MetdJfis,  M88.  (/) 

(g)  Pttkflr  Y.  Dawmn,  Law.  Joum.  1836,  108. 


(A)  Ante,  p.  608,  609.  (h)  For.  Rom.  71 ;  B6«me*s  Old.  178. 

h)  S  a  &  8.  881.  (k)  Old.  81  Dec  1888. 


[0  CaRon  ▼.  De  hi  Zoocfa,  1  Swanit  186. 
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oouvM  to  be  punned  ia  to  more  that  the  denraner  and  answer  aboold  be  taken 
off  the  file,  and  not  to  move  that  the  demurrer  may  be  orer-raled.  (m) 
r    *II50    1      *It  is  to  be  noticed  that  as  a  party  is  not  considered  as  actnaHyia 
^  -J  eontempt  till  the  attachment  in  sealed,  a  demurrer  ooopled  with  an 

answer,  may  be  filed  at  any  time  before  that  process  has  taken  places  Thii 
was  the  mle  of  the  Court  with  regard  to  demurrers  before  the  alteration  of  poe- 
tiee  effected  by  the  order  above  referred  to.  (n) 

With  respect  to  the  right  of  a  defendant  in  eontempt  to  put  in  a  plea,  or  to 
obtain  a  commission  to  put  in  his  answer,  no  alteration  has  been  made  in  the 
practice,  as  stated  by  Lord  Chief  Baron  Gilbert,  and  before  referred  lo,  so  tfaata 
defendant,  who  is  only  in  contempt  to  the  first  attachment,  may  still  file  a  pieii 
or  obtain  a  common  dedimus^  without  previous  application  to  the  Court ;  but  after 
an  attachment  with  proclamations  reiumed,  he  roust  apply  to  the  Court  to  show 
that  his  plea  is  proper,  and  exhibit  a  proper  excuse  for  his  delay,  (p)  And  is 
Newton  v.  Dent  (p)  Lord  Hardwicke  ordered  a  plea  of  a  former  suit  depeodisg 
which  had  been  put  in  by  a  defendant,  against  whom  an  attachment  with  pnh 
damations  had  been  issued  and  returned^  to  be  discharged  for  irregularis. 

It  is  to  be  observed,  however,  that  if,  after  being  in  contempt  to  an  attach- 
ment with  proclamations  returned^  the  defendant  succeeds  in  obtaining  an  order 
for  time  to  answer,  or  a  commission  to  take  his  answer,  he  may,  under  aadi 
order,  put  in  a  plea  upon  oath,  although  the  order  for  time  or  the  oommissioB 
do  not  express  that  he  is  to  answer  or  plead ;  a  plea  upon  oath,  being  oonsideied 
as  equivalent  to  an  answer,  (q)  A  plea  not  upon  oath,  however,  such  as  a  pks 
of  outlawry,  cannot  be  put  in  under  such  an  order,  (r) 


[    •6d0    ]  ♦SECTION  XL 

In  what  manner  Contempts  in  Proceee  may  be  cleared^  waived  or  disehargti. 

An  ordinary  contempt  in  process,  as  it  is  a  matter  merely  between  the  par- 
ties, may  be  cleared  by  the  contemner  doing  the  act,  by  the  non-performanee 
of  which  the  contempt  was  incurred,  and  paying  to  the  other  party  the  eosts 
he  has  occasioned  by  his  contumacy. 

Where  process  has  been  issued  against  a  defendant  in  contempt  for  want  of 
appearance  or  answer,  but  has  not  been  executed,  the  defendant  should  enter 
his  appearance  or  put  in  his  answer,  and  pay  or  tender  to  the  plaintiff's  deii 
in  Court  the  costs  of  the  contempt,  if  the  amount  of  such  costs  can  be  iiqsi- 
dated,  as  in  the  case  of  an  attachment,  an  attachment  with  proclamations  sod 
•commission  of  rebellion.     If  the  amount  of  the  costs  cannot  be  ascertained, 

—        -■-      -    .    -^    -  -       _.-,.,  .— 

(m)  Ibid.  108.  In  Taylor  ▼.  Milner,  10  Yes.  444,  his  Loidihip  appean  to  hate  ikiJirf 
diat  a  demnner  being  coupled  with  an  answer  ooold  not  be  taken  off  die  file  or  owm-nk^ 
but  should  be  expunged;  but  the  practice  of  the  Court  appean  to  have  undergone  an  alltfa- 
tion  in  this  respect  in  consequence  of  the  probabili^  that,  by  an  alteration  of  the  leooid,  a 
prosecution  for  perjury  might  be  defeated,  so  that  the  Court  has  no  security  as  to  the  pro- 
priety with  which  the  first  answer  is  sworn.     Vide  Edwards  y.  M*Leay,  S  V.  d&  B.  SSS. 

(fi)  E.  I.  Comp.  V.  Henchman,  8  Bro.  C.  C.  872;  Soweriry  ▼.  Warder,  8  Cos,  MS. 

(o)  Gilb.  Form.  Rom.  71. 


(0)1  Didc  884.     Vide  ettam^  Lloyd  ▼.  Gunter,  1  Vem.  375. 


(q)  Roberts  ▼.  Hartley,  1  Bro.  C.  C.  56;  8  Dick.  554;  Anon.  8  P.  Wom.  864;  Tk 
Minkuits  ▼.  Udney,  16  Ves.  856. 
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as  ia  caws  where  the  defendant  baa  bean  brought  op  by  the  meaaenger,  habemi 
corpus,  or  sergeant-at-amia,  or  upon  a  aeqaeatration,  he  ahould  teo^r  each  a 
auin  aa  will  cover  their  probable  amount  (r) 

If  the  plaintiff's  derk  in  Court  aeeepta  the  coats  lo  tendered,  it  will  be  at 
the  plaintiff^a  own  riak,  if  he  afterwarda  puts  the  procesa  into  execution.  If 
the  plaintiff*8  derk  in  Court  refusea  to  accept  the  coata  when  tendered,  it  is 
oecessary,  in  order  that  the  defendant  may  be  dischaiged  from  his  contempt, 
that  he  should  obtain  an  order  for  that  purpose,  otherwise  the  contempt  wifl 
oontinue.  An  order  of  this  nature  is  made  aa  of  course  upon  the  Six  Claika' 
certificate  of  the  defendant's  appearance  or  answer,  and  of  the  payment  or 
tender  of  the  plaintiff's  costs  of  the  contempt  (•) 

Where  the  process  haa  been  carried  into  effect,  and  the  defendant  is  in  actual 
eaatody,  he  cannot  be  discharged  without  an  order,  to  be  obtained  in  a  similar 
manner  either  upon  motion  or  petition. 

*It  is  to  be  observed,  that  where  process  of  contempt  has  been  p  «^«  -i 
iaaued  against  a  defendant  for  want  of  an  answer,  he  is  entaded  to^  -^ 

he  diacl^iged  from  his  contempt  immediatdy  upon  his  putting  in  an  anawert 
and  jpaying  or  tendering  the  costs  of  his  contempt ;  (/)  and  the  Court  will  not 
detam  him  in  custody  till  the  sufficiency  of  his  answer  has  been  decided  upon,  (ti) 
unless  he  has  already  put  in  three  answers  which  have  been  reported  inauffi- 
eieot.  And  even  where  an  answer  had  actually  been  referred  for  insufficiency, 
the  Court,  upon  tender  of  the  costs,  made  an  order  for  the  defendant's  dis- 
charge, pending  the  reference,  {x)  An  order  of  this  nature  may  be  obtained 
by  motion,  ex  parte,  upon  production  of  the  Six  Clerks'  cwtificate  of  answer 
filed,  and  of  the  tender  of  cost^  If,  however,  the  plaintiff  takes  exceptions 
to  the  answer,  and  the  answer  is  reported  insufficient,  he  will  be  entitled  to 
leaame  the  process  of  contempt  where  it  left  off;  (y)  aiid  so  he  will  where  the 
defendant  submits  to  answer  the  exceptions,  (z) 

According  to  the  old  practice,  however,  tnis  could  not  be  done  where  the 
plaintiff  or  his  solicitor  had  accepted  the  costs  of  the  contempt,  as  such  accept* 
anoe  was  considered  as  a  waiver  of  the  contempt  on  the  part  of  the  plaintifi^ 
and  he  could  not  afterwards  take  up  the  process,  but  was  obliged  to  begin  de 
novo,  (a)  But  as  this  course  appeued,  to  the  commissioners  for  inquiring  into 
the  practice  of  the  Court,  to  be  directly  at  variance  with  an  order,  made  in  the 
ttoie  of  Lord  Nottingham,  (b)  (by  which  it  was  ordered  that  in  p  ^^^  -^ 
eaaea  of  this  description,  *wnere  frivolous  or  insufficient  answers  >-  -^ 

(r)  Philips  V.  Gibbons,  I  V.  4c  B.  184.        (r)  Brougfaton  v.  Martyn,  4  Bro.  C.  C.  396. 

Cb)  Green  v.  Thomson,  1  8.  dc  8.  121 ;  Gray  v.  Campbell,  1  R.  4c  M.  323;  Edmonson 
T.  Hejton,  2  Young.  6c  C.  8. 

(^)  Under  tbe  old  pracitice  the  defendant  might  be  discharged  after  three  inraffideiit 
answers,  upon  putting  in  a  fourth  answer.  Bailey  v.  Bailey,  11  Yes.  151 ;  Farquharaon 
▼.  Balfour,  1  8.  dt  8.  72;  1  Turn,  dc  R.  184.  But  upon  the  fourth  answer  being  reported 
inauffidcnt,  interrogatories  might  be  exhibited  for  his  examination  before  a  Master,  and  tha 
defendant  was  ordered  to  stand  committed  till  he  had  answered  the  interrogatories ;  but  now 
be  can  only  be  discharged  from  custody  upon  the  third  answer;  if  that  answer  is  reported 
iDsafficient  he  must  be  examined  upon  interrogatories,  and  committed  till  he  has  answered 
Uieai.     Old.  1828;  Old.  10. 

(tf)  Dupont  T.  Ward,  1  Dick.  133;  Child  ▼.  Brabson,  1  Yes.  110. 

(jr)  Boehm  ▼.  De  Tastet,  1  Yes.  dc  B.  324;  Gray  ▼.  Campbell,  1  R.  dt  M.  628. 

(y)  Anon  2  P.  Wms.  481 ;  ibid.  Wallop  v.  Biuwn,  4  Bro.  C.  C.  212;  Bromfield  t. 
Chicfaester,  1  Dick.  379;  Bailey  v.  Bailey,  11  Yes,  161;  Boehm  v.  DeTaalet,  1  Y.  d^B. 
m  i  Coolaon  v.  Graham,  1  Y.  dc  B.  881. 

(x)  Waters  ▼.  Taylor,  16  Yes.  417. 

(a)  HaistweU  t.  GraiBger,  1  Eq.  Ca.  ab.  861;  Anon.  S  P.  Wms.  481;  Htfl  v.  Tomer, 
%  Yea.  dt  B.  872. 

(6)  A.  D.  1746;  Beames*  Order,  248. 
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were  put  UI9  and  any  former  process  of  contempt  should  have  issued  agaiMt 
the  defendant  for  want  of  appearing  or  answering,  the  plaintiff  might  resort  Is 
such  process  of  contempt,  and  proceed  thereupon,  notwithstanding  the  costi  of 
soefa  former  process  were  paid  on  the  coming  in  of  such  insufficient  or  hvrdkm 
answer,  dec,)  (c)  and  as  it  was  held  by  the  commissioners,  that  as  il  must  occa- 
sion delay  to  an  innocent  party,  to  compel  him  to  begin  the  (Mocess  de  novot 
«nd  that  the  circumstance  of  his  accepting  those  costs,  which  the  rule  of  the 
Court  gave  him,  was  anything  but  a  satisfactory  reason  why  he  should  be 
actually  punished  by  being  put  to  the  inconvenience  of  commencing  his  proesH 
again,  it  seemed  expedient  to  them  to  recommend  the  revival  of  the  order  of 
1670,  so  that  the  plaintiff  might  resume  the  process  where  he  left  off,  in  casei 
where  he  should  have  occasion  again  to  resort  to  it  in  consequence  of  the  answer 
proving  insufficient  (d)  A  proposition  to  this  effect  was  accordinriy  introdooed 
tnto  their  report,  U)  in  pursuance  of  which  the  3ith  of  Lord  Lyndhurst^s  oiden 
was  framed,  by  wnich  it  was  provided  **  that  where  a  defendant  in  contempt, 
for  want  of  answer,  obtains  upon  filing  his  answer  the  common  order  to  be 
discharged  as  to  his  contempt,  on  payment  or  tender  of  the  costs  tfaereoi^  sr 
the  plainiiff  aceqdi  ihe  costs  without  order^  he  shall  not  by  such  acceptance 
be  compelled,  in  the  event  of  the  answer  being  insufficient,  to  recommence  Ibe 
process  of  contempt  against  the  defendant,  but  shall  be  at  liberty  to  take  up  the 
process  at  the  point  to  which  he  had  before  proceeded.  {/) 

If  a  defendant  is  in  custodv,  and  the  plaintiff  permits  him  to  be  diocfaaiga' 
mi  payment  of  the  costs  of  the  contempt,  upon  his  promising  to  put  in  an  an- 
swer, and  no  answer  is  put  in«  the  plaintiff  most  proceed  by  a  new  attachment, 
to  sanction  which  a  previous  order  appears  to  be  necessary,  {g) 
r  *a6.^  1  *^^^  although  a  plaintiff  does  not  now,  by  accepting  the  costs, 
^  -^  from  a  defendant  upon  his  putting  in  an  answer,  forfeit  his  right  is 

recommence  the  process  of  contempt  at  the  point  where  it  left  off  ;  yet  ii^  aAcr 
answer  pot  in,  he  accepts  the  answer,  or  takes  a  step  in  the  cause,  he  waives 
the  contempt,  and  cannot  renew  the  process  or  take  any  odier  advantage  of  it 
Thus,  if  a  plaintiff  moves  upon  an  aclmissipn  in  the  answer  he  waives  the  eon- 
tempt  j  (A)  and  so  where  a  messenger  had  been  ordered  upon  a  c^  eorptu^  and 
in  the  meantime  the  defendant  fiM  his  answer,  which  the  plaintiff  accepted, 
and  then  applied  for  his  costs  by  motion,  it  was  hdd  that  the  acceptance  of  the 
answer  precluded  him  from  his  right  to  costs,  (t)  And  so  where  a  defendant 
who  was  in  contetnpt  put  in  an  answer  without  paying  or  tendering  the  coots,  and 
the  plaintiff  replied  to  the  answer,  but  did  not  proceed  with  the  cause  for  three 
terms,  whereupon  the  defendant  moved  to  dismiss  the  bill  for  want  of  prose- 
cution ;  upon  the  plaintiff's  objecting  that  tlie  defendant  could  not  make  the 
motion,  in  consequence  of  his  being  still  in  contempt,  Lord  Eldon  held  that  the 
contempt  was  gone,  and  that  the  defendant  was  in  a  situation  to  make  the 
motion,  (j) 

In  that  case  another  question  was  raised  whether  the  plaintiff,  by  acceptiif 
the  answer,  had  lost  his  right  to  the  costs  of  the  contempt ;  but  Lord  Eldon«  00 
the  authority  of  the  Register,  held  that  by  accepting  the  answer  the  plaintiff  had 
not  given  up  his  right  to  the  costs,  as  costs  in  ihe  cause^  but  had  only  waived 
his  right  to  enforce  them  by  means  of  tlie  process  of  contempt  (i)    It  is  to  be 


(c)  This  order  was  in  coofoniiity  with  a  prarioos  dedsioQ  of  bis  Lordship  while  Leid 
Keeper.    Amm.  1  Ch.  Ge.  888»  tnds  eOamt  Cun.  Can.  296 ;  3  KelTn^s,  6  n. 


1  Turn,  dt  V.  117. 


(d)  Chaa.  Rep.  ExpL  paper  80.  (e)  Ibid.  prop.  89. 

(/)  1  R.  dc  M.  773.  (g)  Anon.     1  Tin 

(4)  Hoaidna  v.  Lloyd,  1  8.  dt  a  898.  (?)  Smith  t.  Bkfield,  8  V.  db  B.  100. 

Hi        ~ 


Anon.  16;  Yea.  174. 

Vide  eUam,  Smith  ▼.  Blofield,  8  V.  dt  B.  100. 
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observed  that  it  18  only  as  costs  in  the  cause  that  such  costs  can  afterwards  be 
enforced,  and  that  where  a  defendant  in  contempt  for  want  of  an  answer  had 
pat  in  three  insnflicient  answers,  and  pending  a  reference  of  the  fourth,  put  in 
a  fiAh  answer,  which  was  accepted  by  the  plaintifT,  upon  which  a  motion  was 
made  that  the  defendant  miffht  pay  the  costs  of  the  contempt,  and  of  the  foor 
*in8ufficient  answers.  Sir  Thomas  Plttmer,  V.  C,  held  that  he  p  waaA  n 
could  not  accede  to  the  motion.  (/)  L  J 

With  respect  to  what  may  be  considered  as  such  an  acceptance  c^  an  answer 
as  will  waive  a  contempt,  it  appears  that  if  the  plaintiff  takes  an  office  copy  of 
the  answer  he  will  be  held  to  have  accepted  the  answer,  (m)  unless  it  be  an 
answer  coupled  with  a  demurrer,  in  which  case  the  act  of  the  plaintiff  in  taking 
an  office  copy  will  not  be  a  waiver  of  the  qjbjection,  as  it  is  the  only  mode  in 
which  he  can  ascertain  whether  the  writing  is  an  answer  or  not.  (n) 

The  above  cases  proceed  upon  the  general  principle  that  the  taking  of  any 
step  in  a  cause  against  a  party  in  contempt  is  a  waiver  of  that  contempt  by  the 
party  taking  such  step.  For  this  purpose  it  has  also,  as  we  have  seen,  been  heTd 
that  replying  to  an  answer  is  a  waiver  of  a  contempt,  and  so  is  the  act  of  amend* 
ing  the  bill  (except  in  cases  where  the  defendant  is  in  actual  custody,  in  which 
cases,  as  has  been  stated,  amendments  may  be  made  under  the  1  W.  4,  c.  86, 
s.  15,  rule  iO;(p)  or  where  the  amendment  is  made,  after  exceptions  allowed, 
under  an  order  tor  that  purpose  requiring  the  defendant  to  answer  the  amend- 
ment and  exceptions  at  the  same  time),  {q) 

An  order  to  discharge  a  defendant  in  custody  for  a  contempt,  upon  the  plain-* 
tiff^s  amending  his  bill,  where  the  amendment  is  not  made  under  the  1  W.  4, 
c  86«  may  be  obuiined  ex  parte,  and  without  payment  of  costs,  (r) 

It  is  to  be  observed  that  the  step  taken  must,  in  order  to  have  the  effect  of  a 
waiver  of  the  conlempt,  be  in  the  cause  itsdf  in  which  the  contempt  has  been 
incurred ;  therefore,  where  a  plaintiff  was  in  contempt  for  non-paymmit  of  some 
COM,  the  fiJinff  of  a  cross  bill  by  the  defendant  was  held  not  to  oe  p  «g^  -■ 
a  waiver  *of  the  contempt  by  the  defendant,  so  as  to  permit  the  ^  -^ 

plaintiff  to  make  a  motion  in  his  own  cause,  (a) 


Where  any  of  the  processes  of  contempt  before  referred  to  have  been  iiiega- 
lariy  issued,  the  defendant  should,  by  motion  or  petition,  apply  to  the  Court  to 
set  them  aside  or  dischaige  them  with  costs ;  and  we  have  seen  that  the  cireum* 
ftanoe  of  his  being  in  contempt  will  not  preclude  his  making  such  an  appliea* 
tion.  (r) 

An  application  of  this  nature  should  be  supported  by  affidavits  of  the  cinnun* 
•lanees,  (to  which  the  plaintiff  may,  if  he  pleases,  file  affidavits  in  answer)  and 
the  Court  will  freiquently  decide  the  matter  upon  hearing  the  application  and 


(/)  GonsL  ▼.  Eben,  I  Mad.  631.  In  the  marginal  note  of  this  can  it  is  odd  that  it 
aeeoM  the  plaintiff  loses  his  costs.  This  must  be  inoorrect,  as  the  rasolt  of  the  ease  is  merely 
that  he  cannot  enfiirce  the  costs  in  question  before  the  hearing,  when  they  most  be  consid- 
evad  as  costs  in'the  caose.  It  is  stated,  however,  in  a  recent  pablication  upon  the  praelioe 
of  the  Court,  that  according  to  the  settled  practice,  in  the  taxation  of  costs  the  costs  of  the 
eoDtempt,  even  where  there  is  a  decree  for  the  plaintiff  with  costs,  will  not  be  allowed  him 
as  etMts  in  the  caose.      Vide  1  Smith,  131. 

(at)  Sidgier  ▼.  Tjte,  11  Ves,  302;  Landars  ▼.  Allen,  6  Sim.  619. 

(n)  Cnnon  ▼.  De  la  Zouch,  1  Bwanst  186. 

(p)  Ante^  623.  (g)  Anit^  638. 

(r)  Gray  v.  Caambell,  1  R.  dc  M.  323;  Ball  ▼.  Etches,  ibid.  324. 

(t)  Gomperti  v.  Be^  1  Youig  dc  C.  619.     (/)  Ante,  666. 
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•ffidavits.  (ti)  The  regular  eoane,  howeyer,  where  the  Court  entertains  a 
doubt  upon  the  subject,  is  to  direct  a  reference  to  the  Master  to  inquire  into  the 
regularity  of  the  proceeding,  (v)  in  order  that  the  question  may  be  formallj 
debated  upon  exceptions  to  tne  Master*s  report,  which,  it  appears,  may  be 
taken  for  the  purpose  of  obtaining  the  opinion  of  the  Court  upon  the  propriety 
of  the  Master*s  decision*  (w) 

It  seems  that  where  a  party  is  in  actual  custody,  and  a  reference  of  diii 
nature  ia  directed,  the  Court  has,  upon  his  presenting  a  petition  to  that  effect, 
permitted  him  in  the  meantime  to  be  discharged,  upon  his  giving  security  id 
appear  and  abide  the  order  of  the  Court,  {x) 

It  is  to  be  observed  that  the  Court  will  not  permit  the  regularity  of  its  pro- 
oess  to  be  decided  upon  by  any  other  tribunal,  (y)  and  therefore  in  Frowdr, 
Lawrence^  {2)  where  a  defendant  who  had  been  taken  into  custody  upon  an 
attachment  which  was  irregularly  issued,  obtained  an  order  to  discharge  the 
attachment  with  costs,  and  af\er^vards  commenced  an  action,  against  the  plain- 
tiff  and  the  sheriff,  for  false  imprisonment,  and  another  action  against  the  plain- 
tiff for  maliciously  suing  out  the  attachment.  Lord  Eldon,  upon  the  authority 
r  *AAA  1  ^  Bailey  *v.  Devereux^  (a)  and  May  v.  Hook^  {b)  made  an  order 
•I-  -I  for  an  injunction  to  restrain  the  defendant  from  proceeding  with  his 

aettons  at  law ;  his  Lordship,  however,  held  that  by  such  an  injunction  the 
Court  does  not  intend  that  the  persons  concerned  in  issuing  the  attachment,  are 
not  to  make  the  party  satisfaction ;  but  only  that  it  shouM  not  be  done  by  an 
action  at  law,  because  *«  it  is  impossible,  from  the  nature  of  the  thin?,  that  they 
can  try  the  regularity  of  an  attachment  in  a  court  of  law  ;'*  his  Lordship  there- 
fore ordered  that  the  injunction  should  be  without  prejudice  to  any  application 
that  the  defendant  might  be  advised  to  make  for  compensation  or  the  costs  of 
law.  The  same  principle  was  afterwards  acted  upon  by  Lord  Lyndhurst,  ex 
parte  Clarke,  (r) 

It  is  to  be  remarked  that  in  HoU  v.  HoU^  (d)  (where  the  irregularity  in  the 
process  had  been  occasioned  by  one  of  the  Registrars  of  the  Court  not  entering 
the  attachment,  although  he  or  his  agent  had  received  the  usual  fee  for  so  doing,) 
the  Court  ordered  the  Master  to  tax  the  defendant's  costs  out  of  pocket,  uid 
directed  that  they  should  be  paid  hy  the  plaintiff,  who  was  reported  to  have 
been  guilty  of  the  irregularity,  but  that  they  should  be  paid  over  to  the  plaintiff 
by  the  Registrar ;  after  this  the  Registrar  died,  and  the  costs  having  been  taxed 
at  58/«  the  matter  came  on  again  upon  petition,  when  the  administratrix  of  the 
Registrar  offered  to  pay  the  amount  out  of  his  assets,  the  Court  being  of  opinioo 
that  as  the  Registrar  had  received  his  fee,  his  omitting  to  enter  the  attarhment 
was  a  breach  of  contract  and  not  a  mere  personal  neglect ;  but  as  the  Court 
would  not  allow  such  a  matter  to  be  examined  by  any  other  Court  in  an  action, 
it  made  an  order,  in  a  summary  way,  for  payment,  by  the  administratrix,  out 
of  the  Registrar's  assets,  and  there  being  no  one  in  (*ourt  to  admit  asaeu  for 
Iter,  it  was  ordered  that  she  should  be  examined  as  to  assets. 

If  a  party  wishes  to  discharge  a  process  for  irregularity,  he  must  make  his 
application  before  he  complies  with  it,  otherwise  he  will  be  considered  as  waiv- 
ing the  irregularity,  (e)  thus  where  a  defendant  has  been  taken  upon  process  of 

(u)  In  such  cases  the  Court  frequently  applies  to  the  Registrar,  or  to  the  Six  Clerkfl^  or 
derks  in  Court  for  their  opinion  upon  the  point,  and  acts  upon  their  opinion. 

(0)  James  v.  Philips,  2  P.  Wms.  657;  Curzou  v.  De  la  SSouch,  1  Swanst  186. 

(w)  Broomhead  v.  Smith,  8  Yes.  857.         (x)  Ibid. 

(y)  Holt  V.  Holt,  2  P.  Wms.  657.  (z)  IJ.  &  W.  655. 

(a)  1  Vem.  269.  {b)  1  Dick.  619. 

(e)  1  M.  &  K.  563.  (</)  Vbi  iupra. 

(e)  Anon.  3  Atk.  567;  Floyd  ▼.  Nangle,  8  Atk.  569;  Bound  ▼.  Wefls,  8  Mad.  484; 
Robinaoa  ▼.  Nash,  1  Anst  76. 
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'contempt  for  non-appearance,  he  must  not  enter  his  appearance  in  r-    ,gg«   -. 
the  ordinary  way,  otherwise  his  appearance  will  coce  the  defect.      ^  -I 

But  although  a  defendant,  against  whom  an  attachment  has  been  issued  for  a 
contempt  by  not  appearing,  must  not,  if  he  means  to  object  to  the  service  of  the 
tubjHjma^  put  in  his  appearance  in  the  usual  way,  he  must  nevertheless  submit 
himself  to  the  jurisdiction  of  the  Court  in  such  a  manner  that,  if  his  objection 
is  held  invalid,  the  plaintiff  shall  not  be  deprived  of  the  benefit  of  his  process ; 
the  Court  therefore  requires  that  before  moving  to  discharge  the  attachment,  he 
should  enter  his  appearance  wiih  the  Register^  the  effect  of  which  is  to  enable 
the  plaintiff,  in  case  the  Court  should  decide  that  the  process  has  been  regularly 
iasned,  to  send  the  seigeant-at-arms  at  once  against  him  without  any  intervening 
proceeding.  (/) 

It  is  to  be  observed  that  a  subsequent  appearance  by  a  party,  cannot  be  cod- 
•trued  to  have  relation  back,  so  as  to  bring  him  into  contempt  for  disobeying  a 
writ  or  other  process  issued  before  his  waiver  of  the  informality  had  made  the 
process  Talid  against  him,  and  therefore  where  an  attachment  was  issued  against 
a  defendant  for  non-appearance  to  a  wbpcma  which  had  been  issued  aninst 
him,  and  in  which  he  was  described  in  a  wrong  name,  it  was  held  by  the  Uourl 
of  Exchequer  that  his  appearance  for  the  purpose  of  discharging  the  attachment 
would  not  relate  back  so  as  to  cure  the  defect  in  the  eybpana^  and  bring  htm 
into  contempt  for  not  appeariuff  in  time,  {g) 

It  should  be  noticed  also  Siat  the  principle  of  watvet  applies  only  to  an 
iireeular  and  not  to  an  erroneous  order,  and  therefore  where  an  order  had  been 
made  that  service  of  a  wbpcam  upon  the  attorney  should  be  good  service,  and 
the  ntbpcena  was  accordingly  served,  upon  which  the  attorney  entered  an 
appearance ;  but  it  was  found,  aAerwards,  that  the  affidavit  upon  which  the 
order  for  substituted  service  had  been  made  was  insufficient,  wheroupon  the 
defendant  moved  to  set  aside  that  order  and  all  the  subsequent  proceedmgs,  the 
/  Vice  Chancellor,  Sir  J.  Leach,  made  the  order,  on  the  ground  that  the  original 
*order  was  erroneous  and  not  irregular,  and  that  being  erroneous  r-  ^g^  -^ 
the  defect  was  not  cured  by  the  subsequent  appearance  of  the  party  ^  -^ 

to  the  iubpcofUL  {h) 


SECTION  XIL 

Aifet  to  be  observed  under  the  1  TFUL  4,  c.  30,  with  regard  to  Prisoners  in 

Custody. 

As  many  important  alterations  have  been  introduced  into  the  practice  with 
Rgird  to  prisoners  in  actual  custody  for  contempts  in  not  obeying  the  process  of 
the  Court  by  the  stat  1  W.  4,  c.  86,  commonly  called  Sir  Edward  Sugden*s 
Act,  it  is  conceived  tliat  a  succinct  statement  of  the  provisions  of  that  Act,  as 
br  as  they  relate  to  prisoners,  will  not  be  inappropriate  in  this  place. 

The  first  section  of  the  Act  which  is  applicable  to  this  subject,  is  the  second, 
by  which  it  is  enacted  that  the  Warden  of  the  Fleet  prison  shall  keep  a  register 
of  the  names  of  all  persons  committed  by  Courts  of  Equity  for  contempts, 
stating  the  days  and  grounds  of  their  several  commitments,  and  the  dates  of 
the  respective  dischaiges,  and  shall  on  the  twentieth  days  of  the  months  of 
January,  April,  July  and  October  in  each  year,  make  a  report  to  the  Lord 


(/)  Videpoftt  chap.  X. 

(i)  L«n  T.  Wttd,  1  8.  dc  8.  3M. 


(g)  Bobinaon  v.  Nadi,  I  Anat  7S. 
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Chancellor  of  the  namet  and  descriptions  of  such  prisoners  in  his  castodj  on 
each  of  such  days  respectiTclyf  with  the  causes  and  dates  of  their  respeetivs 
commitments. 

The  next  nine  sections  of  the  Act  re-enact  (with  some  slight  modificatioDs) 
the  clauses  5  Geo.  2,  c.  25«  as  to  taking  bills  pro  canfeMso  against  defendants 
who  abscond,  &c.,  which  the  first  section  had  repealnl,  and  the  twelfth,  thir- 
teenth and  fourteenth  sections  re«onact  the  substance  of  the  45  Geo.  3,  c  124. 
which  authorized  the  putting  in  appearances  for  defendants  having  privilege  of 
r  *66d  1  Pariiament,  and  made  provision  for  taking  *the  bill  pro  confnm 
L  J  against  them.     Then  follows  the  fifleenth  section,  which  provides 

certain  rules  and  legulations  for  the  purpose  of  remedying  the  practice  of  Comts 
of  Equity,  in  regand  to  process  of  contempt  and  the  taking  bills  pro  confiMm^ 
and  which  it  is  directed  are  to  become  orders  and  regulations  of  the  Court  oif 
Chancery,  and  to  be  observed  and  enforced  in  and  by  the  said  Court. 

The  first  four  of  these  rules  relate  to  the  shortening  of  the  process,  which  if 
to  be  gone  through  before  a  plaintiff  can  be  in  a  situation  to  take  the  bill  pm 
wnftMO^  and  wiU  be  explained  in  the  next  chapter.  The  fifUi  rale,  wbiefa 
more  immediately  relates  to  the  subject  of  the  present  section,  directs,  that 
where  a  defendant  under  process  of  contempt  for  not  appearing  or  not  answer- 
ing, is  actually  in  jail  or  prison,  and  shall  not  have  been  sooner  brought  to  the 
bar  to  answer  his  contempt,  the  plaintiff,  if  the  contempt  be  not  sooner  cleared, 
must  bring  the  defendant  to  the  bar  of  the  Court  by  habea$  carpus  within  thirh/ 
days  from  the  time  of  his  being  actually  in  custody,  or  from  the  time  of  his 
being  charged  with  the  contempt,  (unless  the  last  of  such  thirty  days  shall  hap- 
pen to  be  out  of  Term,  in  which  case  the  defendant  must  be  brought  to  the  bar 
within  the  first  four  days  of  the  ensuing  Term,^  otherwise  the  sherifi*,  jailer, 
&e.  in  whose  custody  the  defendant  is,  must  cischarge  him  out  of  custody, 
without  payment  by  him  of  the  costs  of  the  contempt,  which  are  to  be  payabls 
by  the  party  on  whose  behalf  the  process  issued. 

By  the  same  rale  similar  provision  is  made  for  bringing  the  defendant  to  die 
bar  within  a  certain  period,  in  cases  where  he  has  not  bran  committed  to  jail, 
but  has  been  taken  into  custody  by  a  messenger  or  by  the  sergeant-at-arms.  (i) 

The  object  of  introducing  this  rale  into  the  Act  was,  as  has  been  befoie 
observed,  to  remedy  the  e^  which  was  too  often  felt,  in  consequence  of  a 
plaintiff  having  it  in  his  power  to  take  a  party,  upon  process  of  contempt,  and 
lodge  him  in  jail  without  there  being  any  obligation  upon  the  person  sending 
him  there  ever  afterwards  to  take  the  slightest  notice  of  him.  (k) 
r  *II70  1  U^^f  ^^^  above  rale,  therefore,  the  plaintiff  must,  if  he  'wishes 
^  -J  to  detain  a  prisoner  in  custody  for  any  of  the  purposes  for  which 

such  detainer  is  allowed,  brinff  him  up  to  the  bar  of  the  Court  within  the  time 
thereby  limited,  or  else  he  will  lose  the  benefit  of  the  process,  and  moreover  be 
liable  to  pay  all  the  costs  which  have  been  incurred  by  it. 

The  Act  having  provided  for  the  defendant  being  brought  to  the  bar  of  ths 
Court  within  a  certain  period  after  his  arrest,  next  proceeds  to  make  provisioa 
for  enabling  him  to  put  in  an  answer  to  the  bill  without  expense,  in  cases 
where  he  is  unable  from  poverty  to  bear  the  expense  of  so  doing.  For  this 
purpose,  the  sixth  rale  directs,  that  if  a  defendant  upon  beiuff  brou^t  before  the 
Court  upon  an  habeas  corpus,  shall  make  oath  (which  shall  be  a£ninistered  to 
him  by  the  Registrar,  and  he  is  to  be  examined  in  open  Court,)  that  he  is 
unable,  by  reason  of  poverty,  to  employ  a  solicitor  to  put  in  his  answer,  the 
Court  must,  thereupon,  refer  it  to  a  Master  in  rotation  to  inquire  into  the  tmtk 
of  that  allegation,  and  to  report  thereon  to  the  Court  forthwith,  and  thereopon 

(i)  Vide  anU^  (M)4,  626.  (k)  Jemmstt,  8. 
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the  Court  may  make  such  order  as  upon  other  reports  of  the  like  nature  under 
tlie  provisions  thereinafter  contained ;  that  is,  the  Court  may  assign  a  solicitor 
and  counsel  for  putting  in  his  answer,  and  defending  him  in  forma  pauperis;  (m) 
it  may  also  direct  that  such  prisoner,  having  previously  done  such  acts  as  the 
Court  shall  direct,  may  be  discharged  out  of  custody .  (n) 

It  is  to  be  noticed  here^  although  somewhat  out  of  its  place,  that  by  the 
ekhth  rule,  which  will  be  presently  referred  to,  the  Master  to  whom  the  case 
of  any  prisoner  is  referred  by  the  Court,  is  empowered  to  examine  the  prisoner*, 
and  all  other  persons  whom  he  may  think  proper  to  examine,  upon  oath,  which 
be  b  thereby  authorized  to  administer,  and  he  may  also  cause  any  officer,  clerks 
or  ministers  of  any  ('ourts  of  Law  or  Equity,  to  bring  and  produce  before  him^ 
upon  oath,  any  records^  orders^  books,  papers  or  other  writings,  belonging  U> 
the  said  Courts,  or  to  any  of  the  officers  within  the  same,  as  such  officers. 

*It  it  also  to  be  observed  that  by  the  14th  rule,  it  is  provided  that  p  ^^^^  -■ 
where  a  defendant  is  in  custody  for  a  contempt  in  not  appearing,  ^  -^ 

and  shall  be  able  to  put  in  his  answer  by  borrowing  or  obtaining  a  copy  of  the 
bill,  without  taking  an  office  copy  of  the  bill,  he  shall  not  be  compellable  to 
take  any  such  copy,  but  the  clerk  in  Court  may  (if  he  think  the  defendant  is  of 
sofficieoi  ability  to  pay  for  an  office  copy,)  require  him  to  make  an  affidant 
denying  his  ability  in  consequence  of  poverty,  to  pay  for  an  office  copy  of 
the  bill. 

It  seems,  that  under  an  order  made  in  pursuance  of  the  sixth  rule,  the  defend* 
ant  ought  to  bring  in  before  the  Master  a  statement  of  his  inability  to  employ  a 
solicitor,  supported  by  affidavit,  and  in  a  late  case  where  the  Master  to  whom 
such  a  reference  had  been  made  certified  ^Uhat  he  had  been  attended  by  the 
plaintiflTs  solicitor,  and  had  caused  notice  to  be  given  to  the  defendant,  requir- 
uig  her  to  bring  in  such  statement,  but  that  the  defendant  had  not  brought  in 
any,  nor  had  any  person  appeared  on  her  behalf,  and  that  he  was  therefore 
unable  to  ascertain  whether  she  was  or  was  not  unable  by  reason  of  her  pov- 
erty, to  employ  a  solicitor  to  put  in  her  answer,*'  the  Vice  Chancellor  ordered 
that  a  writ  of  habeas  corpus  cum  causis  should  issue,  on  the  authority  of  rule 
2,  directed  to  the  Warden  of  the  Fleet,  commanding  him,  at  the  return  of  the 
writ,  to  bring  the  defendant  to  the  bar  of  the  Court  to  answer  her  contempt, 
and  that  the  clerk  in  Court  for  the  plaintiff  should  then  attend  with  the  record 
of  the  bill,  in  order  that  the  same  might  be  decreed  to  be  taken  pro  conftsso 
^inst  her.  (o) 

It  is  to  be  remarked  that  the  Master,  in  the  above  case,  proceeded  ex  parte^ 
00  its  appearing  upon  the  affidavit  of  the  plaintiflTs  solicitor,  that  he  had  served 
the  defendant  with  a  copy  of  the  warrant  to  proceed  before  the  Master,  and  that 
he  as  well  as  another  solicitor  had  explained  to  her  what  was  required  by  the 
Master,  and  the  course  she  ought  to  pursue,  but  that  the  defendant  had  potU 
lively  declared  that  she  would  not  file  any  'answer  to  the  bill  or  p  9072  1 
carry  any  state  of  facts  into  the  Master's  office.     In  Atlanson  v.  ^  J 

/Kii/,  (p)  however,  where,  under  similar  circumstances,  the  Master  reported 
that  he  had  made  the  inquiry  in  the  presence  of  the  plaintifi*'s  solicitor,  no  per- 
son attending  on  the  defendant's  behalf,  although  she  had  been  personally  sum- 
noned,  and  that  on  reading  an  affidavit  on  ptainti/T's  behalf,  he  did  not  find 


(«■)  Jemiiislty  67  A. 

(«^  Ibid.  It  is  to  lie  olMerved  that  the  above  section  applies  only  to  those  cases  in  which 
•  mtiilant  is  broiight  up  on  habeas  eorptu.  It  is  a  subject  of  doabt»  therefore,  whedier 
III  can  take  eflket  where  the  prisoner  is  brought  up  either  by  a  mesienger  or  by  the  lergeant- 
{•i«ni»:  and  whether,  in  such  cases,  it  may  not  be  necesMury  to  send  the  defendant  to  the 
Fleety  and  then  to  bring  him  before  the  Gooit  by  means  of  a  habeas  corpus, 
I     (•)  WiDtams  ▼.  Parkinson,  5  Sim.  74.      (p)  6  Sim.  77. 
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that  the  defendant  was  unable,  by  reason  of  her  poverty,  to  employ  a  solicilor, 
the  Vice  Chancellor  referred  it  back  to  the  Master  to  review  his  report,  and 
ordered  that  the  Warden  of  the  Fleet  should  produce  the  defendant  before  the 
Master  at  such  time  and  place  as  the  Master  should  appoint,  and  that  the 
inquiry  should  be  proceeded  with  in  her  presence. 

The  Act  having,  by  the  preceding  rules,  obliged  a  plaintiff  to  bring  a  defend- 
ant to  the  bar  within  a  certain  period  after  his  arrest,  and  provided  against  the 
defendant  being  detained  in  custody,  where  the  only  reason  for  his  non-compli- 
ance with  the  rules  of  the  Court  is  his  poverty,  by  famishing  him  with  the 
means  of  putting  in  his  answer,  and  of  defraying  the  costs  of  his  contempt, 
goes  on  to  prevent  the  possibility  of  any  prisoner  being  suffered  in  future  to 
remain  in  neglected  imprisonment  by  directing  in  the  seventh  rule,  that  on  the 
30th  days  of  the  months  of  January,  ApriU  July  and  October^i  in  every  year, 
(or  if  any  of  those  days  should  happen  on  a  Sunday,  then  on  the  following  day,) 
one  of  the  Masters  of  the  Court  of  Chancery,  to  be  named  by  the  Court,  shall 
visit  the  Fleet  prison,  and  examine  the  prisoners  confined  there  for  contempt, 
and  shall  report  his  opinion  on  their  respective  cases  to  the  Court ;  and  that 
thereupon  it  shall  be  lawful  for  the  Court  to  order,  if  it  shall  see  fit,  that  the 
costs  of  the  contempt  of  any  such  prisoner  shall  be  paid  out  of  the  interest  and 
dividends  arising  from  the  several  Government  or  Parliamentary  secnrities, 
ttanding  in  the  name  of  the  Accountant  General  of  the  said  Court  of  Chancery, 
to  the  account,  intituled,  ^^  Account  of  the  Moneys  placed  out  for  the  ben^ 
and  better  security  of  the  Suitors  of  the  Hign  Court  of  Cnancery^"  and 
^*  Account  of  Seeuritus  purchased  unth  Surplus  Interest  arising  from  Secu- 
r  *fl73  1  '^^'v  ^carried  to  an  account  of  Moneys  placed  out  for  the  benefit 
L  J  and  better  security  of  the  Suitors  of  the  High  Court  of  Chancery^** 

or  out  of  any  cash  standing  to  either  of  such  accounts,  or  to  any  other  account 
which  is  now  or  hereafter  may  be  standing  to  the  credit  of  the  suitors  of  the 
said  Court  of  Chancery  (after  and  subject  to  the  payment  of  all  chaiges  which 
by  any  Act  heretofore  passed  are  directed  to  be  paid  thereout)  and  to  assign  a 
solicitor  and  counsel  to  such  prisoner^  for  putting  in  his  answer  and  defeoding 
him  in  formA  pauperis^  and  to  direct  any  such  prisoner,  having  previously 
done  such  acts  as  the  Court  shall  direct,  to  be  discharged  out  of  custody ;  pro- 
vided that  if  any  such  defendant  become  entitled  to  any  funds  out  of  such  catne, 
the  same  shall  be  applied,  under  the  direction  of  the  said  Court,  in  the  first 
instance  to  the  reimbursement  of  the  suitor's  fund. 

It  is  to  be  observed,  that  applications  to  the  Court  under  this  rule  must  be 
made  to  the  Lord  Chancellor. 

It  is  also  to  be  observed,  that  the  seventh  rule  is  entirely  framed  for  the  relief 
of  defendants,  and  that  the  Lord  Chancellor  has  no  authority  to  make  an  order 
under  that  rule  on  the  application  of  the  plaintiff.  The  course  is,  that  the  Mas- 
ter shall  visit  and  make  his  report,  and  the  Court  b  then  authorized  to  direct 
payment  of  the  costs  of  the  contempt  out  of  the  suitors*  fund,  and  on  die  con- 
tempt being  cleared,  the  defendant  is  entitled  to  apply  for  his  dischaige.  {q) 

The  provisions  of  the  eighth  rule,  as  to  the  examination  of  the  prisoner  and 
other  persons  upon  oath,  and  the  production  of  records,  order  books,  papers 
and  writings  belonging  to  any  other  Court,  applies  as  well  to  cases  where  the 
Master  shall  visit  the  Fleet,  under  the  last  mentioned  rule,  as  to  those  whicfa 
are  specially  referred  to  him.  And,  by  the  ninth  rule,  it  is  provided,  that  when 
it -shall  appear  to  the  satisfaction  of  the  Court  that  any  prisoner  is  an  idiot« 
lunatic,  or  of  unsound  mind,  the  Court  shall  appoint  a  guardian  to  pot  in  his 
answer,  and  discharge  the  defendant,  providing  for  the  costs  in  any  of  the  ways 

(q)  Watkin  ▼.  Paiker»  1  M.  dc  Cndg,  370. 
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pointed  oat  by  the  Act  as  shall  seem  just ;  and  that  if  the  Court  shall  see  fit, 
the  defence  may  be  made  informd  pauperis. 

*The  above  rules  provide  against  the  possibility  of  a  defendant  p    ^enA    "i 
being  detained  in  custody  in  consequence  of  his  not  being  able,  >-  ^ 

by  reason  of  poverty,  or  of  insanity  or  imbecility  of  mind,  to  put  in  his  answer 
in  the  ordinary  way.  Bui  it  frequently  happens,  that  a  defendant  is  obstinate, 
and  refuses  either  to  appear  or  to  put  in  his  answer,  although  he  has  not  the 
ezcnse  of  poverty  or  want  of  intellect  to  justify  his  refusal.  In  such  cases  the 
Act  furnishes  the  plaintiff  with  the  means  of  obtaining  justice,  by  authorizing 
him  to  enter  an  appearance  for  the  defendant,  or  to  put  in  an  answer  for  him, 
or  by  proceeding  to  take  the  bill  pro  confeaso  against  him.  The  mode  in 
which  these  objects  are  to  be  accomplishea  under  the  Act,  will  be  pointed  out 
io  the  next  Chapter. 

The  statute,  however,  does  not  permit  the  plaintiff  to  sleep  upon  his  rights, 
or  to  detain  a  defendant  in  custody  for  an  unlimited  time,  without  availing  him- 
self of  the  powers  which  ii  confers ;  and  accordingly,  the  13th  rule  provides, 
**that  where  the  defendant  is  in  eontempt/or  not  appearing^  or  not  answeringj 
and  in  actual  custody  under  process  for  such  contempt,  or  being  already  in  cus- 
tody, shall  be  detained  by  an  attachment  for  such  contempt,  and  shall  not, 
where  the  contempt  is  for  not  appearing,  enter  an  appearance  within  twenty- 
one  days  after  he  is  lodged  in  jail  or  prison,  or  the  attachment  is  lodged  against 
him,  (he  being  already  in  prison,  as  the  case  may  be)  or,  where  the  contempt 
IS  for  not  answering,  put  in  an  answer  within  two  calendar  months  after  he  is 
lodged  in  jail  or  prison,  or  the  attachment  is  lodged  against  him,  (he  being 
already  in  prison,)  the  plaintiff  shall  within  fourteen  days  afler  the  period,  com- 
puted from  the  expiration  of  such  twenty-one  days,  within  which  he  may  by 
the  provisions  of  the  Act  be  able  to  entersuch  appearance,  cause  an  appearance 
to  be  entered  for  the  defendant  under  the  powers  thereby  given,  ana  shall,  at 
the  expiration  of  such  two  calendar  months  proceed  to  take  the  bill  pro  confesso^ 
and  shall  accordingly  obtain  an  order  for  taking  the  same  pro  eonfesao  within 
six  weeks  after  the  period,  computed  from  the  expiration  of  such  two  calendar 
months,  within  which  he  may  be  able  to  take  the  same  pro  confesao.*^  The 
rale  then  directs  that  in  default  of  the  plaintiff  doing  in  either  of  the  above  cases 
as  the  Act  directs,  the  defendant  *shall,  upon  application  to  the  r-  ^^^e  -i 
Conit,  be  entitled  to  be  discharged  Out  of  custody  without  paying  ^  -^ 

any  of  the  costs  of  the  contempt,  unless  the  Court  shall,  under  the  power  there- 
inbefore contained,  see  good  cause  to  remand  and  detain  the  defendant  in  cus- 
tody, (r) 

.  Under  this  section,  therefore,  where  a  defendant  is  in  custody  for  a  contempt 
in  not  appearing^  if  the  plaintiff,  (after  allowing  the  defendant  twenty-one  days 
fiom  the  time  of  his  being  in  actual  custody  for  such  contempt,  or  from  the  pro- 
cess being  lodged  against  him  in  prison,  to  enter  an  appearance  for  himself,) 
does  not  within  fourteen  days  after  the  expiration  of  such  twenty-one  days, 
eater  an  appearance  for  him  under  the  11th  section,  the  defendant  will  be  en- 
titled to  his  discharge,  without  paying  his  costs,  upon  application  to  the  Court, 
unless  the  Court  shall  see  good  cause  to  remand  and  detain  him  in  custody,  (s) 

(r)  Tbe  power  referred  to  in  the  latter  part  of  the  abore  Section  is  that  given  by  the  12th 
mle,  by  which  it  is  provided,  that  in  any  caae,  where  upon  the  application  of  the  plainti£( 
the  Coort  ahaU  be  satisfied  that  justice  cannot  be  done  to  the  plaintiff  without  an  answer  to 
llie  bill,  or  to  the  interrogatories  from  the  defendant  himself,  it  shall  be  lawful  for  the  Court 
to  order  the  defendant  to  remain  in  custody  until  answer  or  further  order,  without  prejudice 
to  the  plaintifrs  availing  himself  of  any  of  the  provisions  of  the  Act 

(a)  I^  after  an  appearance  has  been  entered  in  the  manner  above  pointed  out,  the  defend- 
ant omits  to  clear  his  contempt  or  to  put  in  his  answer,  the  plaintiff  most,  after  the  defends 
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Where  the  defendant  is  in  castodj  for  not  answermgn  the  plaintiff  must,  in 
order  to  prevent  a  defendant  from  being  entitled  to  his  discharge  without  paj- 
ment  of  costs,  proceed  to  take  the  bill  pro  confesso  against  him,  and  actually 
obtain  an  order  for  that  purpose  within  six  weeks  after  the  expiration  of  two 
calendar  months  from  the  time  of  his  being  first  taken  to  the  jail  or  prison,  or 
from  the  time  of  the  attachment  being  lodged  against  him  there ;  which  two 
calendar  months  are  allowed  to  the  defendant  by  the  Act  for  the  purpose  of 
enabling  him  either  to  put  in  his  answer,  or  in  case  of  his  poverty  and  inability 
to  do  so,  to  make  application  to  the  Court  for  relief,  under  the  rules  before 
pointed  ouL 

r  *A7A  1  *It  is  to  be  observed,  that  the  1 3th  rule  directs  that  the  prisoner 
^  J  shall,  in  the  cases  therein  mentioned,  be  dischaiged  t^oit  ids  mah 

ing  an  application;  this  direction  is  important,  because  it  may  happen  that  the 
period,  within  which  a  plaintiff  is  bound,  under  that  section,  either  to  enter  an 
appearance  for  the  defendant,  or  to  propure  an  order  to  take  the  bill  pro  coor 
fesso  against  him,  may  arrive  at  a  time  when  the  Court  is  not  sitting,  in  which 
case,  were  it  not  for  the  necessity  imposed  upon  him  of  applying  to  the  Court, 
the  defendant  might  be  dischai^ged  before  the  plaintiff  could  have  had  an  oppor- 
tunity of  complying  with  the  conditions  of  the  rule;  thus,  for  instance,  the 
twenty-one  days,  which  a  defendant  has  for  entering  his  appearance  from  the 
time  of  his  first  commitment,  or  the  two  calendar  months,  from  the  saose  period, 
which  he  is  entitled  to  have  for  putting  in  his  answer,  may  expire  at  tlie  cmn- 
mencement  of  the  long  vacation,  in  which  case,  according  to  the  rule,  the  time 
within  which  the  plaintiff  must  cause  an  appearance  to  be  entered  for  him,  or 
obtain  the  order  for  taking  the  bill  pro  confesso^  would  expire  before  sittii^  of 
the  Court  would  re-commence :  the  consequence  of  this  would  be,  if  the  defmd* 
ant  were  to  be  entitled  to  his  immediate  discharge,  as  he  is  under  the  5th  rale, 
without  further  application,  the  plaintiff  would  lose  all  the  benefit  of  his  process; 
but  as  the  13th  rule  requires  the  defendant  who  is  entitled  to  his  dbchaige  under 
its  provisions,  to  apply  to  the  Court  for  the  purpose  of  obtaming  lU  he  most 
wait  till  the  sittings  are  resumed,  so  that  tlie  plaintiff  will  have  an  opportaoity, 
by  using  due  diligence,  to  do  that  which  the  rule  requires  him  to  do,  tu: 
either  get  the  appearance  entered,  or  obtain  the  order  for  taking  the  bill  pr9 
eohfesio^  before  the  defendant's  application  can  be  made* 

It  is  right  also  to  observe,  that  by  the  12th  rule  it  is  provided,  that  when, 
upon  the  application  of  the  plaintiff,  the  Court  shall  be  satisfied  that  jostioe  can- 
not  be  done  to  the  plaintiff  without  an  answer  to  the  bill  or  to  the  iniem^- 
tories  from  the  defendant  himself,  it  shall  be  lawful  to  the  Court  to  order  the 
defendant  to  remain  in  custody  till  answer  or  further  order,  but  without  prejn* 
dice  to  the  plaintiff's  availing  himself  of  any  of  the  provisions  of  the  AcL 
r  *fiT7  1  *The  above  sections  and  rules  were  intended  to  provide  effectnaOy 
^  ^  against  a  defendant's  being  detained  in  custody  for  a  contempt  in  not 

answering,  or  not  appearing  in  consequence  of  the  laches  or  negligence  of  the 
plaintiff.  The  Act  also  makes  provision  for  the  performance  of  iu  orders  and 
decrees  by  prisoners  in  custody  for  contempt  incurred  by  their  disobedience  to 
them  (which  will  be  noticed  when  we  eotne  to  consider  the  method  of  enford^g 
the  orders  and  decrees  of  the  Court,)  and  then  proceeds  to  direct  (/)  that  in 
any  other  case  of  a  commitment  for  contempti  not  therein  specially  provided  for, 
the  Court  may,  upon  any  application  of  the  prisoner,  or  of^  any  other  person  in 
the  cause  or  matter,  or  upon  any  report  to  be  made  in  pursuance  of  the  Act,  make 


•af  ■  time  for  answering  has  expired,  take  measures  to  hare  the  bUl  taken  pro  mmfiam 
against  him  in  the  manner  pointed  out  in  the  ensning  cfaapteK,  lor  taking  biOs  pro 
against  defimdants  in  contempt  for  want  of  an  answer.     Vide  pott^  689. 
{t\  Rute  17. 
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nch  ofder  for  the  discharge  of  the  prisoner  upon  any  such  terms,  and  making,  if 
the  Court  shall  see  fit,  any  costs  in  the  cause  as  to  the  Court  shall  seem  proper  $ 
and  by  the  18th  rule,  it  is  further  directed,  that  vrhere  any  person  committed  for  a 
contempt  shall  be  entitled  to  his  discharge  upon  applying  to  the  Court,  but  shall 
omit  to  make  such  application,  the  Court  may,  upon  any  such  report  as  afore- 
said (t.  e.  upon  the  report  of  the  Visiting  Master  under  the  7th  rule«)  compul- 
iorily  diachaive  such  person  from  the  contempt,  and  from  such  custody,  and  pay 
tiie  costs  out  of  any  funds  belonging  to  him  over  which  the  Court  may  have 
power,  or  make  them  costs  in  the  cause  as  against  him,  or  may  discharge  him 
from  the  contempt,  but  leave  him  in  custody  for  the  costs,  which  may  be  cleared, 
if  he  be  insolvent,  under  the  provision  thereinaAer  contained  in  that  behalf. 

The  provisions  made  by  the  above  Act  for  clearing  the  costs  of  a  contempt 
imder  the  Insolvent  Debtor*s  Act,  (u)  are  comprised  in  the  I7th  section,  by 
which  it  is  enacted,  that  where  the  process  of  contempt  is  for  the  non-perform- 
ance of  an  act,  (viz :  for  not  answering  the  plaintin*s  bill,)  and  the  bill  in 
equity,  to  which  the  insolvent  is  a  party,  is  taken  pro  confesaoj  and  he  has  not 
paid  the  costs  of  the  contempt,  or  the  insolvent  has  fully  answered  the  plaintiff's 
bill,  or  interrogatories,  or  otherwise  cleared  his  contempt,  except  as  far  as  re- 
gards *the  payment  of  his  costs,  or  it  has  become  in  the  event  p  ^^^  1 
onnecessaiy  for  him  to  do  the  act  for  which  he  was  committed  or^  -* 

attached,  the  Court  of  Equity  in  which  the  suit  is  depending,  shall,  upon  the 
application  of  the  oarty  in  contempt,  discharge  him  from  the  same,  except  as  to 
the  costs  thereof,  mr  which  he  shall  remain  in  custody ;  and  such  costs  shall 
be  deemed  within  the  provisions  lastly  thereinbefore  contained,  (x)  and  he  shall 
be  dtschaigeable  therefrom,  and  from  the  process  of  contempt,  in  like  manner 
as  if  the  process  of  contempt  were  for  non-payment  of  money  or  costs.  It  is 
provided,  however,  that  this  order  or  regulation  shall  not  weaken  any  of  the 
other  powers  by  the  Act  given,  and  that  nothing  therein  contained  shall  lessen 
the  operation  of  the  Act  for  the  relief  of  insolvent  debtors. 


♦CHAPTER  DL  [    ♦e79    ] 

OF  TAKING  BILLS  FRO  CONFB880, 

Sect.  L — Origin  and  Nature  of  the  Practice. 

Iir  the  preceding  Chapter  the  reader's  attention  has  been  drawn  to  the  method 
which  the  Court  adopts  to  compel  a  refractory  defendant  to  obey  the  writ  of 
ttibpana  which  has  issued  against  him.     By  means  of  the  process  there  pointed 

(u)  7  Geo.  4»  c.  67. 

(x)  By  the  preceding  Section,  xvi.  it  is  enacted,  "That  where  a  person  ahall  be  coid- 
BUtted  for  a  contempt  in  not  delivering  to  any  person  or  persom,  or  deponting  in  Court  or 
abewliere,  as  by  any  order  may  be  Erected,  books,  papers  or  any  other  articles  or  things,  any 
■equertfaliii  or  sequestrators,  appointed  under  any  commission  of  sequestrationi  shall  have 
the  same  power  to  seize  and  take  such  books,  dec.,  being  in  the  custody  or  power  of  the 
person  against  whom  the  sequestration  issues,  as  they  would  have  over  his  own  property, 
and  thereupon  such  articles  or  things  so  seized  and  taken  shall  be  dealt  with  by  the  ^  Court 
m  shall  be  just;  and  after  such  seizure  it  shall  be  lawful  for  the  Court,  upon  the  i^ptication 
of  the  prisoner,  or  of  any  other  person  in  the  cause  or  matter,  or  upon  any  report  made  in 
parsiianoe  of  this  Act,  to  make  such  order  for  the  discharge  of  tiie  prisoner  upon  each  terms^ 
and  if  it  shall  see  fit,  making  any  ooeis  in  the  cause,  as  to  the  Court  shall  seem  proper.** 
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oot,  the  plaintiff  may,  if  the  defendant  be  not  a  privileged  penon,  take  his  bodj 
88  a  secarity  for  his  obedience,  or  if  he  be  a  privileged  person,  or  managei  to 
keep  out  of  the  way  so  successfuUy  as  to  avoid  an  arrest,  he  may  prDoead  to 
compel  his  submission  by  taking  from  him  the  enjoyment  of  his  property  and 
effects  till  he  complies  with  the  requisitions  of  the  writ. 

It  is  obvious,  however,  that  in  a  Court  of  Equity,  where  the  natore  of  the 
relief  to  be  granted  frequently  depends  upon  the  discovery  to  be  elicited  finom  t 
defendant  by  his  answer,  the  mere  taking  a  party  into  custody  or  seqoesiialini 
his  property,  cannot  answer  the  object  of  doing  that  justice  to  the  plaiiilil( 
which  it  is  the  business  of  Equity  to  secure.  The  Court  has,  therefore,  adopted 
a  method  of  rendering  its  process  effectual,  by  treating  the  defendant's  coota- 
macy  as  an  admission  of  the  plaiutiff^s  case ;  it  will,  therefore,  in  cases  wheie 
the  whole  Ime  of  process  has  been  ineffectually  employed  against  the  defend- 
ant, make  an  order  that  the  facts  of  the  bill  shall  be  considered  as  true,  and 
decree  against  the  defendant  according  to  the  equity  arising  upon  the  case  staled 
by  the  plaintiff.     This  proceeding  is  termed,  taking  a  bill  j9ro  con/esto. 

It  seems  that  this  practice  is  not  of  very  ancient  standing,  and  that  the  cmton 

r  *fi80  1  ^^''"^'^^y  ^^^9  ^  P"^  ^^^  plaintiff  to  make  *proof  of  the  sobstsoes 
*-  -'of  his  bill,  but  there  is  no  doubt  that  the  course  of  taking  the  bill^ 

amfe980  is  now  the  established  practice  of  the  Court  whenever  it  is  necessary  to 
have  the  decree  of  the  Court  against  a  defendant  ^*  who  has  allowed  all  the  pro- 
cess of  the  Court  to  be  issued  against  him  without  putting  in  his  answer.  («) 


SECTION  IL 
Where  the  /)rfendani  u  not  in  Custody. 

As  considerable  difference  exists  in  the  practice  of  taking  a  bill  pro  eoitfe$m 
in  cases  where  the  defendant  is  not  in  custody,  and  in  those  where  he  is,  the 
reader*s  attention  will  be  called  to  the  method  of  proceeding  in  each  case  sepa- 
rately ;  and  we  shall  now  proceed  to  consider  the  case  of  a  defendant  not  ia 
custody. 

It  is  to  be  observed,  that,  till  a  very  recent  period,  the  practice  of  taking  biBs 
pro  amfesso  was  confined  to  cases  where  the  defendant  had  appeared  to  the 
nApoena,  but  had  permitted  process  of  contempt  for  want  of  his  answer  lo  ran 
on  to  sequestration,  and  that  it  was  not  till  the  5  Geo.  2,  c  25  (6)  was  passed, 
that  the  process  of  the  Court  could  be  made  effectual  against  persons  who  had 
not  entered  their  appearance.  By  that  Act,  provision  was  first  made  for  ordeiing 
a  bill  to  be  taken  pro  confeeso  and  a  decree  to  be  made,  against  persons  who 
absconded,  or  went  out  of  the  realm  to  avoid  being  served  with  the  process  of 
the  Court.  The  provisions  of  that  Act,  as  far  as  they  relate  to  this  proceeding, 
have  all,  as  we  have  seen,  been  repealed  and  re-enacted  by  the  1  WilL  4,  c  36» 
8.  3,  6,  0,  7,  8,  and  the  course  of  proceeding  to  obtain  an  order  to  take  a  biD 
pro  eonftsso  under  them  has  been  already  pointed  out  {c\  It  is  important, 
r  *fi81  1  however,  that  it  should  be  fixed  in  the  mind  of  tne  practitioner  that 
L  J  the  'operation  of  the  above  mentioned  Act  is  confined  to  cases 


»perati( 
where  the  defendant  is  either  gone  abroad  or  absconds  to  avoid  being  served, 


(a)  Hawkins  ▼.  Crook,  8  P.  Wins.  667. 

(a)  Johnson  ▼.  Desminere,  1  Vem.  233 ;  Gibson  ▼.  Soevengtan,  1  Tern.  S47. 

b)  Repealed  and  le-enacted  by  I  Will.  4,  c.  86. 

c)  AnUf  p.  370. 


f: 
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either  with  the  subpcena  or  any  of  the  sabeequent  process,  and  that  it  caniioibe 
acted  upon,  unless  upon  positiTe  affidavit  that  the  party  has  been  in  England 
within  two  years  next  before  the  issuing  of  the  aubpcma*  {d\ 

The  defect  of  power  in  the  Court  to  supply  the  means  of  making  its  process 
effectual  against  parties  resident  out  of  its  jurisdiction,  has,  in  suits  of  a  par- 
ticular description,  been  remedied  as  to  persons  resident  in  any  parts  of  the 
United  Kingdom  which  are  out  of  the  jurisdiction  of  the  Court,  by  the  2  W. 
4,  c.  33,  and  the  powers  of  that  Act  have,  as  we  have  seen,  been  enlaiged  and 
extended  by  the  4  ^  6  W.  4,  c.  82,  to  persons  resident  out  of  the  United 
Kingdom ;  so  that  in  cases  which  come  within  the  meaning  of  those  Acts, 
means  are  afforded  of  proceeding  to  take  the  bill  pro  confesso  agaipst  such 
persons,  (e) 

Accordii^  to  the  old  practice  of  the  Court  a  plaintiff  intending  to  take  a  bill 
pro  confeaso  against  a  defendant  who  had  appeared,  but  who  was  in  contempt 
for  want  of  an  answer,  was  obliged,  before  he  could  do  so,  to  go  through  the 
whole  line  of  process  before  pointed  out  If  upon  the  attachment  the  sberiC 
returned  nan  est  inventus^  such  return  was  followed  by  an  aitachment  wUh 
proclamations^  commiaHon  of  ^rtbdlion^  sergeant-at-arms^  and  r-  ,ggn  -^ 
sequestration.     These  proceedings  were  attended  by  considerable  ^  ^ 

expense  and  delay  i  and,  however  necessary  all  the  caution,  which  this  long 
series  of  proceedings  implies,  mkht  have  been  considered  in  the  infancy -of 
Courts  of  Equity,  in  order  to  sotien  down  the  objections  to  the  Courts  them- 
selves, it  was  thought  by  the  commissioners  appomted  in  1824  to  inquire  into 
the  practice  of  the  Court,  that  it  was  not  requisite,  at  a  period  when  the  juris- 
diction was  fully  established,  to  encumber  the  suitor  with  the  delay  and  expense 
occasioned  by  the  various  steps  enumerated ;  ( /*)  they  therefore  recommended 
that  in  order  to  shorten  the  process  to  be  gone  through  for  taking  a  bill  pro  con- 
fessOj  where  the  defendant  is  in  contempt  for  want  of  an  answer,  and  the  sheriff 
returns  non  est  invaitua  to  the  attachment,  the  plaintiff  should  be  at  liberty  to 
pass  by  the  intermediate  process  of  contempt,  and  to  move  at  once  for  a  ser- 
geant-at-arms  ;  provided,  however,  that  no  order  for  a  sergeant-at-arms  should 
be  made  unless  the  motion  should  be  supported  by  an  affidavit  of  the  solicitor 
of  the  plaintiff,  or  of  his  town  agent,  (if  the  writ  of  attachment  was  issued  by 
such  town  agent)  that  due  diligence  has  been  used  for  the  purpose  of  ascer- 
taining where  the  defendant  was  to  be  found  at  the  time  of  issuing  the  writ, 
and  that  he  verily  believes  that  the  defendant  was  then  to  be  found  in  the  county 
into  which  it  did  actually  issue,  and  that  due  diligence  had  been  used  for  the 
service  of  the  process  by  the  officer  employed  for  that  purpose,  (jg) 

* — — . 

(d)  Vide  anttf  374.  In  addition  to  what  has  been  already  said  upon  the  rabject  of 
Idung  billa  pro  eunfesso,  against  a  party  absconding,  the  reader*8  attention  may  be  here  called 
to  the  case  of  Knowles  v.  Broome,  1  V.  dc  B.  306,  in  which,  where  it  waa  impoarible  to 
comply  with  the  directions  of  the  Act,  (which  requires  that  a  copy  of  the  order  for  the  d»- 
isndbnt  to  appear  by  a  certain  day,  should,  besides  being  posted  up  ai  the  Royal  Exchange, 
and  inserted  in  the  London  Gazette,  be  published  in  the  parish  church  of  the  parish  whm 
die  defendant  last  resided,  immediately  after  divine  service,)  in  consequence  of  the  church 
being  under  repair,  the  Court,  upon  application,  after  the  repairs  had  been  completed  (on 
the  authority  of  Wilkinson  v.  Coker,  1  Dick.  74,)  allowed  the  time  mentioned  in  the  order 
for  the  defendant's  appearance  to  be  enlarged,  and  ordered  the  defendant  to  appear  within 

that  time.     In  Bragg  v. ,  8ir  J.  Leadi,  V.  C.  held,  that  where  the  defendant's  last 

phoe  of  residence  was  Crray's  Inn,  which  was  cxtraparochial,  the  publication  of  the  ordtf 
in  the  chapel  of  that  society  was  within  the  statute.     In  Ch.  July,  1830,  MS. 

(e)  In  Harrison  v.  Hinde,  in  Ch.  6th  June,  1836,  an  order  was  made  for  taking  a  bill 
pro  confeuo  against  a  defendant  resident  in  Demerara,  against  whom  an  appeaimnce  had 
been  entered  under  the  provisions  of  the  4  dc  5  W.  4,  c.  8.     Reg.  Lib.  1886,  A.  foL  764. 

(/)  Chanc  Rep.  expL  paper,  69.  (^)  Chanc.  Rep.  89;  Prop.  6. 
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« 

This  proposition  has  been  embodied  in  the  first  rule  of  the  I  W.  4,  c  3d|  & 
15)  before  referred  to ;  {h)  and  according  to  that  rule  a  plaintifi",  if  the  other 
requisites  required  by  it  can  be  complied  with,  may,  in  proceeding  to  take  a  bill 
pro  canfesso^  omit  all  the  intermediate  process  between  the  attachment  and  the 
sergeant-at-arms.  Where,  however,  tlie  provision  of  that  rule  cannot  be  com- 
plied with,  the  plaintiff  must  still  proceed  through  the  whole  line  of  process, 
according  to  the  old  practice,  (t) 

In  either  case,  however,  it  is  necessary,  unless  in  the  case  of  persons  having 
r  *AR^  1  privilege  of  Parliament,  that  the  sergeant-at-arms  *shouId  go,  be- 
*-  '     ^  cause,  except  in  those  cases,  the  sergeant-at-arms  is  the  only  officer 

upon  whose  return  a  sequestration  can  issue,  {jj 

Upon  the  seigeant-at-arms  making  a  return  or  non  est  inventus  an  order  for 
a  sequestration  issues,  upon  the  application  of  the  plaintiff,  in  the  manner  before 
pointed  out;  (A;)  and  it  is  upon  this  order  or  upon  the  issuing  of  the  writ,  and 
not  upon  its  execution,  that  the  order  for  taking  the  bill  pro  conftsso  will  be 
made.  (/) 

It  is  to  be  observed,  however,  that  the  execution  of  the  sequestration  affords 
no  ground  for  refusing  the  order  ;  and  that  af\er  goods  or  real  estate  have  been 
seized,  the  plaintiff  may  still  proceed  till  he  has  got  the  bill  taken  pro  cofi- 
ftsso.  (m) 

As  the  order  for  taking  a  bill  pro  confesso  is  made  upon  the  ground  of  the 
defendant  not  having  answered  the  bill,  a  doubt  appears  to  have  been  entertained 
by  Lord  King,  whether  after  an  answer  has  been  put  in«  but  reported  to  be 
insufficient  upon  exceptions,  such  a  proceeding  could  be  taken ;  and  in  Ifawkms 
▼.  Crooke^  (n)  his  fiordship  held  that  it  could  noL  In  that  case  the  defendant 
had  appeared,  and  had  stood  out  all  the  process  to  a  sequestration,  whereupon 
the  plaintiff  obtained  an  order  to  set  down  the  cause,  to  the  intent  that  the  bill 
might  be  taken  pro  confesso^  but  the  defendant  after  getting  the  hearing  post- 
poned put  in  an  answer,  which  was  reported  insufficient,  whereupon  the  plain- 
tiff served  him  with  a  subpoma  to  put  m  a  better  answer.  The  further  answer 
was  also  reported  insufficient,  and  then  on  Saturday  the  defendant  put  in  a  third 
answer ;  and  on  the  Monday  following  the  cause  came  on,  upon  the  order  for 
taking  the  bill  pro  confesso^  when  the  defendant  moved  for  further  time,  but 
the  Master  of  the  Rolls  decreed  for  the  plaintiff.  The  matter,  however,  was 
afterwards  brought  before  Lord  King  upon  appeal,  when  his  Lordship  reversed 
the  decree  made  upon  taking  the  bill  pro  confesso^  observing  that  be  could  not 
reconcile  it  to  reason  or  common  sense,  that  a  defendant  should  be  said  to  con- 
r  *fi8^  1  ^^^  ^^^  whole  bill  *to  be  true,  when  it  appeared  by  the  Mastei^s 
I-  ->  report,  (which  was  a  record  of  the  same  Court^  that  he  had  an- 

swered the  greatest  part  of  it,  and  when  the  plaintiff  himself  tiad  taken  the  first 
answer  to  be  an  answer  in  part,  by  serving  the  defendant  with  process  to  pot 
in  a  better.  In  a  subsequent  case,  also.  Lord  King  appeared  to  be  strongly 
inclined  to  the  opinion  that  after  an  insufficient  answer  the  bill  might  be  taken 
pro  confesso^  quoad  the  particulars  not  answered ;  (o)  but  in  Davis  v.  DtmSt  (p) 
l«ord  nardwicke  set  the  question  at  rest,  by  deciaing  that  after  an  insufficient 
answer  the  whole  bill  may  be  taken  pro  confesso      His  Lordship,  who 


(A)  Ante.  606.  (t)  Ante^  605,  607. 

(J)  Ante,  p.  630.  (k)  Ante,  p.  631. 

(/)  For  cases  in  which  it  will  be  proper  to  carry  the  sequestration  into  executioii  where 
it  is  intended  to  take  the  UIl  pro  eonfesao.     Vide  Ante,  p.  631. 

(m)  Davis  v.  Davis,  2  Atk.  32.  (n)  3  P.  Wms.  556;  3  Eq.  Ca.  Ab.  178. 

(o^  Abergavenny  v.  Abei^venny,  4  Vin.  Ab.  446,  pi.  1 ;  3  Eq.  Ca.  Ab.  179 ;  8el. 
Ca.  m  Ch. 

(;?)  3  Atk.  33,34. 
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eouDsel  in  Hawkins  v.  Crooke^  said  that  the  bar  were  not  satisfied  with  the 
reasoning  of  that  case.     He  also  said  that,  in  Equity,  the  taking  a  bill  pro  con" 
Jes90  was  analogous  to  taking  a  declaration  to  be  true  at  law  where  a  plea  or 
answer  of  a  defendant  is  insufficient,  and  that  it  is  equally  just  to  do  so. 

There  is  therefore  no  longer  any  doubt,  that  afier  an  insufficient  answer,  (which 
is  in  practice  always  considered  as  no  answer)  the  whole  bill  may  be  taken  pro 
eonfesso^  in  the  same  manner  that  it  is,  where  no  answer  at  all  is  put  in.  And 
so  also  where  a  husband  and  wife  were  defendants,  and  the  husband  put  in  an 
answer  without  his  wife  joining  in  it,  (there  being  no  order  to  warrant  such  a 
proceeding)  the  Court  treated  the  answer  as  a  nuUity,  and  made  the  order  for 
taking  the  bill  pro  eonfuso,  (p)  It  has  likewise  been  held  that  where,  after  a 
fall  answer,  a  bill  has  been  amended,  and  the  amended  bill  is  not  answered,  the 
plaintiff  is  entitled  to  an  order  to  take  the  bill  pro  confe9so  generally;  (q)  and 
where  an  order  was  made  for  the  derk  in  Court  to  attend  with  the  record  of 
bill,  in  order  to  have  it  taken,  pro  confeaso  as  to  the  amendments  only^  Lord 
Apeley  discharged  the  order,  being  of  opinion  that  the  original  and  amended 
bills  were  one  record,  and  that  the  amendments  not  being  answered,  the  record 
was  not  answered. 

In  order  to  obtain  a  decree  pro  eonfesso  against  a  defendant  who  has  stood 
oat  all  the  process  of  contempt  to  a  sequestration,  a  previous  order  should  be 
procured,  directing  the  cause  *to  be  set  down,  and  the  plaintiff's  p  ^^^g.  -« 
derk  in  Court  to  attend  at  the  hearing  with  the  record  of  the  plain-  ^  -' 

tifiTs  bilU  in  order  to  have  the  same  taken  pro  cortfesso  against  such  defendant 
This  order,  (which  is  termed  *Uhe  order  for  taking  the  bill  firo  eonfesso**)  is 
obtained  on  motion  or  petition,  and  it  is  said  that,  in  order  to  obtain  it,  the  cer- 
tificate of  a  sequestration  having  issued,  and  that  the  defendant  still  stands  out  in 
contempt,  signed  by  the  Six  Clerk,  must  be  produced,  (r)  The  plaintiff  should 
then,  if  the  defendant  in  contempt  is  the  only  defendant,  have  the  cause  set 
down  for  hearing  by  the  Court  as  a  short  cause  for  the  last  day  of  causes  in 
term,  or  at  the  Rolls  on  the  second  day  after,  (s)  If,  however,  he  omit  to  do 
this,  and  the  cause  is  set  down  in  the  general  paper,  he  may,  it  seems,  on 
application  to  the  CoUrt,  have  it  advanced  to  the  head  of  the  paper  on  a  specific 
day.  (A)  If  there  are  other  defendants,  who  will  not  consent  to  the  cause  being 
advanced,  it  must  keep  its  place  in  the  general  paper,  and  come  on  in  its  turn. 

According  to  the  old  practice  of  the  Court,  where  a  Peer,  a  member  of  the 
House  of  Commons,  or  other  privileged  person,  has  appeared  and  is  in  con- 
tempt to  a  sequestration  for  want  of  an  answer,  and  the  order  for  the  sequestra- 
lioa  has  been  made  absolute,  the  bill  may  be  taken  pro  eonfesso  against  him,  by 
the  same  process  that  is  used  in  the  case  of  an  ordinary  person ;  and  by  the  1 
W.  4,  c.  36,  sect.  13,  after  reciting  that  in  many  cases  it  is  necessary,  on  the 
part  of  the  persons  having  legal  rights  against  persons  having  privilege  of  Par- 
liament, to  proceed  by  bill  in  equity  against  such  persons  so  having  privilege  of 
Parliament,  to  obtain  from  them  discovery,  on  oath,  of  facts  intended  to  be  used 
or  given  in  evidence  in  courts  of  law,  against  the  persons  making  such  discov- 
ery ;  and  that  in  cases  where  such  persons  having  such  privilege  as  aforesaid 
shall  stand  out  process  of  contempt,  parties  entitled  to  such  discovery  against 


(p)  BOton  v.  Bennett,  4  Sim.  17.     iln(e,  p.  309. 

Xq)  Jopling  V.  Stuart,  4  Yes.  619. 

(r)  1  T.  &  v.  180.  The  practice  of  the  Register's  Office  appean,  however,  to  be,  to 
draw  np  the  order  on  the  production  of  the  order  for  the  aequestiation  only. 

(«)  Hand.  41,  n. 

(/}  Hart  ▼.  Aahton,  1  Mad.  175;  vide  ttiam^  Turner  ▼.  Turner,  4  Sim.  497;  Baker  ▼. 
Kaen,  ib.  498.  In  tbis  respect  the  practice  in  taking  bills  pro  eonfeuo  against  a  defendant 
wbo  is  not  in  custody  differs  from  the  course  of  proceeding  where  he  is.     Videpost,  sect  8. 
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r    *dd6    1  ^^  ^^^^  "^^  sufficient  means  of  compelling  or  'obtaining  the  su 
^  -f  in  all  caaes,  it  is  therefore  enacted,  that  from  and  after  the  paasi^ 

of  the  Act,  when  any  defendant  having  privilege  of  Parliament  shall  have  ap- 
peared to  any  bill  filed  against  him,  seeking  a  discovery,  upon  oath,  or  when  u 
appearance  shall  have  been  entered  for  such  defendant  according  to  the  provi- 
sions aforesaid,  and  such  person  shall  refuse  or  neglect  to  put  in  his  answer  to 
such  bill  within  the  time  for  that  purpose  allowed  by  the  rules  and  orders  of  soeh 
Court,  that  then  it  shall  and  may  be  lawful  for  the  plaintiff  in  such  suit  to  applj 
to  the  Court  for  an  order  that  such  bill  should  be  taken  pro  cortfeaso  agamst 
such  defendant,  and  upon  such  application  such  Court  of  Equity  shall  make 
an  order  that  such  bill  shall  be  taken  pro  eonfessOj  unless  the  defendant  shaD, 
within  eight  days  after  being  served  with  such  order,  shew  good  caose  to  the 
contrary. 

**Ami  it  is  further  enacted,  that  when  and  so  soon  as  any  such  order  shall 
have  been  pronounced  by  any  such  Court  of  Equity  for  taking  such  bill  pro 
confesso^  such  bill  in  Equity,  or  an  examined  copy  thereof  so  taken  pro  cm- 
fesso^  shall  be  taken  and  read  in  any  Court  of  Law  or  Equity,  as  evidence  of 
the  facts  and  matters  and  things  therein  contained,  in  the  same  manner  as  if  such 
facts,  matters  and  things  had  been  admitted  to  be  true  by  the  answer  of  the  de- 
fendant put  in  to  such  bill ;  and  such  bill  so  taken  pro  confesso  shall  be  received 
and  taken  in  evidence  of  such  and  the  same  facts,  and  on  behalf  of  snch  and  so 
many  persons,  as  the  answer  of  the  defendant  to  the  said  bill  could  and  might 
have  been  read  and  received  in  evidence  of,  in  case  such  answer  had  been  pot 
in  by  the  defendant  thereto  and  had  admitted  the  same  facts,  matters  and  dr- 
camstances,  as  in  such  bill  stated  and  set  forth;  and  in  like  manner  every oikr 
bill  of  discovery  taken  pro  confesso  under  any  of  the  provisions  of  the  Aet| 
shall  or  may  be  taken  and  read  in  evidence  of  the  facts  and  matters  and  things 
therein  contained,  to  the  extent  aforesaid.*' 

The  above  sections  have  been  substituted  for  the  4th  and  6th  sections  of  the 
45  (^eo.  3,  c«  124,  which  they  repeal ;  the  only  difference  being  in  the  latter 
part  of  the  last  quoted  section,  which  extends  the  power  of  reading  bills  taken 
pro  confesso  under  its  provision  as  evidence  to  all  bills  taken  pro  confesso  noder 
that  Act. 

r  *fi87  1  *^^  is  to  be  observed  that  in  Jones  v.  Davis,  (u)  upon  an  application 
^  -^  being  made  to  Lord  Eldon,  that  a  bill,  not  a  mere  bill  of  discoveiy, 

but  which  prayed  relief,  might  be  taken  pro  confesso,  under  the  5th  section  of 
the  45th  Geo.  3,  c  124,  (of  which  the  13th  section  of  the  1  W.  4,  c  36,  is  a 
precise  copy)  his  Lordship  held  that  that  section  applied  only  to  bills  of  dis- 
covery, and  refused  the  motion;  but  in  Logan  v.  Grants  (x)  Sir  Thomas 
Pluroer,  V.  C.  upon  the  above  case  being  cited  to  him  on  a  similar  applicatioii, 
said  that  he  thought  there  must  be  some  misapprehension  of  what  the  Lord 
Chancellor  had  said,  and  that  it  could  not  govern  the  practice,  there  being  do 
reason  why  the  construction  of  the  Act  should  confine  the  relief  given  by  it  to 
bills  of  discovery  only. 

For  the  practice  with  regard  to  the  taking  a  bill  pro  confesso  against  the 
King's  Attorney  General  in  cases  in  which  he  omits  to  answer,  the  reader  is 
referred  to  a  former  part  of  this  treatise,  (y) 

A  bill  may  be  taken  pro  confesso  against  a  corporation  aggregate  upon  the 
issue  of  a  sequestration,  in  the  same  way  that  is  done  in  tlie  case  of  an  indi- 
vidual, (z) 

(u)  17  Vei.  368.  (x)  1  Mad.  626. 

(y)  Ante,  188.  (z)   Vidt  ante,  190. 
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SECTION  in, 

Where  the  Defendant  is  in  Custody* 

We  now  come  to  the  consideration  of  the  course  to  be  pursued  in  order  to 
take  a  bill  pro  confesso  against  a  defendant  who  is  in  actual  custody,  either  for 
contempt  in  not  appearing  or  in  not  answering. 

With  respect  to  persons  who  are  in  custody  for  a  contempt  in  not  appearing, 
the  Stat  1  W.  4,  c,  36,  s.  1 1,  confers  upon  the  Court,  as  we  have  before  seen, 
a  power,  in  case  a  defendant  upon  being  brought  up  by  habeas  corpus  shall 
refuse  or  neglect  to  enter  his  apprearance,  or  (being  within  the  walls  of  any 
prison  in  England,  under  or  charged  with  an  attachment  or  *other  p  ^^q  1 
process  of  contempt,  shall,  afler  fourteen  days'  notice  in  writing  ^  -* 

requiring  him  to  enter  an  appearance,  refuse  or  neglect  to  enter  his  appearance, 
or  to  appoint  a  clerk  in  Court  to  act  in  his  behalf,)  to  appoint  a  derk  in  Court 
to  enter  an  appearance  for  such  defendant,  and  it  directs  that  such  proceedings 
may  be  had  thereupon  as  if  the  party  had  actually  appeared.  So  that  where  a 
party  is  in  actual  custody,  an  appearance  may  be  obtained  from  him  either  by 
bringing  him  up  to  the  bar  of  the  Court,  or  by  serving  him  in  the  prison  where 
he  is,  with  the  notice  required  by  the  Act.  By  this  means  he  is  placed  in  die 
same  situation  as  a  defendant  who  has  appeared  and  has  been  taken  upon  pro- 
cess of  contempt  for  not  answering,  and  the  same  method  may  be  pursued  for 
getting  the  bill  taken  pro  confesso  against  him  as  against  such  defendant. 

It  is  to  be  observed,  however,  that  if  the  plaintiff  intends  to  take  a  bill  pro 
confesso  against  a  defendant  who  is  in  custody  for  not  appearing,  he  must,  under 
the  13th  rule,  allow  him  twenty -one  days  from  the  time  of  his  being  lodged  in 
jail  or  prison,  or  from  the  attachment  being  Ipdged  against  him,  he  being  already 
in  prison,  before  he  enters  an  appearance  for  him  under  the  above  section.  He 
ninst  likewise  take  care  that  the  appearance  is  entered  for  him  within  fourteen 
days  afler  the  expiration  of  the  twenty-one  days  within  which  he  may  put  in 
his  answer,  otherwise  he  will  be  entitled  to  be  discharged,  upon  his  application 
to  the  Court,  under  the  same  rule,  unless  the  Court  shall  see  good  cause  to 
remand  him.  Therefore  where  the  plaintiff  does  not  intend,  to  bring  the  de- 
fendant to  the  bar  of  the  Court^  but  to  enter  an  appearance  for  him,  upon  notice, 
in  the  manner  authorized  by  the  11th  section,  he  should  so  contrive  the  notice, 
that  the  fourteen  days  shall  expire  within  fourteen  days  afler  the  expiration  of 
the  twenty-one  days ;  and  if  the  defendant  has  not  been  brought  to  the  bar  at  all, 
the  fourteen  days'  notice  in  writing,  to  be  served  upon  him  in  prison,  must  also 
expire  within  the  time  limited  by  the  5th  rule  for  a  defendant  who  is  actually 
in  prison  being  brought  to  the  bar,  otherwise  the  defendant  will  be  entitled  to 
apply  for  his  dischaige  under  the  operation  of  that  rule. 

After  an  appearance  has  been  entered  for  a  defendant  under  *the  p  ,^g  -i 
provisions  of  the  above  Act,  the  plaintiff  may,  (if  the  defendant  ^  -' 

remains  in  custody,  and  does  not  put  in  an  answer  within  the  time  limited  for 
that  purpose  by  the  orders  of  the  Court,)  issue  an  attachment  against  him  for 
his  contempt  in  not  answering,  and  charge  him  with  that  contempt,  by  lodging 
the  attachment  with  the  Warden  of  the  Fleet ;  he  may  then  proceed  to  hiave 
the  bill  taken  pro  confesso  against  him,  in  the  manner  directed  by  the  seoond 
nde,  Which  will  be  presently  detailed,  (a) 

(a)  It  ifl  to  be  obierved,  that  in  order  to  entitle  a  plaintiff  to  take  thia  oonne  he  must  wait 
tiD  the  defendant's  time  for  answering  has  expired  before  he  can  proceed;  this,  according  to 
the  pnctioa  of  the  Court  at  die  time  when  the  1  W.  4,  c  36,  was  pasnd,  was  eight  iaifs 
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According  to  the  old  practice  of  the  Coart,  where  a  defendant  was  in  cnslodf 
for  a  contempt  in  not  obeying  the  subpcBna^  the  first  step  was,  if  he  was  in  the 
hands  of  the  messenger  or  of  the  sergeant-at-arms,  to  ha^e  him  brought  to  the 
bar  of  the  Court  by  the  officer.  If  he  was  in  actual  prison,  he  was  brought  op 
by  habefu  corpus^  and  upon  his  being  so  brought  up  he  was  cominitted  (ortf 
brought  up  from  thence  remanded)  to  the  Fleetprison.  (6) 

The  defendant  being  thus  in  custody  of  the  W  arden  of  the  Fleet  charged  with 
his  contempt,  the  next  step  was  to  bring  him  up  again  to  the  bar  by  the  ordinary 
habeas  corpus  of  the  Court ;  upon  which  occasion  the  Court  admonished  him 
of  his  contempt,  and  interrogated  him  as  to  the  cause  of  his  refusal,  and  it 
usually  assigned  him  a  day  to  answer.  He  was  then  remanded  to  the  Fleet, 
and  if  he  persisted  in  his  contempt  he  was  again  brought  into  Court  upon  an 
aiias  habeas  corpus ;  then  by  a  pluries  habeas  corpus^  being  at  such  sereral 
times,  upon  his  continuing  contumacious,  remanded  to  the  Fleet.  If  after  beiqg 
brought  up  and  remanded  upon  a  pluries  habeas  corpus^  he  still  continued  eon- 
tumacious,  he  was  then  brought  up  for  the  last  time  upon  an  aHa»  phtnm 
r  *A00  1  Aa6eas  corpus^  whereupon  an  order  would  be  made  for  taking  the 
^  ^  bill  pro  *corifesso  against  him,  the  Court  having  previously,  if  be 

had  not  appeared,  ordered  that  an  appearance  should  be  entered  for  him,  par- 
suant  to  the  statute  5  Geo.  2,  c.  25,  (c) 

In  order  to  obviate  the  delay  and  expense  of  this  protracted  process,  the 
Commissioners  for  inquiring  into  the  Practice  of  the  Court  recommended 
that  it  should  be  considerably  shortened ;  in  pursuance  of  which  it  has  been 
enacted,  by  the  1  W.  4,  c  36,  s.  15,  rule  2,  *'  that  if  any  defendant  being  ia 
contempt  for  not  answering  the  bill,  shall  have  been  brought  to  the  bar  of  the 
Court  under  process  for  such  contempt  and  shall  have  been  committed  or  re- 
manded back  to  the  prison  of  the  Fleet,  the  plaintiff  may  sue  forth  the  writ  of 
habeas  corpus^  in  the  manner  and  form  heretofore  in  use  in  the  like  cases,  pro- 
vided  that  there  shall  be  at  least  twenty-eight  days  between  the  day  on  whiA 
such  defendant  was  so  committed  or  remanded  oack  and  the  return  of  suet 
writ  (^habeas  corpus  /  and  upon  the  return  of  such  writ  of  habeas  corpus,  in 
case  such  defendant  shall  not  have  put  in  his  answer j  the  Court  shall  order  the 
bill  to  be  taken  pro  confesso  against  such  defendant,  in  the  same  manner  as  is 
now  usual  in  the  like  cases  upon  the  return  of  a  writ  of  alias  pluries  habeas 
corpus,  and  such  decree  shall  thereupon  be  made  as  shalM^e  thought  just.** 

By  the  fourth  rule  of  the  same  section,  it  is  also  enacted,  *'that  where  a  de- 
fendant is  confined  for  a  misdemeanor,  and  has  been  brought  before  the  Court 
upon  an  habeas  corpus,  and  thereupon  has  been  turned  over  to  the  Fleet  pro 
jormd,  but  has  been  carried  back  to  the  prison  from  whence  he  came  with  his 
cause,  another  writ  of  habeas  corpus  may  issue,  directed  to  the  jailer  or  keeper 
of  the  prison  to  which  he  has  been  carried  back,  and  thereupon  the  defendant 
shall  be  brought  into  Court  and  remanded  to  the  prison  from  whence  he  came, 
with  his  cause,  without  bein?  turned  over  again  to  the  Fleet  prison,  and  the  biD 
may  be  taken  pro  confesso,  m  the  same  manner  in  all  respects  as  if  the  defend- , 
ant  had  been  all  along  in  the  custody  of  the  Warden  of  the  Fleet'* 

This  rule  was,  as  we  have  seen,  (d)  introduced  for  the  purpose  of  rendering 
the  process  of  the  Court  for  compelling  an  answer  as  afiective  against  prisonen 

after  appearuice,  Irat  by  the  new  orden  of  the  SI  December,  1883,  ord.  x.  the  time  fir  the 
defendant*!  putting  in  bis  answer  has  been  extended  to  ein^t  we^  in  a  town  cenae,  and 
ten  weeks  in  a  countzy  cause;  the  eflbct  of  which  has  been,  very  considerably,  to  ynSntt 
the  period  witbin  which  the  plaintiff  can  proceed  to  take  the  bill  pro  eonfeu9t  and  cao»- 
qoently  the  time  of  the  defendant's  imprisonment. 

;6)  Hind.  110.  (c)  Hind.  110. 

Antt^  p.  696. 


ffi' 
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In  eostody  for  misdemeanon  as  *affain8t  other  persons.  Nothing,  r-  ^^g.  •. 
however*  is  said  in  the  rule  as  to  the  time  which  must  elapse  be-  I-  -I 

tween  the  period  of  his  being  committed  to  the  Fleet  pro  formd  upon  the  firat 
habeas  corpus^  and  the  return  of  the  second;  but,  it  is  presumed,  that  it  must 
be  the  same  as  that  prescribed  in  fhe  second  rule,  where  a  defendant  has  been 
committed  or  remanded  to  the  Fleet 

Under  these  rules,  therefore,  coupled  with  the  other  rules  and  sections  of  the 
Act,  the  course  of  proceeding  in  order  to  take  a  bill  pro  confesso  against  defend- 
ant in  cQstody  for  not  putting  in  an  answer,  is— 

1.  fVhtre  heU  in  cuntody  of  the  messenger  or  sergeani-aUarms^  to  cause 
him  to  be  brought  to  the  bar  of  the  Court  within  the  time  limited  by  the  fifth 
rule,  when,  unless  the  Court  shall  see  fit  to  order  his  discharge,  as  coming 
under  any  of  the  rules  before  pointed  out,  he  will  be  committed  to  the  Fleet 
prison  until  he  answers  and  clears  his  contempt. 

2.-  Where  he  is  already  in  jail  for  a  fnidemeanor,  he  roust  be  brought  up 
to  the  bar  of  the  Court,  by  hAeas  corpus  ewn  causis^  within  thirty  days  from 
the  attachment  being  lodged  against  him  (unless  such  thirty  days  shall  expire 
in  Tacation,  in  which  case  he  must  be  brought  to  the  bar  within  the  first  four 
days  of  the  ensuing  term)  when  the  Court  will  make  an  order  that  he  shall  be 
committed  to  the  Fleet,  pro  formA^  and  then  carried  back  to  the  prison  from 
whence  he  came,  cvm  causis, 

3.  Where  he  is  in  the  Sheriff*s  prison^  or  in  the  Fleets  having  been  lodged 
there  in  pursuance  of  process  of  contempt  for  not  answering,  or,  being  already 
there,  hais  been  charged  with  such  process,  he  must  be  brought  up  to  the  bar 
by  habeas  corpus  within  the  time  specified  in  the  fifth  rule  before  referred  to, 
and  upon  being  so  brought  up  he  will  be  committed  or  remanded  to  the  Fleet 
prison  till  he  puts  in  his  answer  and  clears  his  contempt. 

From  this  statement,  it  appears  that  in  no  ease  unU  the  statute  apply  till  the 
defendant  has  been  brought  to  the  bar  of  the  Courts  and  committed  or  remand- 
ea  to  the  Iteet  prison^  charged  with  the  contempt  $  and  in  Bifton  v.  Ben- 
nett^  (e)  *where  a  defendant  in  contempt,  for  want  of  a  joint  answer  r.  ^^g^  n 
by  himself  and  his  wife,  being  in  the  custody  of  the  warden  of  the  I-  -' 

Heel  for  contempt  in  another  cause,  was  brought  up  at  once  by  habeas  corpus 
for  the  purpose  of  having  the  bill  taken  pro  confetso  against  hini,  without  hav- 
ing been  brought  up  by  a  previous  hed}eas  corpus^  and  remanded  till  he  answered 
the  bill,  the  Vice  Chancellor  ruled  that  the  bill  could  not  then  be  taken  pro 
canfessoj  but  that  he  must  be  remanded  to  the  Fleet  and  brought  up  again  by 
another  habeas  corpus^  returnable  in  twenty -eight  days  from  such  remana- 

The  prisoner  being  thus  brought  to  the  bar  of  the  Court,  and  committed  or 
remanded  to  tlie  Fleet,  charged  with  his  mntempt,  must  remain  in  prison  for  at 
least  twenty-eight  days  (which  are  to  be  allowed  him  from  such  his  committal 
or  remanding  to  put  in  his  answer  $)  he  may  tlien  be  again  brought  to  tlie  bar 
for  the  purpose  of  having  an  order  made  for  taking  the  bill  pro  confesso  against 
him. 

This  is  to  be  done  by  means  of  Uie  writ  of  habeas  corpus^  mentioned  in  the 
second  rale  above  referred  to,  but  in  ease  tlie  defendant  is  in  cu8to<lv  for  a  mis- 
demeanor, the  second  writ  of  habeas  corpus,  mentioned  in  the  fourth  rule,  must 
be  resorted  to. 


(e)  4  Sim.  17. 

(/)  It  is  to  be  obeerved,  that  in  the  above  ease  the  hoBband  had  pot  In  an  annrer  finr 
fciinliiifj  in  which  his  wife  did  not  jom;  but,  inaamoch  aa  it  was  done  without  an  order  to 
it,  the  Court  treated  it  as  a  nullity.     Vidt  ante,  p.  209. 
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In  suing  out  this  writ  of  habeas  corpus^  two  things  are  to  be  attended  to  with 
respect  to  the  return,  viz :  first,  to  have  it  fixed  at  such  a  time,  that  the  defend- 
ant may  have  at  least  twenty-eight  days  (from  the  time  of  his  committal,  or 
being  remanded)  to  put  in  his  answer  before  he  is  again  brought  up ;  and, 
secondly,  that  such  twenty-eight  days  shall  not  expire  before  two  calendar 
months  have  elapsed  from  the  time  of  the  defendant's  being  first  committed  to 
jail  upon  the  process,  or,  if  he  was  already  in  prison,  of  the  process  being 
odged  against  him  there ;  for,  it  is  to  be  observed,  that  by  the  thirteenth  rule 
the  plaintiff  cannot  proceed  to  take  the  bill  pro  eonfesso  till  aAer  the  expiration 
r  *Afi^  1  ^^  ^^^  calendar  months  from  the  time  of  his  being  first  committed 
^  -J  to  prison  under  *the  process  of  contempt,  or  from  the  process  being 

lodged  against  him,  he  being  already  in  prison. 

ft  is  also  to  be -observed,  that  the  same  rule  provides  that  the  plaintifiT  shall, 
at  the  expiration  of  such  two  calendar  months,  proceed  to  take  the  bill /iro  con- 
ft8$o^  and  shall  actually  obtain  an  order  for  that  purpose  within  six  weeks  after 
the  expiration  of  the  two  calendar  months,  and  that  in  default  of  his  so  doing 
the  defendant  may  apply  to  the  Court  for  his  dischaige.  So  that,  besides  the 
two  points  before  mentioned  as  necessary  to  be  observed  in  respect  of  the  return 
of  the  habtas  corpus,  under  which  the  defendant  is  to  be  brought  up,  there  is 
this  third  point  to  be  attended  to ;  namely,  to  have  it  fixed  so  that  it  shall  fall 
within  the  six  weeks,  to  be  computed  from  the  end  of  the  two  calendar  months 
from  the  period  of  the  defendant's  being  committed  to  prison  or  the  attachment 
being  lodged  against  him.  {g) 

'fhe  defendant  being  brought  up  under  the  writ  of  habeas  corpus  above  men- 
tioned, the  Court  will,  if  he  still  persists  in  his  refusal  to  put  in  an  answer, 
make  an  order  for  taking  the  bill  pro  conftsso  against  him ;  and,  it  is  to  be 
observed,  that  in  such  cases  the  plaintiff  may,  if  the  defendant  or  defendants  in 
custody  be  the  only  defendants,  have  the  bill  taken  pro  confesso,  and  obtain  a 
decree  (upon  the  application  of  counsel)  at  the  return  of  the  habtas  eorpuM, 
without  the  process  of  settings  down  the  cause,  (h)  In  such  cases  it  must  form 
part  of  the  order  by  which  the  defendant  is  remanded  upon  the  first  habeas 
corpus,  that  the  clerk  in  Court  should^  at  the  return  of  the  next  habeas  carpus^ 
attend  in  Court  with  the  record.  If  there  be  other  defendants,  the  cause  most 
be  set  down,  (t)  which  must  also  be  done  in  all  cases  where  the  defendant  is 
not  in  custody,  whether  the  order  has  been  made  upon  the  issuing  of  a  seques- 
tration, {k)  or  under  the  statute,  against  a  defendant  who  has  absconded  to  avokl 
process,  (i) 

r  *694  1  ^^  ^^^  ^  noticed  in  this  place,  that  where  a  plaintiff,  aAnr  *a 
L  -^  defendant  has  been  taken  into  custody  upon  a  contempt  for  want 

of  an  answer,  is  desirous  of  amending  his  bill,  he  may  do  so  without  prejn- 
dicing  his  right  to  take  the  bill  pro  eor^esso,  under  the  tenth  rale  of  the  Act,  1 
l^ill  4,  c  ae,  s.  15. 

As  it  not  unfrequently  happens  that  in  tfie  case  of  a  defendant  standing  in 
the  situation  of  a  trustee  having  no  beneficial  interest  in  the  subject-matter,  a 
mere  formal  answer  would  fulfil  all  the^  purposes  of  taking  the  bill  pro  confesso^ 
the  Act  provides  a  method  of  putting  in  such  answer  in  cases  where  the  defend- 
ant is  a  mere  formal  party,  by  directing,  that  in  every  case  where  the  defendant 
has  been  brought  to  the  bar  of  the  Court  to  answer  his  contempt  for  not  anawer- 

(g)  The  coone  of  proceeding  when  the  time  within  which  a  plaintiff  oogfat  to  obtain  the 
order  for  taking  the  bill  pro  confesto  expires  during  the  Tacaliony  does  not  verj  dearljr 
appear. 

(A)  Seagrave  t.  Edwards,  3  Yes.  372 ;  Lewis  v.  Marsh,  S  8.  dc  8.  320. 

(t)  Ibid.  1  Newland,  9b;  »edvidel  Smith,  Ch.  P.  113. 

(k)  Ante,  685.  (/)  Ante,  p.  876. 
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Ing^  and  shall  refuse  or  n^lect  to  answer  within  the  next  twenty-one  days,  the 
plaintiff  shall  be  at  liberty,  with  the  leave  of  the  Court,  (upon  ten  days'  previ- 
OD8  notice  to  the  defendant  after  the  expiration  of  such  twenty-one  days,  unless 
good  cause  be  shown  to  the  contrary,)  instead  of  proceeding  to  have  the  bill 
taken  pro  confesso^  to  put  in  such  an  answer  to  the  bill  as  thereinafter  is  men- 
tioned, in  the  name  of  the  defendant,  voithout  oath  or  Hgfiature^  and  there- 
upon the  suit  shall  proceed  in  the.  same  manner  as  if  such  answer  were  really 
the  answer  of  the  defendant,  with  which  the  plaintiff  was  satisfied ;  and  the 
costs  of  the  contempt,  and  of  putting  in  such  answer,  may  be  provided  for  in 
like  manner  as  if  the  defendant  himself  had  put  in  such  answer ;  and  such 
answer,  besides  the  formal  parts  thereof,  shall  be  to  the  following  effect :  *'that 
the  defendant  leaves  the  plaintiff  to  make  such  proofs  of  the  several  matters  in 
the  bill  alleged  as  he  shall  be  able  or  be  advised,  and  submits  his  interest  to  the 
Court.*'  (m) 

It  is  also  enacted  by  the  twelfth  rule  of  the  above  Act,  **That  in  any  case 
where,  upon  the  application  of  the  plaintiff,  the  Court  shall  be  satisfied  that 
justice  cannot  be  done  to  the  plaintiff  without  an  answer  to  the  bill,  or  to  the 
interrogatories  from  the  defendant  himself,  it  shall  be  lawful  for  the  Court  to 
order  the  defendant  to  remain  in  custody  until  answer  or  further  order^  but 
without  prejudice  to  the  plaintiff  availing  himself  of  any  oif  the  provisions  of 
this  Act." 


♦SECTION  IV.  [    *095   ] 

Proceedings  eubsequent  to  Order* 

Thb  coarse  to  be  pursued  to  obtain  a  decree  against  the  defendant,  after  tlie 
order  for  taking  the  bill  pro  confesso  has  been  pronounced,  has  been  before 
pointed  out.  (n)  It  remains  only  to  be  observed,  that  aAer  the  order  has  been 
made,  the  mere  putting  in  an  answer  by  the  defendant  wiU  not  be  a  sufficient 
ground  for  moving  to  set  the  order  aside;  and  where  upon  that  ground  a  motion 
was  made  to  discharge  an  -order  for  taking  a  bill  pro  confesso j  it  was  refused 
with  costs,  {p) 

l€f  however,  the  plaintiff  receives  the  costs,  or  accepts  the  answer,  (by  taking 
a  copy  of  it  or  otherwise,)  or  takes  exceptions  to  it,  he  will  waive  the  process  | 
the  reason  of  which  is,  that  he  cannot,  after  an  answer  is  actually  filed,  have  a 
decree  pro  confesso  without,  in  the  first  instance,  moving  to  take  the  answer  off 
the  file,  which  he  cannot  do  after  any  of  the  above  mentioned  acts,  (p) 

But  although  the  mere  gratuitously  putting  in  an  answer  will  not  be  sufficient 
to  dischaige  Uie  order  for  taking  a  bill  pro  confesso,  yet  wherever  an  order  of 
this  nature  has  been  made,  ana  the  defendant  comes  in  upon  any  reasonable 
groond  of  indulgence,  and  pays  the  costs,  the  Court  will  attend  to  his  applica- 
tion unless  the  delay  has  been  extravagantly  long,  {q)  It  is  not,  however,  a 
matter  of  course  to  dischaige  the  order  for  taking  the  bill  pro  confesso,  and  the 
Court,  before  doing  so,  will  require  to  see  the  answer  proposed  to  be  put  in,  in 
order  that  it  may  form  a  judgment  as  to  the  propriety  of  it,  and  will  not  put  the 
plaintiff  to  the  peril  of  having  just  such  an  answer  as  the  defendant  shall  think 
proper  to  give,  (r) 

(m)  Sect  15,  rule  11.  (n)  Ante^  pp.  685,  698. 

(o)  WinianM  v.  Thompoon,  2  Bro.  C.  C.  280;  1  Cox  413,  8.  C. 

(p)  Sidgief  V.  Tyte,  11  Yes.  202.  {q)  Williams  ▼.  Thompson,  Vbi  supra. 

(r)  Heame  v.  Ogilvie,  1 1  Vei.  77. 
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When  a  bill  in  to  be  taken  pro  conftsso^  either  at  the  hearing  or  apon  moikni, 
the  plaintiiT's  clerk  in  Court  mast  attend  with  the  record  of  the  bill,  and  thea, 
if  upon  reading  the  record,  and  taking  it  to  be  true,  the  plaintiff  appears  to  have 
r  *AflA  1  *^^y  equity  against  the  defendant,  the  Court  will  decree  accord- 
L  -I  jnffly.     And  it  is  to  be  obserred,  that  where  a  bill  is  to  be  taken 

pro  e(mfe890i  the  Court  hears  the  pleadings,  and  itself  pronouncea  the  decree, 
and  does  not  permit  the  plaintiff  to  draw  up  the  decree,  (as  it  does  in  ordinary 
cases  when  the  defendant  makes  default  at  the  hearing;)  {»)  and  where  upoo 
hearing  the  case  it  appeared  that  the  plaintiff  had  no  equity,  the  bill  was  dis- 
missed. (/) 

It  is  to  be  observed,  that  a  decree  made  upon  taking  a  bill  pro  eonfesit 
a^inst  a  person  absconding  to  avoid  being  served  with  process,  under  the  1 
W.  4,  c  dd,  sect  8,  is  in  effect  only  a  decree  niW,  the  Act  allowing  the  defend- 
ant or  his  representatives  to  come  in  and  answer  the  bill,  provided  they  do  so 
within  seveu  years,  before  which  time  the  tlecree  cannot  be  made  absolute,  (tf) 

In  all  other  cases  a  decree  made  upon  taking  a  bill  pro  eonfesso  is  aboolule 
in  the  first  instance,  and  no  day  is  given  for  showing  cause  agamst  it.  {x)  I^ke 
any  other  decree  of  the  Court,  it  cannot  be  impeached  collaterally,  bot  only 
upon  a  bill  of  review,  or  to  set  it  aside  for  fraud ;  and  therefore  where  a  biQ 
was  filed  for  an  account  of  matters  which  were  embraced  in  a  former  bill  filed 
some  years  before,  which  had  been  taken  pro  eonfesso  for  want  of  answer,  and 
the  defendant  insisted  upon  the  decree  in  the  former  suit  in  bar  to  the  new  one, 
the  new  bill  was  dismisved  witli  costs.  {%/) 

In  Knight  ▼•  Yoxmg^  {z)  however,  where  an  attempt  was  made  on  the  part 
of  a  defendant,  by  motion,  to  get  rid  of  a  decree  taken  pro  eanfesMO  upon  a 
sequestration,  and  to  put  in  an  answer,  on  the  defendant's  own  aifidaTit  that  he 
had  been  deranged.  Lord  Eldon,  although  he  refused  the  application,  appeared 
to  think  that  a  case  might  occur  in  which  such  a  proceeding  would  be  allowed, 
upon  the  ground  of  imbecility  of  mind,  when  the  fact  was  established  by  other 

r  *Afi7  1  ^^^^^'^^  ^^^  ^^^^  ^^  ^^®  defendant  himself;  and  in  Boiion  *t. 
I-  -I  Gla9sford{a)  his  Lordship,  although  he  did  not  go  the  length  ef 

admitting  the  party  to  set  aside  the  decree  generally,  as  if  the  cause  had  never 
been  before  the  Court  for  hearing,  gave  relief  to  the  party  by  limiting  the  effect 
of  the  decree.  It  appears,  however,  from  the  statement  of  the  case  in  Knight 
V.  Youngs  that  previously  to  doing  this  his  Lordship  had  satisfied  himself,  by 
the  affidavits  and  documents  in  the  cause,  that  the  defendants,  although  they 
held  out  a  long  time,  did  not  mean  that  the  cause  should  be  heard  pro  cor^esso^ 
and  that  an  answer  had  in  fact  been  prepared,  stating  the  circumstance  upon 
which  they  relied,  the  truth  of  which  was  established  by  many  other  docu- 
ments, {b) 

It  seems  that  a  cause  in  which  a  decree  has  been  made  upon  taking  a  bill 
pro  eonfesso  may  be  reheard;  and  where  a  bill  had  been  taken  pro  conft 


(«)  Geaxy  t.  Sheridan,  8  Yes.  192. 

(/)  Molecworth  ▼.  Lord  Vemey,  2  Dick.  667. 

(u)   Vide  cuite,  p.  272.  (x)  London  v.  Ready,  1  8.  &  8.  44. 

(y)  Ogilvie  V.  Heame,  13  Ves.  663.  {z)  2  V.  &  B.  184. 

(a)  2  v.  &  B.  186,  cited. 

lb)  It  ii  stated  in  a  note  to  Knight  v.  Tonng,  tt^t  aupra,  that  the  caae  of  Boltan  ▼. 
Gliunford  would  be  reported  in  the  18th  volume  of  Mr.  Vesey'a  Reports;  bat  no  each 
report,  however,  occur*.  The  order  in  the  Registrar's  book,  however,  is  as  foUows:  «<Hjs 
Lordship  doth  declare  that  the  decree  is  not  to  be  considered  as  aflfertjng  the  defendamt  to 
the  extent  of  the  admisrion  of  aaseta,  so  far  as  he  can  make  out  to  the  satiafikctkin  of  the 
Master  that  there  was  a  debt  due  to  the  Crown,  in  respect  of  which  debt,  and  to  the  extent 
of  which,  the  Master  is  to  be  at  liberty  to  give  him  the  benefit,  as  if  there  was  no  admis- 
sion of  assets.     Reg.  Lib.  1811,  A.  1654.  (b) 
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against  a  husband  and  wife,  and  afterwards  the  husband  died,  the  Court  allowed 
the  cause  to  be  reheard  on  the  petition  of  the  wife,  (c) 

It  has  been  before  stated  that  when  a  bill  has  been  taken  pro  confesso  against 
a  defendant  abroad,  who  has  absconded  to  avoid  process,  the  defendant,  or  his 
representatives,  (if  he  is  dead,)  may,  within  six  months  after  being  served  with 
a  copj  of  the  decree,  (which  the  Act  directs  to  be  served  upon  the  defendant 
or  his  representative  on  his  coming  within  the  jurisdiction,  or  dying  within 
seven  years,)  appear  and  petition  to  have  the  cause  reheard.  He  or  his  repre- 
sentative may  also,  without  bein^  served,  make  a  similar  application  by  petition 
any  time  within  the  seven  years;  but  if  he  omit  to  do  so  within  the  seven 
years  this  decree  will  stand  absolutely  confirmed,  {d) 

It  is  to  be  observed,  that  by  the  4th  section  of  the  Act,  it  is  provided  that  if 
any  person  against  whom  any  decree  *shall  be  made,  upon  refusal  ^  *aaf(  1 
or  neglect  to  enter  his  appearance,  or  to  appoint  a  clerk  in  Court  or  ^  ^ 

attorney  to  act  on  his  behalf,  shall  be  in  custody  or  forthcoming,  so  that  he  may 
be  served  with  a  copy  of  such  decree,  then  he  shall  be  served  witli  a  copy 
thereof  before  any  process  shall  be  taken  out  to  compel  the  performance  thereof. 

In  all  other  cases  where  a  decree  has  been  made  by  taking  the  bill  pro  con- 
ftsBo  the  proceedings  under  it  are  the  same  as  the  proceedings  under  every  other 
decree  made  upon  a  hearing.  If  the  decree  directs  a  reference  to  the  Master, 
the  reference  must  be  proceeded  with  in  the  Master's  office,  in  the  same  way 
as  any  other  reference.  It  is  however  to  be  observed,  that  according  to  the  old 
praetice  of  the  Court,  where  the  decree  directed  the  Master  to  take  an  account, 
a  bill  taken  pro  confeaso  could  not  be  read  before  the  Master  as  evidence  of  the 
state  of  the  account  |  and  that  where,  under  a  decree,  which  directed  the 
Master  to  take  an  account  of  all  dealings  and  other  transactions  between  the 
plaintiff  and  the  defendant,  and  that  the  parties  should  be  examined  upon  inter- 
fogatories,  &c.,  the  plaintifi*  offered,  by  way  of  evidence  in  support  of  his 
ehai]ge,  a  schedule  annexed  to  his  bill,  (-which  had  been  taken  pro  eonfesBo^)  in 
which  he  had  set  out  the  account  between  him  and  the  defendant,  the  Master 
required  the  plaintiff  to  prove  his  charge  in  the  usual  way,  which  the  plaintiff 
not  doing,  the  Master  made  his  report  that  nothing  was  due.  The  plaintiff  took 
exceptions  to  the  report ;  bat  Lord  Thurlow,  after  taking  time  to  inquire  into 
the  practice,  over-ruled  the  exceptions,  and  put  this  case:  *^ Suppose  the 
defendant  had  answered,  and  the  plaintiff  had  not  replied  to  the  answer,  must 
not  the  plaintiff  have  proved  his  charge  ?"  (e) 

This  must  still  be  the  rule  of  practice  in  all  those  cases  in  which  the  bill  has 
been  taken  pro  confesso  in  the  ondinary  coarse,  t.  e.  upon  a  sequestration  against 
a  defendant  who  is  not  in  custody,  and  who  has  not  absconded  to  avoid  the 
process ;  but  there  appears  to  be  some  doubt  whether  bills  taken  pro  confesaOf 
under  the  1  W.  4,  c.  36,  against  a  defendant  in  ^custody,  or  who  r-  ^^^gg  -» 
has  abeconded,  may  not  be  read  in  evidence,  as  well  before  the  ^  -^ 

Master  as  elsewhere. 

It  will  be  seen,  upon  reference  to  the  fourteenth  section,  which  has  been  be- 
fore set  oat,  (f)  (and  which  is  in  fact  a  copy  of  the  sixth  section  of  the  45  6. 
3,  c.  124,  whicti  the  Act  of  the  1  W.  4,  c.  30,  repeals)  that  as  soon  as  such  an 
order  as  therein  mentioned  (that  is  to  say,  the  order  authorized  by  the  preceding 
section  to  take  a  bill  pro  confesso^  which  seeks  a  discovery  upon  oath  against  a 
defendant  having  privilege  of  Parliament)  shall  have  been  pronounced  for  taking 
such  bill  pro  coitfessOf  such  bill  so  taken  pro  confesso^  or  an  examined  copy 

(e)  Tocke  T.  Clarke,  1  Dick.  360.  Ai  to  taking  bills  pro  conftuo  in  cases  of  husband 
and  wife,  vide  ante^  p.  214. 

(d)   Vide  ante,  p.  272.  (e)  Dominioetti  t.  Latti,  8  Dick.  688. 

(/)  Ante,  686. 

YoLsin— 2E 
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thereof,  shall  he  read  in  any  Court  of  law  or  equity,  as  evidence  of  the  bel% 
matters  and  things  therein  contained,  dtc  It  then  goes  on  to  enact,  that  in  She 
numner  every  other  bill  of  discovery  taken  pro  cof^esso  under  any  ofthtfn- 
vieione  of  the  Act  shall  or  may  be  read  in  evidence  of  the  facte  and  matten, 
and  things  therein  contained:  (g)  so  that  a  question  arises  whether,  under  this 
clause,  hills  requiring  a  discoyery  on  oath  from  other  persons  than  those  haviw 
privilege  of  Parliament,  can,  after  they  have  been  taken  pro  corifes9o,  be  md 
JM  eviaence  against  such  persons  T 

With  respect  to  the  application  of  this  Act  to  render  all  bills  taken  pro  esR* 
fesso  under  its  provisions  (whether  bills  for  discovery  only  or  bills  for  disooveij 
and  relief)  evidence  against  persons  having  privilege  of  Parliament,  there  cai, 
after  the  oecision  of  Sir  Thomas  Plamer  in  Logan  v.  Grants  (h)  upon  the  eon- 
•truction  of  the  45  Geo.  3,  c.  124,  s.  6,  which  has  been  before  referred  to,  k 
little  doubt :  whether  it  can  be  extended^  under  the  additional  words  above  mei- 
tiooed,  to  render  bills  taken  pro  confesso  against  persons  not  having  piivil^ 
of  Parliament,  evidence  against  such  persons,  or  if  it  can,  whether  sncSi  eztes- 
non  will  be  confined  to  bills  of  discovery  only  (which  are  the  bills  spedfiealijr 
pointed  out  in  that  part  of  the  section)  are  points  which  have  not  yet  beeo  de- 
cided. In  the  absence  of  authority,  therefore,  upon  these  points,  all  that  the 
r  *700  1  ^^^'  ^^^^  do  is  to  call  the  reader's  aUention  *to  them,  and  to  ex- 
l-  -1  press  his  individual  opinion  to  be,  that  with  respect  to  bills  wfaieh 

are  merely  filed  for  a  discovery,  without  praying  relief,  there  can  be  little  dodbt 
that  the  words  before  alluded  to  will,  where  they  have  beeo  takeo  pro  confrns 
under  the  Act,  render  them  available  as  evidence  against  the  [^aintifiTs,  althoo^ 
they  be  not  persons  having  the  privilege  of  Parliament  $  and  that  diere  nccm 
to  be  no  reason  why  .the  doctrine  of  Sir  Thomas  Plumer  in  Logan  v.  GrmU 
should  not  apply  to  the  case  of  bills  filed  by  unprivileged  persons,  as  well  si 
to  those  which  are  exhibited  on  behalf  of  members  of  Parliament. 


II 


)  The  words  in  itidicB  were  not  in  the  46  Geo.  3»  c  134^  s.  6. 
(k)  1  Mad.  626,  im/e,  6S7. 
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ABATEMENT : 

Soils  by  GorporaticHif  aggregate  do  not  abate,  27. 

jeeiM,  Miita  by  coqx>ratioiifl  lole,  28. 
MmfynmUiooB  do  not  abate  by  death  of  relator^  1 7. 

vnleai  Ike  relator  be  abo  a  plaintifl^  ib. 
By  marriage  offeme  aolle  plaintiC  l^S- 

effect  of  death  of  hoiband  before  revivor,  ib. 
By  death  of  feme  covert  plaintifl^  154. 
9eeu$f  Ij  death  of  huaband,  153. 

bot  wife  need  nol  pfooeeil  with  the  «iit;  if  she  does  she  will  be  liable  le  the  whole 
eost%  ih. 
By  death  of  feme  covert  defendant^  219. 

bot  not  OA  death  of  baron,  217.  \ 

unless  new  interest  accrues  to  wife,  218. 
By  bankruptcy  of  plaintiff;  in  Chanoery,  78. 

aeciH^  in  the  Exchequer,  ib. 
By  death  of  sole  as«gnee^  ib. 
Not  cansed  by  bankruptcy  of  a  defendant,  254. 
Not  occasioned  by  infent  plaintiff  mttaining  21,  108. 
Its  efieot  upon  a  sequestretion^  850.     Vide  8s^vuTmATios. 
ABROAD : 

Bankrupt  cannot  sue  for  his  property  abroad,  73. 
Property  of  bankrupt  abroad  vests  in  assignees^  74. 
Course  of  proceeding  where  persons  having  joint  interests  are  abroad,  310. 
Whcse  sequestration  not  necessary  to  enable  plaintiff  to  go  to  a  hearing  against  other 
defendants,  634. 
fide  BxicuTOB.    Jubisbictiov  op  tbb  Covbt. 
Servioe  of  subpeena  or  other  process  abroad,  in  what  eases  good,  278,  279,  280. 
Defendant  going  abroad  to  avoid  process.     Vide  ABScoHiiiHe. 
Peer  abroad,  service  of  subpoena  or  letter  missive  at  his  town-house,  good,  665. 
ABSCONDING  TO  AVOID  PROCESS : 

Stat.  5  Geo,  2,  e.  26,  repealed  and  re-enacted  by  I  Will  4,  c  36,  270,  n. 
Preoeedings  under, 

must  be  in  strict  conformity  with  the  Act,  274. 

to  compel  appeannoe,  ib. 

to  take  bill  pro  ennfeuo  against,  271. 

where  only  one  defendant,  276. 

not  good  unless  party  has  been  in  England  within  two  yean^  873»  270. 
to  make  decree  absolute, 

where  party  returns  within  seven  years,  272. 
where  he  does  not  return,  273. 
by  defendant  to  avoid  decree,  ib. 
Minister  of  parish  preventing  publication  of  order  liable  to  indictment,  274. 
Affidavit,  if  upon  information,  must  state  from  whom  information  derived,  ib. 
Act  I  Will.  4,  c.  36,  applicabia  to  ail  cases  where  party  goes  abiond  to  avoid  proceai, 
276. 
to  bills  of  revivor,  ib. 
ABSENCE  OP  PARTIES: 

Effect  o(  how  remedied.     Vide  Pabtibs. 

Not  a  ground  for  dismissal  of  bill  at  the  hearing,  888.  i 
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ABSOLUTE : 

Id  what  manner  decree  made  abeolate  against  infimt.     Vide  Ivpavt. 
ACCOUNTS: 

Suits  for.     Vide  Pabtiss. 
Settled,  bilb  to  open,  certainty  reqoired  in,  481. 
where  defendant  sets  up  stateid  account,  ib. 
or  an  award,  ib. 
ACCOUNTANT  GENERAL : 

Stock  may  be  tranferred  to,  under  28  Geo.  3,  c.  87,  where  ezecator  is  abroad,  SM. 
ACCOUNTANTS  TO  THE  CROWN : 

May  be  relieved  in  the  Court  of  Exchequer,  176. 
pending  the  passing  of  their  accounts,  177. 
but  must  proceed  by  bill  against  the  Attorney  General,  176. 
May  file  a  bill  against  Attorney  Creneral  during  the  passing  of  their  accounts,  177. 
ACT  OF  BANKRUPTCY.     Vide  Bahkeuptct. 
ACT  IN  PAIS : 

Wife  may  dispose  of  her  separate  property  to  her  husband  by,  1 27. 
ACTION  AT  LA  W : 

Brought  in  consequence  of  a  contempt  irregularly  issued,  restrained  by  injanctioi^  665. 

but  without  prejudice  to  the  party  applying  to  the  Court  for  compensation,  666. 
Will  not  deprif  e  wife  of  her  right  to  her  ehoaet  in  action  by  snnrivonhip  unksi  jii4|- 
ment,  166. 
ACTS  OF  PARLIAME?rr : 

Informations  under,  8.      Vide  Ihpobxatiohs. 
ADDRESS  OF  A  BILL.     Vide  Bill. 
ADJUDICATION  IN  BANKRUPTCY: 

Validity  of,  how  to  be  disputed,  according  to  the  old  practice,  87. 
onder  the  Bankruptcy  Court  Act,  88. 
ADMINISTRATION,  Lettkes  of: 
Limited : 

In  what  cases  necessary,  where  no  representative  in  Englsnd,  294. 
Special: 

how  appointed  where  executor  abroad,  296. 
under  28  Geo.  8,  c  87,  efibct  of  executor  returning  to  England,  ib. 
Where  executor  an  infant,  296. 
Pesbosatits.     Vide  Peobatb. 
ADMINISTOATOR : 

May  file  a  bill  before  administration  sued  out,  420. 
bat  must  obtain  administration  before  hearing,  ib. 
and  allege  in  his  bill  that  it  has  been  granted,  ib. 
defendants  may  plead  that  no  administration  has  been  granted,  420. 
Vide  PaoBATS. 
Defendant,  not  neoeanry  to  aver  in  bill  that  administration  has  been  actoally  taken  sol, 

421. 
Need  not  describe  himself  as  such  in  the  ootnmencement  of  bill,  464. 
ADMINISTRATRIX : 

Husband  of.     Vide  Fbvs  Cotsbt.     Pabtibs. 
ADMISSIONS : 

Cannot  be  made  on  behalf  of  in&nt,  238. 
ADVERSE  CLAIMANTS.     Vufe  Pabtibs. 

ADVERSE  INTERESTS.     Vide  Pabtibs.     (JoiirnBB  or  Plaiktiffs.) 
AD  VOWSON : 

Origin  of,  how  alleged  in  a  bill,  467. 
ADULTERY  OF  WIPE: 

Effect  of,  upon  her  right  to  maintenance  out  of  the  income  of  her  property,  136. 
upon  her  right  to  a  settlement,  147. 

where  wife  is  a  ward  of  court  and  h*s  been  married  clandestinely,  148. 
AFFIDAVIT : 

Where  infents  are  oonoemed,  master  cannot  in  genemi  receive  afiUavits  under  a  deerM 
against  infants^  289. 
unless  by  consent  of  solicitor,  ib. 
Where  the  infent's  solicitor  acquiesced  in  the  use  of  aflUdavits  instead  of  examinatioB  fef 

interrogatories  held  to  be  good,  102. 
That  there  is  no  settlement  of  wife's  money,  122. 
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AFFIDAVIT— Con^uetf. 

Upon  mottan  for  t  sergeant-at-annt  under  the  1  W.  4^  c  36^  Role  1»  622. 

Vide  SxmOIAVT-AT-AEMI. 

At  to  party  absconding  to  avoid  procan, 

if  opon  information,  must  stato  from  whom  reoeivad*  274. 
moat  follow  the  terms  of  the  Act,  ib. 
On  motion  for  leave  to  amend  bill  by  adding  a  new  oo-plaintifl(  391. 

most  show  that  party  to  be  added  has  given  liis  consenty 
When  required  on  issuing  an  attachment,  679. 
In  what  caaes  bill  most  be  accompanied  by.     Vide  Bui. 
AFFIDAVIT  OF  MERITS: 

Vide  SuBPaiTA.  (Substitutbd  Sbbtics.) 
AFTER  ACQUIRED  PROPERTY  : 

Of  bankrupt,  in  what  cases  liable  to  his  debti^  76. 

aeoond  bankruptcy,  ib. 
Of  insolvent  debtor,  in  what  cases  liable  to  Us  debtee  ib. 
AGENTS : 

Substituted  service  upon,  265,  268. 
Of  persons  abroad, 

service  of  subpcena  upon,  280. 
Having  the  custody  of  deeds,  dec.     Vide  Pabtibs. 
In  fraudulent  transactions. 

May  be  made  parties  to  a  suit^  396. 
To  sell,  may  be  made  parties  to  a  suit,  394. 
Employment  of,  will  not  destroy  privity,  428. 
In  what  casea  necessary  parties.     Vide  Pabtibs,  « 

AGREEMENT : 

For  an  assignment  of  wife's  chattels  real,  170. 

Letters  constituting,  may  be  stoted  either  as  the  agraement  of  an  evidence  of  it,  472. 
Not  necessary  that  it  should  be  stated  to  have  been  in  writiufl^  ib. 
or  signed,  ib. 
Vide  SpBcmc  Pbbfobxabcb. 
AUEN: 

Import  of  the  term,  67. 

By  the  old  law,  incapacitated  from  suing  at  ail,  60. 

By  the  modem  law,  may  sue  for  personal  demands^  51. 

$eeu$  alien  enemies^  ib. 
May  sue  for  copyrights,  ib. 

$eeu$  of  works  published  abroad,  ib. 
May  hold  a  lease  of  a  house  for  habitation,  52. 
Cannot  maintain  real  or  mixed  actions^  ib. 
May  sue  for  contracta  entered  into  in  a  foreign  countiy,  ib. 

but  dedsioB  is  governed  by  the  law  of  that  foreign  country,  ib. 
and  the  court  will  not  grant  a  ne  exeiU  repio^  ib. 
May  be  compelled  to  disclose  the  place  of  his  birth  by  infomation,  53. 
Ne  exeai  regno  not  usually  granted  between  foreignen^  ib. 

except  where  equity  is  very  clear,  ib. 
Where  husband  is  an  aKen  and  resides  abroad,  wife  may  sue  alone^  118. 
Vidt  Sbcubitt  vob  Costs. 
AUEN  ACT : 

Plaintifr  in  confinement  under,  preparatory  to  removal,  ordered  to  give  secniity  for 
costs,  37. 
ALIEN  ENEMY: 

What  constitutes  one : 

residence  in  a  country  at  war,  and  trading  there^  54. 
even  though  the  party  be  a  neutral,  ib. 
or  the  consul  of  a  neutral  power,  ib. 
or  a  British  ambassador  or  other  British  subjeclv  ib. 
unless  he  has  a  licence  to  trade,  ib. 
Cannot  sue  for  real  or  perM>nal  demands^  ib. 
unless  resident  by  licence,  ib. 
or  under  proclamation  of  war,  ib. 
Where  resident  here  for  a  long  time,  pleas  of  alienage  diecountenaneed,  ib. 
Pirisooen  of  war  may  sue  for  contract  aoterad  into  during  hii  eaptivi^,  ih. 
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ALIEN  ENEMY— Con/miiei/. 

Pjroperty  «(  caimol  be  med  for  ti^  other  ptntMm^  06. 

onleM  eoqciired  by  trade  ander  Kioff •  Itcenoe. 
Inroruieb  on  cargo  of,  canaot  be  recovered  daring  WBr,  66. 
voleai  trading  authoriMd  bgr  Ikenoe,  ib. 

suit  bowerer  must  be  in  the  name  of  the  ^genty  and  not  of  the  afieB,  66. 
Cannot  file  bilk  for  dieooveiyy  ib. 
Right  to  ane,  only  aaqpended  dming  the  war«  ib. 
roitored  on  peace,  ib. 

but  not  as  to  oontracti  entered  into  daring  the  war,  ib. 
Ptoof  of  debt  on  behalf  o^  admitted  bat  dividend  postponed,  ib. 
^      aeeiM  where  it  aroee  upon  a  policy  upon  an  enemy's  ahip  eaptored  by  BriliA 

craiaeri^  ib. 
Efieet  of  war  breaking  ont  after  aait  commenced,  57.     Vide  Wab. 
At  what  time  defence  apon  that  groond  ahoold  be  taken,  ib. 
Plea  of,  ib. 
In  what  manner  pnt  in,  ib. 
form  of^  ib. 
ALIAS  DISTRINGAS: 

To  enfoioe  appearance  or  anewer  againat  corpomtion,  190. 
Not  neceamry  to  enforce  decree  or  order,  194. 
ALIAS  HABEAS  CORPUS: 

Use  o(  diaoontinoed,  697.    Vide  Pro  Confimo. 
AMBASSADOR : 

Doea  not  represent  his  government  in  a  court  of  justice,  24  n.  (A). 
Resident  abroad  not  required  to  give  security  for  costa^  34. 
AMBASSADOR'S  SERVANTS  PLAINTIFFS : 

Must  give  security  for  costs^  87. 
AMERICA: 

Suit  respecting  the  boondariea  of  two  provincea  in,  M. 
AMENDED  BILL:     Vide  Bill  (AxairBKB.) 
AMENDMENT  OF  BILL: 

In  what  casea  bills  may  be  amended,  508. 

Cheat  latitude  allowed  in  making  aooendmenta,  518. 

By  converting  a  bill  into  an  information,  ib. 

By  altering  statement  ao  as  to  agree  with  anawer,  ib. 

where  agreement  is  admitted  by  answer  diffivent  ftom  that  stated,  514. 
but  not  80  aa  to  insist  upon  both,  ib. 
Whether  a  bill  for  discovery  can  be  oonverled  into  one  for  reliei^  ib. 
»emhle  it  may,  515. 

but  in  auch  case  defendant  may  put  in  a  new  anawer,  516. 
and  will  be  entitled  to  the  coata  of  the  discovery,  ib. 
a  croas  bill  treated  with  gtesler  latitude  than  an  original  bill,  ik 
Bin  for  relief  cannot  be  converted  into  bill  for  discovery  by  striking  out  pnqrBr,  517. 
If  plaintifi'  makea  an  eutirB  new  caee  by  amendment,  defendant  wiM  be  entitled  to  cnlifi 
if  bill  had  been  diamiased,  ib. 
and  80  when  he  amends  his  bill  by  striking  out  important  poinli^  518. 
After  amendment^  defendant  entitled,  to  anawer,  519. 
Cannot  be  made  without  an  order  for  leave,  ib. 
Efieet  of  upon  proceas  of  contempt,  533. 
By  adding  parties : 

In  what  caaes  leave  will  be  given  for : 
after  demuirer,  380. 
plea,  387. 
anawer,  ibb 
replication,  393. 
publication,  ib. 

accttf,  where  there  haa  been  lacbea,  ib. 
decree,  ib. 
After  examination  of  witnesses, 

cauae  must  be  heard  upon  bill  and  anawer  aa  to  new  defeadint%  898. 
Aa  co-plaintiflb, 

not  alfowed  In  bills  for  discovery,  891. 
nolaiithoriaed  by  oommoo  order  after  anawar,  fib. 
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AMENDMENT  OF  BILL— CbnlmtMrf. 
By  addiog  pwtiM — Conimued. 
At  co-phintiffis    . 

mint  be  bj  fpedal  order  on  noticiB^  391. 
•ttpportod  by  aflUevit,  ib. 
and  cooient  of  new  plaintiff 
not  authoriied  by  oidinary  order  for  liberty  to  add  partial^  made  aft  the  hear- 
ins,  ibb 
By  atrikinff  out  partiM^ 

moat  be  on  payment  of  tbeir  ooatu^  398. 
By  alteiation  of  partiei^  609. 

by  changing  plaintiA  into  defendants,  ib. 
in  the  caie  of  an  inCuit  heir,  610. 

where  etidenoe  of  one  plaintiff  neoeamy  to  title  of  others  ib. 
By  the  introdnction  of  new  fact^  ib. 

fecta  whieh  ha^  occorred  aince  the  original  bill  filed  ought  not  in  general  to  be 
introduced,  ib. 
if  introduced,  objection  may  be  taken  by  plea  or  demurrer,  ib. 
or  by  answer,  claiming  the  aame  benefit,  ib. 
in  what  cases  subaequent  fiuets  may  be  introduced,  61 1 . 

where  they  are  merely  to  complete  an  inchoate  right,  ib. 
as  by  stating  administration  sued  out,  ib. 
or  probate,  ib. 
seoM*  where  plaintiff's  right  depends  upon  the  acl^  ib. 

e.  g,  the  enrolment  c^the  memorial  of  an  annuity,  619. 
where  fects  are  stated  in  defendant's  answer  which  render  explanation  necessary,  ib. 
By  the  introdnction  effects  stated  in  answer,  513. 

not  necessary  in  order  to  put  such  fects  in  issuer  ib. 
unleas  to  avoid  their  effiwt,  ib. 
or  to  institute  inquiry  into,  ib. 
but  introduction  of  such  fects  not  impertinent,  lb. 
By  altering  the  prayer : 

in  what  cases  court  will  allow  causa  to  stand  over,  with  liberty  to  amend  the 
prayer,  494. 
although  the  amendment  involves  the  introduction  of  a  new  party,  495. 
but  it  must  appear  by  the  bill  that  the  plaintiff  is  entitled  to  relie(  ib. 
plaintiff  not  entitled  to  make  a  new  case^  ib. 
secttf,  in  case  of  infante^  496. 
or  of  charities^  ib. 
Eflect  of  upon  plaintiff's  priority  over  cross  bill,  609. 
upon  process  of  contempt,  698. 
upon  common  injunction,  637. 
upon  special  injunction,  631. 
upon  ne  txeai  regno,  635. 
Older  Ibr  leave  to  amend : 

at  the  hearing  of  the  cause,  690. 
where  there  appears  to  be  a  defect  of  parties,  ib. 
where  matter  has  not  been  pot  in  issue  with  sufficient  certainty,  ib. 
where  prayer  is  inconsistent  with  the  case- made,  531. 
where  the  special  prayer  has  been  omitted,  ib. 

at  the  hearing,  bj  adding  •<  on  behalf  of  tbemselvea  and  others,"  830  (u )  336. 
where  improper  submissions  have  been  made  on  behalf  of  an  infent,  681. 
where  an  infent  heir-at-law  has  been  made  a  co-plaintifl^  ib. 
at  the  hearing  of  an  appeal,  ib. 
upon  an  interlocntory  motion,  633. 
upon  argument  of  a  demurrer,  631, 

where  demurrer  is  for  want  of  parties,  ib. 
where  demurrer  is  ore  ienue  it  will  be  made  without  costs,  633. 
•ecus,  where  plainUff  takes  an  order  to  amend  generally,  ib. 
upon  argument  of  plea,  ib. 
After  plea  or  demurrer  put  in,  634. 
if  not  aet  down,  should  state  that  it  has  not  been  set  down,  ib. 
after  it  haa  been  set  down,  ib. 

does  not  strike  demurrer  or  plea  out  of  the  paper,  ib. 
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AMENDMENT  OF  BlLL^Continued. 
Order  for  leave  to  tmend— C<m<mu«<f. 

bat  defendant  may  argue  the  plea  and  get  hia  C08t%  tb. 
After  aigament  of  plea  and  pending  the  dectaion  of  the  coart,  irregolary  536. 
After  plea  allowed,  not  granted  of  coune,  625. 
even  where  plea  ia  only  to  part,  ib. 
but  maat  be  made  the  aabject  of  apectal  motion,  ib. 
which  muat  apecify  the  amendments,  &c.,  ib. 
After  plea  replied  to,  moat  be  on  apecial  moUon,  626. 
Before  answer,  523. 
naaally  made  without  coati,  523. 
amendment  under,  puts  an  end  to  proceas  of  contempt,  ib. 

unleaa  amendment  made  without  prejudice  to  the  proceae,  ib. 
or  in  caae  of  piiaonera  in  custody  under  1  Will.  4,  c.  36,  a.  15,  rale  10,  ib. 
Without  prejudice  to  common  injunction,  527. 
,    not  permitted  before  answer  unleas  upon  apecial  application,  ib. 
which  must  specify  the  amendment,  ib. 
principle  of  the  practice,  528. 

after  full  answer,  not  permitted  till  merits  have  been  diacussed,  532. 
motion  for  must  be  made  to  the  court,  543. 
Pending  exceptions  not  made : 
without  special  application,  ib. 

If  plaintiff  amends  pending  exceptions  he  waives  them,  ib. 
teeus  where  amendment  is  only  by  adding  a  defendant,  531. 
upon  exceptions  allowed  granted  of  course,  528. 
or  submitted  to,  529. 

even  where  a  bill  has  been  already  amended,  ib. 

but  plaintiff  must  wait  till  report  has  been  filed,  ib. 

amendment  under,  does  not  prejudice  an  injunction,  but  if  dafondant  anew 

before  service  of  the  order,  he  may  move  to  dissolve,  ib. 
Hota  in  the  exchequer,  580. 
Without  prejudice  to  special  injunction,  531. 
granted  as  of  couiae,  ib. 

but  not  re-amendment  without  special  application,  ib. 
After  ne  exeat  regno,  535. 
After  fuU  answer, 
cannot  be  granted  without  prejudice  to  common  injunction  till  merits  have  been  db- 

cussed,  532. 
Efiect  of  new  orders,  535. 

13th  order  confined  to  amendment  after  answer,  636. 

does  not  extend  to  amendments  required  by  anawer  of  a  new  defendant  added 

by  amendment,  538. 
after  full  answer  one  amendment  only,  536. 
unless  upon  special  application,  ib. 
or  to  remedy  clerical  errors,  537. 
or  errors  in  dates  or  sums,  ib. 
After  insufficient  answer  or  demurrer,  will  not  preclude  one  amendmeot  after  foB 

answer,  ib. 
Afler  answer  to  amended  bill,  one  further  order  to  amend,  538. 
Muat  be  obtained  within  six  weeks  after  answer  is  deemed  sufficient,  ib. 
but  may  be  obtained  at  any  time  within  the  six  weeks,  539. 
the  six  weeks  to  be  computed  from  the  time  when  the  answer  of  the  last  defendant 

is  to  be  deemed  sufficient,  ib. 
but  not  of  a  defendant  charged  to  be  out  of  the  jurisdiction,  ib. 
Trinity  and  Michaelmas  vacation  not  to  be  included  in  the  six  weeks,  ib. 
no  motion  to  dismiss  bill  till  time  for  obtaining  order  to  amend  has  elapsed,  546. 
but  may  be  made  by  defendants  whose  answers  have  been  filed  a  aufficient  tine, 

though  the  other  defendants  have  not  answered,  541. 
cannot  be  obtained  after  usual  time^  on  the  ground  that  defendant  abroad  has  not 
answered,  261. 
After  replication,  544. 
by  adding  parties*  ib. 
may  be  made  without  withdiBwing  replication,  ib. 
After  pnUicatioD,  ib. 
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Older  for  leave  to  amend — Continued. 

must  be  upon  notice  of  motion^  554. 

and  caoae  mutt  be  heard  aa  to  aacb  defendants  upon  bill  and  answer,  545. 
In  what  cases  neoessaij  to  witbdraw  replication  before  amendment,  ib. 

not  where  amendment  is  by  adding  parties,  ib. 
All  applications  to  withdraw  replication  and  amend,  special,  546. 
and  must  be  made  before  a  master,  ib. 
Application  for : 

if  special,  must  be  made  to  a  master,  543. 
and  not  to  a  judge  of  the  court,  ib. 
unless  upon  appeal,  ib. 

teeua  in  case  of  orders  of  course,  543. 
where  accompanied  with  leave  to  withdraw,  replication  must  be  made  to  a  master,  ib. 
if  without  pcBJudioe  to  injunction  must  be  to  the  court,  ib. 
Vide  Master  ik  OmsiSAnT. 
Irregularly  obtained, 

will  not  prevent  dismissal  of  bill,  541. 
but  acceptance  of  costs  will  waive  the  irregularity,  ib. 
or  application  to  have  office  copy  of  the  bill  amended,  542. 
not  ser^d,  will  not  prevent  dismissal  of  bill,  541. 

aecuBf  where  served  before  motion  to  dismiss  is  made,  ib. 
Service  of  order,  547. 

where  amendment  is  to  be  upon  payment  of  oosts^  ib. 
after  notice  of  motion  to  dismiss,  and  before  niotion  made,  good,  541. 
Within  what  time  it  it  must  be  made : 

in  every  order  to  amend,  plaintiff  must  undertake  to  do  it  within  three  weeks,  546. 
Trinity  and  Michaelmas  vacation  not  to  be  computed,  646. 
How  made,  547. 

by  interlining  record,  ib. 
new  engrossment,  in  what  cases  neceanry,  548. 
must  be  signed  by  counsel,  547. 

proceeding  where  plaintiff  has  undertaken  to  amend  office  copy,  548. 
plaintiff  must  call  upon  defendant  to  produce  his  copy,  ib. 
if  defendant  after  notice  does  not  produce  his  copy,  he  cannot  afterwards  ob- 
ject, ib. 
under  order  to  amend  without  costs  on  undertaking  to  amend  copy,  plaintiff 
may  file  engrossment  on  payment  of  SOe.  coats,  649. 
Iiragularity  in: 

may  be  taken  advantage  of  by  demurrer  or  plea,  551. 
but  defendant  may  claim  the  same  benefit  by  answer,  ib. 
in  what  cases  amendments  may  be  expunged,  ib. 
bill  may  be  taken  off  the  file  for,  ib. 

after  answer  claiming  same  benefit  as  if  defendant  had  demurred  or  pleaded,  ib. 
Coats  of,  ib. 

to  be  paid  by  plaintiff  as  costs  in  the  cause,  where  such  coats  are  ordered  to  be  paid 

by  him,  553. 
tecuBf  where  amendments  have  been  made  by  special  leave^  occasioned  by  defend- 
ant's defeult,  ib. 
bnt  sums  already  paid  are  to  be  deducted,  ib. 

where  costs  are  to  be  paid  by  defendant,  costs  of  amendment  are  to  be  deducted,  ib. 
where  amendments  change  the  whole  case^  ib. 
ANCESTOR : 

Admission  of  will  by,  will  bind  infant,  239. 
ANNUITANTS.     Vide  Partiis. 

ANNUITY,  ARREARS  OF : 

Owner  of  inheritance  not  necessary  party  to,  854. 

Bill  for,  need  not  state  registration,  471. 

In  suits  for,  land  cannot  be  decreed  under  prayer  for  general  relief,  490. 

Arreara  of,  cannot  be  seised  under  a  sequestration  in  mesne  process,  637. 
ANSWER : 

Separate  answer  by  husband, 
in  what  cases  permitted,  209. 
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Separate  aoiwer  by  hnibaiid — Continued. 

ooght  to  have  an  order  to  warrant  it,  S09. 
Separate  answer  bj  wife»  when  allowed,  310.     Vide  Fbmb  Cotbet. 
Of  Feme  covert, 

in  what  eases  it  may  be  read  against  her.     Vide  Fxhb  Ootbst. 
Of  person  of  weak  inteliectt 

may  be  taken  by  guardian,  348. 
may  read  against  him,  849. 
Of  an  in&nt.     Vide  Ivwaht. 
Of  a  defendant  having  no  interest, 

whether  he  can  protect  himself  from  discovery  by,  897. 
To  amended  bill, 

after  original  bUl  answered,  should  be  confined  to  amendments^  509. 
defendant  may  claim  the  same  beneftt  of  an  objection  to  amended  bill  as  he  wooU 
have  been  entitled  to  had  he  pleaded  or  demurred,  610. 
Of  Attorney  General.     Vide  Attobitbt  Gbvbbal. 
By  husband  alone,  in  bill  against  him  and  his  wife,  without  order,  no  answer,  684. 

will  not  prevent  bill  being  taken  pro  eonfeno^  ib. 
Of  prisoner: 

in  what  cases  plaintiff  may  put  in  answer  for  prisoner  in  custody,  674. 
Insufficient : 

if  defendant  put  in  three  insufficisot  answers,  he  cannot  be  disdiaiged  upon  polliif 

a  fourth  answer,  but  must  be  examined  upon  interrogatories^  661  (n). 
will  not  prevent  bill  being  taken  pro  eofi/eseo,  683. 
Commission  to  take — cannot  be  iKued  after  attachment  with  proclamations  rttitmBifat 
not  answering,  609. 
seeiM,  before  return,  ih. 

practice  in  cases  where  attachment  has  issued  for  want  of  appearance,  ib. 
Acceptance  of: 

by  taking  an  office  copy,  664. 
sectM,  where  coupled  with  demurrer,  ib. 
by  movmg  upon  admiesions  in,  663. 
a  waiver  of  contempt,  ib. 

but  not  of  right  to  costs,  ib. 
as  costs  in  the  cause,  ib. 
APPEAL : 

Order  to  amend  IhU  made  at  the  hearing  of,  591. 

by  converting  it  into  an  information,  ib. 
hi  forma  pauperia.    Vide  Forma  pauperis. 
APPEARANCE : 

Tor  feme  eooert,  must  be  entered  by  husband,  217. 
By  party  absconding : 

within  what  time  sufficient  to  prevent  decree  abeolute^  873. 
In  what  cases  it  may  be  entered  for  persons  abroad,  281 . 
In  what  manner  entered  by  plaintiff  for  a  defiindant  in  prison,  594. 
Will  waive  irregularity  of  process  for  contempt  in  not  appearing,  667. 

eeetu,  appearance  with  the  registrar,  ib. 
To  attachment,  will  not  waive  defect  in  writ  or  former  process,  ib. 
With  the  registrar : 

must  be  entered  before  party  applies  to  discharge  irregular  process  of  conlenpt 
issued  for  not  appearing,  ib. 
APPOINTEES  OF  FEME  COVERT.     FWc  Pabtiss. 
APPROPRIATION : 

Its  eflect  upon  wife's  right  by  survivorship^  155. 
ARBITRATORS: 

Cannot  be  made  parties  to  bills  to  Impeach  their  award,  395. 
seetM,  whdire  charged  with  gross  fraud  or  misconduct,  ib. 
May  be  made  to  pay  costs  in  cases  of  fraud  or  improper  conduct,  ib. 
May  plead  award  in  bar  to  discovery  of  their  motives  in  making  award,  ib. 
Must  answer  charges  of  fraud  or  corruption,  ib. 
ARREARS.     Vide  Akituitt.     Pabtibs. 
ARREST  UPON  ATTACHMENT : 

May  be  made  by  bailiff  out  of  his  hundred,  584. 
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ARREST  UPON  ATTACHMENT^Con/Jmierf. 
bat  nol  out  of  his  county,  585. 
M«y  be  by  tnthority  of  bailiflf  thoagh  he  b  not  preeeat  ot  in  sight,  ib. 
Mnet  not  be  made  on  a  Sunday,  ib. 
Mciw,  after  an  eacape^  ib. 
or  upon  Lord  Chancellor's  warrant,  ib. 
must  not  be  after  return  day,  ib. 
Breaking  oaler  doora  not  juitifiable  under  attachment,  686. 
Sheriff  not  entitled  to  fees  firom  party  improperly  arrested,  585. 
ARREST  ON  A  SUNDAY : 

By  oommisriooers  of  rebellion,  good,  613. 
but  only  in  case  of  necessity,  ib. 
Metis,  on  attachment,  585. 
ARTICLES.     Vide  MAmmiAOx  Abtzc&m. 
ASSIGNEE  : 

Of  husband  (of  wife's  property:  ) 

wife^s  right  to  maintenance  as  against,  135,  186,  187. 

will  not  afisct  a  purchaser  for  valuable  oonrideratton,  136. 
unloM  there  has  been  a  previous  feilure  to  maintain  her,  136. 
where  she  has  a  life  interest  only,  143,  L44. 

Of  a  bond, 

bringing  action  in  name  of  himself  and  principal,  how  restrained,  265. 
Vide  SuaFOiirA  (SuasTirvTsn  Ssbtics.) 
Pendente  lite. 

need  not  be  made  a  party,  378. 

unless  the  legal  estate  is  vested  in  him,  ib. 

may  make  himself  a  party  by  supplemental  bill,  ib. 

may  petition  that  assignor  shall  not  have  money  out  of  court  without  notice,  ib. 

ASSIGNEES  OF  BANKRUPTS  AND  INSOLVENTS : 

Made  parties  by  supplemental  bill,  entitled  to  ftesh  security  for  costs,  39  (n.) 
Unable  or  refuring  to  institute  a  suit,  proceedings  in  consequence,  71. 
In  what  cases  they  will  be  ordered  to  allow  the  bankrupt  to  use  their  names,  ib. 
cannot  be  sued  by  bankrupt  in  respect  of  the  surplus^  ib. 

even  though  uncertificated,  73. 

sectw,  where  bankrupt  has  assigned  his  surplus,  75. 
all  the  property  of  the  bankrupt  vested  in  them  without  conveyance,  74,  78. 
no  registry,  leeoid  or  enrolment  of  their  appointment  necessary,  74. 
May  be  sued  for  surplus  by  the  person  to  whom  bankrupt  or  insolvent  has  assigned  ii,  75. 
As  to  the  commencement  of  suits  by,  without  concurrence  of  tlie  creditors,  80. 
Efiect  of  death  of,  and  appointment  of  new, 

in  bankruptcy,  86. 

in  insolvency,  85. 
Suits  by,  where  one  partner  only  is  bankrupt,  86. 

validity  of  the  adjudication  how  disputed  under  the  old  Acts,  87. 

under  the  Bankruptcy  Court  Act,  88. 

in  what  cases  it  may  be  disputed,  89. 
Of  a  defendant  becoming  bankrupt  or  insolvent,  must  be  brought  before  the  Court  by 

supplemental  bill,  254. 
Death  of  sole  assignee,  is  an  abatement  of  the  suit,  ib. 
Evidence  taken  against  bankrupt  may  be  read  against  assignees,  355. 

sectfs,  where  bankruptcy  took  place  before  evidence  was  taken,  ib. 
Provisional: 

costs  oi,  ih  cases  of  foreclosure,  255. 
ASSIGNMENT : 

Its  eflect  upon  wife's  right  by  survivorship  to  her  chose  in  action,  159,  161. 

Where  for  a  valuable  constdenitiouy  ib. 

where  voluntary,  163. 

where  by  act  of  biw,  ib. 

»'s  concurrence  in  will  not  bar  her  right  by  survivorship  where  assignment  by  hus- 
band would  not,  168. 

even  though  consent  be  given  in  Court,  164. 
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Of  wife's  fibatteU  real : 

effect  of  upon  her  right  by  sormonhip^  169,  170«  171. 
ASSIGNOR : 

Of  chose  in  eetion, 

may  be  joined  with  assignee  ss  co-plaintifi(  401.     Vidt  PAmrias. 
Of  shares  in  a  trading  company.     Vide  pAmTiss. 
Of  equitable  interests.     Vidt  Partiss. 
ASSISTANCE,  WRIT  OF: 

Whether  issued  in  cases  of  sequestration  without  prerions  injunction,  643, 
ATTACHMENT : 

Derivation  of  the  word,  678, 
Difference  between^-and  a  eopuu,  688. 
Nature  of  the  writ,  ib. 

Not  issued  against  a  corporation  aggregate,  189. 
against  the  attorney  general,  576. 
or  against  a  member  of  parliament,  ib. 
aeeus,  an  infant  peer,  ib. 
or  against  the  warden  of  the  fleet,  ib. 
or  a  sworn  clerk,  ib. 
Form  o^  674. 

against  baron  and  feme,  675. 
Must  be  made  out  into  the  proper  county,  676. 
Several  attachments  may  be  issued  against  the  same  defendant  into  diflerent  eonnlies.  ib. 

but  only  one  must  be  executed,  ib. 
Into  counties  palatine^  ib. 
of  Lancaster,  ib. 
of  Chester,  677. 
of  Durham,  ib. 
Into  cities  or  towns  which  are  counties  in  themselves^  ib. 
Into  the  Cinque  Ports,  ib. 
Return  day,  ib. 

if  m  term  time  must  be  on  a  return  day,  578. 

may  be  in  vacation,  677. 

where  party  resides  within  SO  miles  of  London  it  may  be  immediate,  677. 

where  party  resides  more  than  20  miles  from  London,  678. 

there  must  be  15  days  between  the  teste  and  the  return,  ib. 
How  sued  out  and  issued,  ib. 
in  ibrma  pauperis,  581. 
in  ordinary  cases,  578. 
Order  for,  in  what  cases  necessaiy,  ib. 

where  defendant  resides  in  the  United  Kingdom  out  of  the  jurisdiction,  ib. 
or  in  the  Isle  of  Man,  ib. 
against  a  feme  covert,  579. 

where  one  has  been  already  issued  and  defendant  discharged  out  of  custody 
upon  promise  which  he  fails  to  perform,  ib. 
In  what  cases  unnecessary : 

in  all  cases  except  those  above  specified,  578. 
How  sued  out  and  issued  in  ordinary  cases : 

Affidavit,  where  necessary  previous  to  issuing,  679. 
where  it  is  for  non-appearance,  ib. 
MCtM,  where  for  not  answering,  ib. 
must  be  filed  before  attachment  is  ismied,  ib. 
Notice  of,  whether  necessary  to  be  given,  ib. 
Sealing  of,  in  what  manner  done,  580. 

must  not  be  before  party  is  in  contempt,  ib. 
Indorsement  of,  ib. 
Entry  of,  in  registrar's  book,  ib. 

cannot  be  made  without  a  note  from  the  cleik  in  court,  ib. 
When  considered  to  be  issued,  681. 
Irregular 

if  sealed  before  party  in  contempt,  680. 
if  issued  before  entry  in  registrar's  book,  ib. 

in  bill  book,  ib. 
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etiam  in  cues  of  amended  billi^*58I. 
£xecation  of: 

general  order  relating  to,  ib. 

where  it  intended  to  proceed  to  a  seigcant-at-armi  or  seqaestration  onder  1  Will. 

4,  c.  86,  s.  15,  ib. 
in  caae  of  an  infant,  58S. 

of  a  feme  covert,  586. 
within  what  timto,  ib. 

where  it  is  returnable  immediately,  ib. 
Delivery  of,  to  sheriff  or  ander-aberi£^  582. 
Duty  of  slieriff,  ib. 

where  defendant  is  already  in  custody,  ib. 

sheriff  mast  not  discbarge  prisoner  under  Insolvent  Act,  ib. 
sheriff  not  to  detain  defendant  in  custody  beyond  a  limited  time,  583. 
where  defendant  is  not  in  custody,  ib. 
sheriff  to  make  a  return,  686. 
or  if  he  omits  to  do  so  he  may  be  amerced,  589. 

or  committed,  ib. 
not  to  break  outer  doors,  586. 

sheriff  not  entitled  to  fees  from  party  improperly  arrested,  585. 
may  permit  party  to  be  at  larg^  after  arrest  upon  mesne  process,  586. 

but  it  is  at  his  own  peril,  ib. 
warrant  to  sheriff's  0!fficar,  588. 
form  o^  lb. 

must  be  subscribed  or  indoxaed  with  name  of  clerk  in  court,  584. 
must  be  taade  before  arres^  ib. 
retom  to^  by  baili£^  585. 
Execution  of  warrant 

may  be  executed  by  bailiff  out  of  his  hundred,  ib. 
but  not  out  of  the  county,  ib. 
must  not  be  on  a  Sunday,  ib. 
seeuj,  on  an  escape,  ib. 
a  Lord  Chancellor's  wanant,  ib. 
nor  after  the  return  day,  ib. 
after  arrest,  586. 
Ball  may  be  taken  upon  mesne  procest,  ib. 

cannot  be  put  in  upon  arrest  for  not  obeying  order  or  decree,  587. 
Bail  bond,  ib. 

assignment  ai,  ib. 
action  npon,  ib. 

will  not  preclude  ibe  plaintiff  from  sending  messenger,  ib. 
how  restrained,  588. 
Return  to^ 

how  compelled  against  sheri^  589. 
against  Chancellor  of  Lancaster,  590. 
must  be  in  the  name  of  the  sheiifl^  586,  589. 
must  be  true,  589. 

ought  to  be  on  the  day  named  for  the  return,  ib. 
or,  if  returnable  immediately,  as  soon  as  it  is  executed,  ib. 
Non  ett  inventuSf  590. 
Cepi  eorpuM,  ib. 
where  bail  has  been  taken,  ib. 
where  defendant  is  in  custody,  ib. 
Special,  591. 
where  defendant  is  in  custody  on  a  criminal  charge,  ib. 
where  defendant  of  unsound  mind,  ib. 
by  Chancellor  of  Lancaster,  590. 
Coats  c€,  59L 

into  Ireland,  to  enforce  a  decree  or  order  made  in  England,  34. 
into  England,  to  enforce  a  decree  or  order  made  in  Ireland,  33. 
ATTACHMENT  WrfH  PROCLAMATIONS: 
Origin  ci,  605.     . 
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ATTACHMENT  WITH  PROCLAMATIONS— Cffiitmiol. 
bi  what  casea  mnmd^  606. 

for  wni  of  appeaianoey  ib. 
for  wKDi  of  anawer,  lb. 
In  what  caaea  it  may  be  diapenaed  with  under  1  W.  4^  c  80,  a.  15,  ib. 
Where  affidavit  required  by  Uie  atatate  cannot  be  niade,  old  prac^ 
lasuea  without  order,  607. 

HeuBf  where  defendanti  aiereadent  in  Ireland  or  Scotland,  or  in  the  Uk  of  Man,  ik 
Fonn  of  the  writ,  ib. 

letnm  day,  ib. 
How  made  out,  lb. 
Indonenent,  ib. 

^ust  be  entered  with  the  regiatnar,  ib. 
Execution  oi,  ib. 

aheriff  cannot  juatify  bieakiiig  door%  608. 
ReAuni, 

mm  ut  inventuif  ib. 
eepi  corpus^  ib. 
Prooeedinga  after  return : 

pfTBctice  aa  to  putting  in  plea,  609. 
granting  dn&mtM,  ib. 
upon  contempt,  by  not  appearing^  ib. 
Coata  o(  610. 
ATTAINDER: 

Origin  of  the  term,  63. 
EfiSwta  o^  ib. 

incapacity  to  aue,  ib. 
forfeiture  of  real  and  peraonal  eatate,  ib. 
in  treaaon,  64. 
in  felony,  ib. 
from  what  time,  ib. 
of  real  estate,  ib. 
of  peiaonal  egtale,  ib. 
Plea  o(  65. 
of  anoeator,  plea  o^  ib. 
what  thinga  forfeited  by,  ib. 
in  what  manner  taken  adTantage  o(  ib. 
efiect  of  rereraal  of,  66. 

di£krence  between  a  pardon  and  reveraal,  67. 
Of  huaband  conaidered  a  dTil  death,  118. 
by  Act  of  Parliament,  ib. 
by  ordinazy  proceas,  ib. 
ATTAINTED  PERSONS: 

Ought  not  to  be  defendanta,  175. 
In  what  caaea  they  may  be  defendanta^  355. 
ATTESTATION: 

Of  a  will  of  land  need  not  be  averred  in  a  bill,  473. 
although  auch  averment  ia  uaual,  474. 
ATTORNEY  GENERAL: 

Neoeiaary  party  to  a  auit  for  the  property  of  an  outlaw,  7. 

by  ti^e  grantee  of  the  Crowir  a  choae  in  action,  ib. 
Of  hie  right  coata,  12. 

in  interiocutory  applications,  13. 
in  caaea  of  charity,  13. 

where  he  attends,  by  a  aeparate  solicitor  from  relator,  ib. 
May  attend  by  a  different  aolicitor  from  the  relator  ia  oaaea  where  cottuaidn  b  suipartwl,  11 
Cannot  be  nude  a  defendant,  175. 

where  rights  of  the  Crown  are  immediately  concerned,  lb. 
except  in  certain  caaea  in  the  Court  of  Exchequer,  ib. 
relating  to  the  revenue,  ib. 
where  Crown  is  seised  of  equity  of  reden^rtion,  176. 

and  the  mortgage  is  equitable,  ib. 
In  the  case  of  accountants  to  the  Crown,  ib. 
Not  protected  from  diaoovery  by  demunrer  if  plaintiff  entitled  to  relief  177. 
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Where  a  right  hi  the  Crown  appeen  upon  the  nootdf  court  win  not  proceed  withoat 

him,  178. 
A  naceemy  party  where  rights  of  the  Grawn  are  not  immediately  concerned^  ib. 
where  a  defendant  is  an  outlaw,  179. 
where  suit  relates  to  the  boundaries  of  a  colony,  ib. 
where  parties  claim  under  distinct  grants,  resenring  different  rents^  ib. 
where  a  title  in  the  Crown  appears  upon  record,  ib. 

although  no  daim  made,  ib. 
where  there  is  a  trust  without  any  specific  purpose,  180. 
in  suits  relating  to  the  property  of  a  foreign  state,  where  the  goremment  of  such 

state  is  not  recognized,  ib. 
where  the  King  is  protector  of  tfie  rights  of  otfien^  ib. 
as  grsntor  of  a  chose  in  action,  ib. 
where  the  subject  matter  is  appropriated  to  a  charity,  181. 

9eeu9  where  it  is  given  to  the  officers  of  a  diaritable  foundation,  ib. 
or  where  there  is  a  trustee  for  the  charity,  ib. 
or  where  it  is  a  private  charity,  ib. 
where  charitable  legacy  is  given  to  an  institution  which  is  not  permanaiil  or 
defined,  188. 
Proeess  against, 

where  he  omits  to  qvpear,  183. 
or  to  answer,  ib. 
Time  limited  for  him  to  put  in  his  answer,  184. 
Of  takfaig  bill  fnro  €onfe$»o  against,  188,  687. 
Answer  o^  184. 

in  what  cases  it  ought  to  be  full,  ib. 
is  put  in  without  oath,  186. 
is  signed  by  htm,  ib. 
not  liable  to  exception,  ib. 
Defendant,  in  what  cases  liable  to  costs,  ib. 

as  between  solicitor  and  client,  ib.     Vide  Pabtibb. 
ATTORNEY  GENERAL  TO  THE  QUEEN  CONSORT.     rUk  Qubbb  Cossost. 
ATTORNEY  GENERAL  TO  THE  PRINCE  OF  WALES. 

Vide  DuKx  or  Cobvwaix. 
ATTORNEY : 

Whether  he  can  be  compelled  ta  answer  a  blli  of  discovery,  186. 
having  the  custody  of  deeds,  dice     Vide  Pabtibs. 
Substituted  service  upon,  868. 
Power  of.     VMe  Powsb  or  Attobbxt. 
ATTORNMENT: 

Proceedings  to  compel  tenants  to  attorn  to  sequestrators,  641.     Vide  SaavasTBATioB. 
AUCTION,     ride  Pubcbasbb. 
AUCTIONEER: 

May  be  joined  as  co-plaintiff  with  his  employer,  400. 
AUTHORITY: 

To  defend  a  suit  may  be  general,  408. 
To  file  bill,  must  be  special,  ib. 
but  may  be  by  parol,  ib. 
must  be  from  all  the  pUintifls,  404. 
Proceeding  where  bill  filed  without  authority,  ib. 
on  behalf  of  feme  covert,  ib. 
as  co-plaintifl^  406. 

wiiere  plaintiff  makes  discovery  after  decree,  ib. 
Motion  to  take  bill  off  the  file,  ib. 

most  be  made  as  soon  as  possible,  ib. 

may  be  ordered  to  stand  over  till  the  hearings  ib. 

AUTRE  DROIT: 

PerMiDs  suing  in,  cannot  be  admitted /brma  pauperiif  48. 
AVERMENT: 

Contnffy  to  historical  truth,  not  noticed,  88. 
AWARD: 

Eifect  of  upon  wife's  right  by  sunrivorriiip^  167. 
BiDa  to  impeach.     Vide  Abbitbatobs. 
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BAIL: 

May  be  takeil  to  an  attachment  in  mesne  prooeaB,  686. 
How  put  in,  587. 

Cannot  be  taken  by  iiergeantp«t-ann8,  625. 

In  what  cawa  it  may  be  taken  under  a  oomnuasion  of  rebellion,  613. 
BAIL  BOND: 

Assignment  o(  587. 

Action  upon,  will  not  be  precluded  by  plaintiff  sending  a  measengeri  587. 

How  restrained,  588. 
BAILIFF  (SHERIFF'S): 

Duty  of,  in  making  arrest  under  an  attachment,  581.     Vide  Abbxst.    ATTAcnorr. 
BALANCE,  interest  on.     Vide  Iittkrkst. 
BANISHMENT  of  husband,  a  dvii  death,  1 18. 
BANK  OF  ENGLAND: 

Governor  and  Company  of,  may  be  defendants  to  a  suit  to  restrain  transfer  of  stock  or 
payment  of  dividends,  197. 

notwithstanding  40  Geo.  3,  c.  36,-200. 
By  40  Geo.  8,  c.  36,  bank  may  be  compelled  to  suffer  a  transfer  or  payment  of  difi- 
dends,  198. 

or  restrained  from  so  doing  although  not  parties,  ib. 
Made  parties  unnecessarily,  bill  will  be  dismissed  with  costs,  300. 
Effect  of  notice  upon  them  in  authorizing  the  restraint  of  transfer,  dec,  ib. 
Injunction  against  cannot  be  obtained  unless  upon  notice  to  the  odier  parties  901. 

except  in  cases  of  urgency,  ib. 

in  which  case  motion  must  be  made  on  affidavit. 
Interpleader  by,  in  what  cases  proper,  ib. 
Of  proceedings  by  dittringaa  against,  in  the  Exchequer,  ib. 

must  be  accompanied  by  notice  of  the  object  of  it,  ib. 

after  dieiringtu  bill  ought.to  be  filed  in  the  Exchequer,  203. 
Not  bound  to  notice  a  trust  of  stock  in  the  public  funds,  ib. 
Whether  bound  to  notice  a  specific  bequest  of  stock,  303. 
BANKRUPT: 

Defendant  becoming,  his  assignees  entitled  to  firesh  security  for  costs,  30,  n. 

May  petition  ixi  forma  pauperit^  43. 

AU  hu  property  vested  in  his  assignees  without  assignment,  67,  n.  (a) . 

secue,  under  the  old  law,  69. 
Not  personally  disabled  from  suing,  68. 
In  what  cases  he  may  sue,  69, 

when  he  has  traded  with  consent  of  his  assignee^  ib. 

when  he  has  been  employed  by  asognees,  ib. 
Uncertificated, 

may  hold  property  against  «11  but  his  assignees,  ib. 
May  file  a  bill  of  diKovery  when  sued  at  law,  ib. 

and  for  an  account,  but  not  for  relief  70. 

aeeue,  where  assignees  have'  feiled  in  q)ectment,  ib. 
Cannot  sue  for  property  vested  in  his  assignees,  lb. 

though  he  alleges  collusion,  ib. 

though  the  commission  is  invalid,  ib. 
Cannot  by  bill  impeach  the  commission,  ib. 
How  he  must  proceed  when  he  wants  to  institute  a  suit,  71 . 
When  permitted  to  use  the  names  of  lus  assignees,  ib. 
Cannot  file  a  bill  to  redeem  a  mortgage,  ib. 
Cannot  sue  his  assignees,  ib. 

even  though  uncertificated,  73. 
Cannot  sue  for  his  property  abroad,  73. 

or  in  the  colonies,  ib. 

or  in  Scotland,  ib. 
All  his  property,  whether  in  England,  Scotland,  Ireland,  plantations  or  oolonies, 

in  his  assignees,  74,  78. 
Effect  of  death  or  removal  of  assignees,  and  appointment  of  new  ones,  74,  86. 
May  assign  hb  right  to  the  surplus  of  his  estate,  75. 

assignee  of  surplus  may  sue  the  assignees  for  it,  ib. 
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Certificated,  may  sue  for  property  •ubeeqiiendy  acquired,  76. 

9eeu8,  where  it  is  a  second  bankruptcy,  ib. 
Diflference  between  an  insolvent  debtor  with  regard  to  after-acquired  property,  76. 
As  to  the  commencement  of  suits  by  assignees  without  consent  of  the  creditors,  80. 
Suits  by  assignees  where  one  partner  only  becomes  bankrupt,  ib. 
Ought  not  to  be  a  defendant,  174. 
Cannot  be  defendant  to  a  bill  praying  relief  249. 

if  made  so,  may  demur,  ib. 

both  to  discovery  and  relief  253. 

unless  fraud  is  alleged  against  him,  ib. 

may  be  defendant  to  a  bUl  of  discovery  merely,  250. 
E'videnoe  taken  against  in  original  suit  may  be  resd  against  assignee,  255. 

teeua,  where  taken  after  commission  issued,  ib.      Vide  Partixs. 
BA^iKRUPTCY: 
Theoiy  of,  71. 
Of  plaintiff  may  be  taken  advantage  of^ 

by  demurrer,  77. 

by  plea,  ib. 
Between  filing  of  bill  and  plea  may  be  pleaded,  ib. 
Form  of  plea  o^  ib. 

since  Bankruptcy  Court  Act,  78. 
Efiect  of  bankruptcy  of  plaintiff  after  suit  commenced, 

in  Chancery,  ib. 

in  the  Exchequer,  ib. 
Of  continuing  a  suit  after  bankruptcy  of  plainti£^ 

in  Chancery,  79. 

in  the  Exchequer,  78. 
Of  plaintiff^  practice  as  to  dissolving  injunction  in  case  o^  80. 

in  Chancery,  ib. 

in  the  Exchequer,  ib. 
Court  of: 

Established  by  1  dc  2  Will.  4,  c.  56,  88. 

Proceedings  by  bankrupt  in,  to  dispute  adjudication,  ib. 

Evidence  in  support  of  commission,  old  practice  as  to,  86. 

Practice  where  it  is  intended  to  dispute  the  adjudication,  87. 
difference  between  fcnmer  and  present  enactments^  88. 
under  the  Bankruptcy  Court  Act,  ib.  n. 
Depositions  in,  where  conclusive  evidence  of  validity  of  adjudication,  ib. 

only  conclusive  evidence  of  &cts,  and  not  of  condusioiM  from,  89. 
Act  of: 

In  what  cases  it  may  be  disputed,  87,  89. 

Of  the  notice  required  to  enable  defendant  to  dispute,  87. 

Where  depositions  are  conclusive  evidence  ot,  88. 

Within  what  period  it  may  be  disputed,  88,  89. 
Proof  of  debt  in, 

its  eSEoci  upon  wife's  right  by  survivorship^  157. 
Of  husband: 

its  efiect  upon  wife's  right  by  survivorship^  162. 

will  not  deprive  wife  of  her  right  to  a  settlement,  168. 
Vide  HvsBAiTD.     Fkxe  Coysrt. 
Of  a  defendant,  no  abatement  of  suit. 

Plaintiff  may  either  dismiss  his  bill,  254. 
or  go  on  against  assignees,  ib. 

Assignees  must  be  brou^t  before  the  court  by  supplemental  bill,  ib. 

Death  of  sole  assignee  abates  suit,  ib. 

BATTERY  of  person  serving  Subpoena.     Vide  SuaFoiVA,  Contempt  of. 
BILL: 

Genenl  nature  o(  411. 

what  it  must  contain,  ib. 

feimal  parts  eft,  412. 
Most  be  for  an  adequate  value,  481. 

Court  will  not  entertain  a  suit  for  matter  under  10/.,  ib. 

or  40».  per  annum,  432. 

Vol.  IV.— a. 
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except  in  caaes  of  charitiety  482« 
or  fraud,  ib. 

or  to  estoblish  a  ligfaty  ib. 
or  for  quit-rents,  ib. 
Inadequacy  of  value,  how  taken  advantage  ai,  ib» 
by  the  defendant,  ib. 
by  the  court,  ib. 
Cannot  be  for  part  of  a  matter,  ib. 

nc»r  for  one  of  two  claima  upon  the  tame  defisndant,  433. 
nor  in  respect  of  one  of  two  mortgages  by  same  defendant,  ib. 
nor  where  there  is  a  mortgage  and  bond  from  one  only,  ib. 
Limitation  of  the  rule  where  matter  is  incapable  of  immediate  dedsuHi,  494. 
as  in  bills  for  preservation  of  evidence,  ib. 

for  the  preservation  of  property  pending  litigation  in  other  coarta^  ib.    . 
Whether  a  bill  can  be  sustained  for  paxtnerahip  accounts  without  piayin^  a  diaoio- 

tion,  435. 
Must  not  be  multifeiious,  437.     Vide  Miri.TiTAniou8]rs88. 
Must  not  be  scandalous  or  impertinent,  4^1.     Vide  Scakdal  A.if9  Ixpbbtivxvci. 
In  what  case  it  may  be  filed  hyfeme  covert,  149. 
against  her  husband,  150. 
husband  must  be  substantive  party,  ib. 
DifiEerent  sorts  o^  402. 
Original,  ib. 

praying  relief,  ib. 
not  praying  relief  ib. 
Not  original,  403. 
In  the  nature  of  original,  403. 
Praying  the  decree  of  the  couTt*  ib. 
Of  interpleader,  ib. 
Certiorari,  ib. 

To  perpetuate  testimony,  ib. 
Of  discoveiy,  ib. 
Of  the  authority  to  file,  ib. 

Vide  Authority.     Solicitor.     SAircTioir  of  ths  Cornr. 
By  whom  prepared,  408. 

should  strictly  he  prepared  by  the  solicitor,  ib. 
but  usually  drawn  by  counsel,  ib. 
Signature  of  counsel  to, 

necesaaiy  eiUier  to  draft  or  engrossment^  409. 
omission  of,  may  be  objected  to  by  demurrer,  409. 

or  motion,  ib. 
reference  to  the  master  to  inquire  into^  ib. 
necessary  to  amended  bill,  410. 

seeua,  where  the  amendments  have  been  inserted  in  the  origiiial  draft,  ib. 
imless  made  by  another  counsel,  ib. 
foigery  o(  proceedings  when  committed,  ib. 
order  of  court  as  to,  ib. 
May  be  converted  into  an  information  by  amendment,  513. 
Matter  of: 

must  show  that  the  ptaintifif  has  a  right  or  an  interest,  416. 

rule  not  confined  to  one  plaintiff  only,  414. 
must  show  that  the  plaintiff's  interest  is  actually  existing,  ib. 
possibility  or  probability  of  future  title  will  not  do,  ib. 
any  certain  interest,  however  small,  will  be  sufifident,  4*15. 
is  not  capable  of  being  defeated,  ib. 
that  plaintifif  has  a  proper  title,  416. 
that  he  has  obtained  probate  or  administration. 
Vide  Admihistiiator.     Exscutor.     Probatx. 
Plaintifif  may  claim  same  right  by  diflerent  titles,  449. 

Must  show  that  all  preliminary  acts  to  complete  plaintiff's  title  Iwre  been  done^  4SI. 
mere  allegation  that  title  complete  not  sufficient,  422. 
but  consent  of  oeditors,  dbc.  need  not  be  averred,  ib. 
Derivation  title  must  be  Aown,  ib. 
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Matter  c^Continued, 

where*claim  depends  only  on  title,  43S.  426. 
in  billB  by  leasee  of  lay  rector  for  tithes,  ib. 
8ecu»f  where  plainti^Ts  claim  depends  upon  privity  or  contract,  and  not  title,  424. 
as  in  suits  between  mortgagee  and  mortgagor,  ib. 

lessor  and  lessee,  ib. 
principal  and  agent,  ib. 
In  ftaling  the  case  against  the  defendant,  425. 

same  provision  not  required  as  in  stating  plaintifTs  title,  ib. 
not  necessary  to  state  that  a  defendant  has  proved  will,  421 . 
but  must  show  that  defendant  baa  some  interest,  426. 
aeetu,  in  cases  of  members  or  officers  of  corporations,  ib. 
of  attorneys  or  agents,  ib. 
Most  show  privity  between  plaintiff  and  defendant,  427. 

legatee  or  creditor  cannot  sue  debtor  to  a  testator's  estate, 
exceptions  in  case  of  fraud  or  collusion,  427. 
general  averment  of  fraud  or  collusion  sufficient,  428. 
of  insolvency,  427. 
of  partnership,  428. 
joinder  of  representative  of  a  deceased  representative,  ib. 
actual  representative  must  be  before  the  court,  ib. 
brokers  or  agents,  employment  of,  does  not  destroy  privity,  ib. 
must  pray  proper  raliej^  429. 
prayer  for  specific  relief  not  always  necessary,  ib. 

but  where  inserted  must  be  proper  to  the  case,  430. 
and  if  not,  relief  cannot  be  granted  under  general  prayer,  ib. 
evefything  to  be  proved  must  be  stated,  ib. 

inquiry  will  not  be  directed  unless  ground  is  laid  for  it  in  pleadings,  431. 
Form  o^  461. 

usuially  consists  of  nine  parts,  ib. 

but  not  all  equally  necessary,  462. 
1.  Address  of  the  bill,  ib. 

when  seals  are  in  the  King's  hands,  ib. 
when  Lord  Chancellor  himself  is  plaintii!^  ib. 
form  of  usually  put  up  in  the  Six  Clerks'  office,  463. 
S.  Names  and  addresses  of  plaintiflEs,  ib. 
must  be  correctly  stated,  ib. 
omission  of  address,  how  taken  advantage  o^  ib. 
by  demurrer,  ib. 
by  plea,  ib. 

l^  motion,  ib.     Vide  SicvaiTT  Fon  Costs. 
Executors  or  administrators  need  not  describe  themaeWes  as  suchy  464. 
where  plaintiff  sues  on  behalf  of  himself  and  othe^^  ib. 
8.  Stating  part: 

plaiutiff's  equity  must  appear  in,  465. 
not  sufficient  to  stale  a  case  at  law,  and  charge  equity,  ib. 
fects  must  be  alleged  positively,  ib. 

unless  they  are  those  respecting  which  a  dinovery  is  sought,  466. 
sufficient  must  be  averred  to  found  a  decree,  ib. 
technical  expressions,  how  fer  they  should  be  used,  ib. 
in  alleging  a  teitin  in  ftty  467. 

possession  of  term,  ib. 
»i»in  oi  tilings  mtinurabUy  ib. 
not  manurabUf  ib. 
words  to  enlarge  meaning,  ib. 
not  absolutely  necessary,  468. 
legal  effect  of  deeds  only  should  be  stated,  ib. 
in  what  cases  instruments  should  be  set  forth  in  hate  verbof  469. 
old  practice  of  leaving  document  in  the  hands  of  clerk  in  court,  and  praying 
that  defendant  might  inspect  it,  470. 
discontinued  in  modem  practice,  ib. 
where  conveyance  would  be  valid  at  law,  Ihe  deed  need  not  be  stated,  471. 
seetM,  where  it  is  necessary  to  give  e£S9ct  to  the  transaction,  ib. 
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mere  regulations  introduced  by  statute  do  not  alter  rule  of  pleadings  ib^ 
bargain  and  gak  need  not  be  stated  to  bave  been  enrolled,  ib. 
annuity  deed  need  not  to  be  stated  to  bave  been  n^pstered,  ib. 
agreement  need  not  be  stated  to  be  in  writings  472. 
or  to  have  been  signed,  ib. 
stamping  not  necessary  Co  be  averred,  ib. 
letters  containing  an  agreement  may  be  stated  as  constitating  the  agreement,  ih. 

or  as  evidence  of  it^  ib. 
where  an  instrument  in  created  by  statute,  it  must  be  stated  with  all  the  cir- 
cumstances required,  473. 
will  of  lands  must  be  averred  to  be  in  writing,  ib. 
but  not  to  be  duly  executed  and  attested,  ib. 
although  usual  so  to  aver  it,  474. 
as  to  statements  of  right  under  copyright  Acts,  ib. 
wherever  instrument  in  writing  is  necessary  at  law,  it  must  be  averred,  475. 
where  things  lie  in  grant,  ib. 
demise  of  tithes,  ib. 
referring  to  instruments  makes  thetn  part  of  the  record,  ib. 
does  not  make  them  evidence,  ib. 
singular  case  in  illustration  of  this  position,  476^ 
of  the  certainty  required  in,  ib. 
in  allegations  of  time,  477. 

"on  or  about,"  ib. 
in  alleging  inddenta^  478. 
in  bills  to  establish  rights  of  way,  ib. 

for  the  delivery  up  of  deeds,  479. 
where  defendant  has  intermixed  the  boundaries  of  an  estate,  479. 
in  bills  to  estabUsh  a  modus,  ib. 

to  restrain  setting  up  outstanding  terms^  480. 
for  relief  on  the  ground  of  error,  ib. 
to  open  settled  accounts,  ib. 

where  defendant  sets  up  a  stated  account  in  bar,  481. 
or  on  award,  ib. 
want  of  certainty  in, 

may  be  taken  advantage  of  by  demurrer,  ib. 
at  the  hearing,  ib. 

4.  Charge  of  confederacy,  what,  482. 

origin  o^  483. 

not  used  in  amicable  suits,  ib. 

never  used  against  a  peer,  ib. 

need  not  be  answered  by  defendant  demurring  ibr  multiferioofliBi^  A*    j 

answer  to  cannot  be  compelled,  ib. 
6.  Charging  part,  484. 

origin  of  its  introduction,  ib. 

for  what  purpose  used,  ib. 

the  plaintiflTs  equity  must  not  appear  in  this  part  only,  ib. 

may  be  omitted,  ib. 

allegation  of  pretence  sufficient  to  put  matter  in  iasoe,  486. 

6.  Averment  of  jurisdiction,  ib. 

will  not  give  court  jurisdiction  unless  a  case  for  it  is  Aown,  466. 
omission  o(  will  not  render  the  bill  defective,  ib. 

7.  Interrogating  part,  ib. 

for  what  purpose  framed,  ib. 
must  be  founded  on  former  part  of  bill,  487. 
many  questions  may  be  asked  on  a  single  aUegation  or  chaiye,  9»> 
but  must  be  confined  to  the  diarge  or  allegation,  488. 
if  interrogatories  not  founded  on  charge  or  allegation  be  aniwen^ 
matter  is  put  in  inue,  489. 

8.  Prayer  for  relief  ib. 

for  ipedal  relief  ib. 

deficiency  in,  may  be  supplied  under  prayer  for  general  nM  ^ 
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BILL — ConHmud. 

Foimof— 8.  Pnyer  far  leBe^Coiiliiitfetf. 

but  miut  be  oonaiatent  with  Bpecial  nlief  preyed,  and  caee  made  by  the 
bUl,  490. 
aHernatiTe  pnyer,  496. 
OflEer  to  do  equity, 

in  what  caaee  required,  497. 

.  entitles  defendant  to  a  decree  without  a  crosB  bill,  ib. 
Offisr  to  pay  what  is  due  to  defendant,  ib. 

not  now  considered  neoesaary  in  bills  for  aoeoiint,  ib. 
but  must  be  inserted  in  bills  to  set  aside  securities,  498. 
seeiM  in  cases  under  the  Banlmipt  Act,  ib. 

ted  qu.  where  assignees  file  a  bill  in  equity  to  set  aside  a  contract 
on  the  ground  of  usury,  ib.  n. 
Waiver  of  penalty  or  forfeiture,  ib. 

not  necessary  where  bill  seeks  only  single  yalue  of  tithes^  499. 
nor  in  suits  by  ezecuton  of  tithe-owners,  ib. 
Whether  a  bill  for  disooveiy  can  be  converted  into  one  for  relief  by 
adding  a  prayer,  514. 
BtmbU  it  may,  &15. 
Bill  for  relief  cannot  be  converted  into  a  bill  for  discovery  by  striking 
outpnyer,  ib. 
For  ^ncroi  relief  489. 

Deficiency  in  general  preyer  may  be  supplied  under,  491. 
when  fects  which  entitle  plaintiff  to  it  are  put  in  issue,  ib. 
provided  they  have  been  put  in  issue  to  show  claim  for  relief  493. 
fraudulent  release  ordered  to  be  delivered  up  in  bill  for  an  account,  ib. 
specific  perfoimance  of  marriage  articles  decreed  on  bill  to  enforce  a  set- 
tlement, ib. 
relief  under,  must  be  consistent  with  special  relief  preyed,  and  case  made 

by  the  bill,  490. 
declaretion  that  defendant  has  elected,  not  granted  under  preyer  that  she 

may  elect,  ib. 
nor  a  decree  for  land  under  preyer  for  annuity,  ib. 
nor  account  of  rents  and  profits  under  a  prayer  for  specific  petform- 

anoe,  ib. 
nor  specific  performance  with  parol  variation  proved  by  a  defendant^  491 . 
but  in  suits  for  tithes  a  decree  may  be  had  for  a  modus  proved  by  defend- 
ant, ib. 
interest  on  a  balance  not  decreed  under  general  relief  494. 

seeus  on  fiourther  directions,  ib. 
eiamination  dt  bene  erne  not  permitted  under  preyer  for  a  eommisrion,  ib. 
plaintifi*  foiling  in  obtaining  a  decree  for  specific  performance,  cannot 
have  an  inquiry  into  the  management  of  the  estate  by  the  defend- 
ant, 492. 
not  always  sufiicient  without  special  preyer,  497. 
e.  g.  where  costs  only  can  be  preyed,  ib. 
9.  Preyer  of  a  process  and  provisional  orders, 
for  subpoena,  499. 

for  letter  missive,  501.     Vide  Pssm. 
where  Attorney  General  is  defendant,  ib. 
no  person  a  defendant  unless  named  in  preyer  of  process,  ib* 

though  charged  to  be  out  of  the  jurisdiction,  ib. 
for  injunction,  502. 

usually  inserted  in  special  preyer,  ib. 
but  not  necessarily  so,  if  in  preyer  for  process,  ib. 
injunction  cannot  be  had  unless  prayed  for,  ib. 
for  a  ne  exeat  regno,  503. 

not  absolutely  necessary  to  be  inserted,  ib. 
In  what  cases  accompanied  by  affidavit,  ib. 

in  suits  to  obtain  the  benefit  of  lost  instruments,  ib. 
eeeue  in  suits  for  a  discovery  only,  504. 
or  for  a  le-execution  of  cancelled  instrument,  ib. 
in  suits  to  limit  the  responsibility  of  ship-ownen  under  58  O.  8,  e.  159,  606. 
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BILL—  Continued. 

Form  of— 9.  Prayer  of  a  prooeM  and  pfovmonal  ordei»— Conlwitfe^. 
in  8uit0  to  examine  witneMea  de  bene  ent^  606, 
in  interpleading  suits,  507. 

ommission  of  affidavit  can  only  be  objected  to  by  demurrer^  ib. 
Fifing  cXf  ib. 

in  what  manner  done  in  Chancery,  iK 

in  the  Exchequer,  ib. 
mnst  be  dated  on  the  day,  608, 
no  pleading  of  record  before  filing,  ib. 
no  office  copy  can  be  made  before  bill  filed,  ib. 
Amendment  o^  509.      Vidt  Ambitdxkkt.     Biu.  (AiiKirBSD.) 
Taking  o(  off  the  file, 

when  filed  by  an  imbecile  person,  1 17. 
but  not  where  filed  before  imbedlity  commenced,  ib. 
BILL  (AMENDED) 

And  original  bill  constitate  but  one  record,  509. 
must  be  addressed  to  the  same  judge,  ib. 
must  be  taken  pro  confess  together,  ib. 
Defendant  after  answering  original  bill,  should  answer  amendment  only,  ib. 
Plaintiff  by  amending  loses  hk  priority  over  doas-bill,  ib. 
Service  of  subpcsna  upon  clerii:  in  court,  good,  267.      Vide  Biix. 
Taken  off  the  file  for  irregularity,  551. 

after  answer  reserving  the  same  benefit  as  if  a  demurrer  or  plea  had  been  filed,  ib. 
Not  on  the  file  till  entered  in  bill  book,  549. 
Attachment  iip<m,  before  entry  in  bill  book,  irregular,  581 . 
Defendant  has  eight  days  to  consider  whether  he  will  answer,  ib. 
If  no  answer  within  eight  days^  plaintiff  may  reply  or  set  cause  down,  ib. 
If  plaintiff  requires  an  answer  to,  he  must  serve  subpoetia,  550. 

seeuff  where  he  has  served  order  that  defendant  may  answer  amendment,  tad 
exceptions  at  same  time,  ib. 
Defendant  may  either  answer  or  plead,  or  demur  to^  ib. 
Irregularity  in,  should  be  taken  advantage  of  by  demurrer  or  plea,  551. 
but  defendant  may  reserve  to  himself  the  same  benefit  by  answer,  ib. 
BILL  (OP  DISCOVERY:) 

By  an  idiot  or  lunatic,  liable  to  plea  on  the  ground  of  idiotc^'  eft  lunacy,  115. 
Whedier  it  can  be  converted  into  one  fi>r  relief  515. 
toMe  it  may,  516. 

but  in  such  case  defendant  will  be  entitled  to  pot  in  a  new  answer,  ibi 
and  to  the  eoets  of  discovery,  ilk 
cross  bill  treated  with  more  leni^  than  an  original  bill,  ib. 
Bill  fer  relief  cannot  be  converted  into^  by  striking  out  prayer,  517. 
BILL  (TAKKir  pao  coimsso,) 

Against  privileged  persons,  may  be  read  as  evidence  against  them,  not  confined  to  biSi 

of  discovery,  686,  687. 
Query,  Whether  it  can  against  persons  absconding  or  in  custody,  698. 
Vide  Pro  Confkbso. 

BILL    (WTTH  DOUBLK  ASPKCT,)  496. 

BILL  (CROSS,) 

Filed  for  discovery,  converted  into  one  for  relief,  516. 

Plaintiff  in  original  bill  loses  his  priority  over  cross  bill  by  amending,  509. 

Filing  o(  no  waiver  of  the  costs  of  contempt,  664. 
BILL  AND  ANSWER.     Tide  HEAmise. 
BILL  BOOK,  what,  580. 

Entry  of  bill  is  necessary  before  attachment,  ib. 
etiam  amended  bill,  581. 
BISHOP.     Vide  Partikb. 
BISHOPRICS,  temporalities  o^ 

Informations  concerning,  7.     Vide  InoniiATiovs. 
BONA  NOTABILIA.     Vide  Probatk.     Prrrooatits. 
BOND, 

Obligee  in.     Vide  Parttks. 

Creditor.     Vide  Sfecialtt  Crsditob. 

Bail.     Vide  BAiir-Boim. 
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BOOK/Begurtnr's.     Vide  RiemmA&'s  Book. 
BOOKS,  dec 

Productioii  of  before  master,  in  cases  of  prisoners  In  enslody,  673. 
BOUNDARIES : 

Of  colonial  prorinoeft^ 

suit  relating  to,  24     Vide  Couircii. 

Attorney  General  a  necessary  party  to  a  suit  respecting,  179.     Vide  Pabtisb. 
BROKERS, 

Employment  o^  wUl  not  destroy  privity,  438. 

c. 

CANCELLED  INSTRUMENT: 

Bill  to  obtain  benefit  o^  need  not  be  accompanied  by  affidavit,  604. 
CAPIAS, 

Diffiirenee  between,  and  attachment,  688. 
CASE, 

For  the  opinion  of  a  court  of  law  cannot  be  stated  on  behalf  of  an  infimt,  103,  886. 
CAUSE : 

What  cause  may  be  shown  against  a  decree  by  infant  defendant,  248.     Vide  Ixvamt, 

Shown  against  a  decree  by  Li^mt  plaintifl^  101. 
CE PI  CORPUS: 

Vide  Attachmkht.    ATTACHMiirr  witk  PmocLAiiATiovs.    Habsas  Coefus.  Mm- 

SSHOXR.       SsmoXAHT-AT-A&XS.       CoMMISSIOV  OF  RkB£UI0V,  &C. 

CERTAINTY  required  in  a  bill.     Vide  bill  (Stating  Part) 
CERTIFICATE : 

Of  ^pointment  of  assignee  in  bankroptcy  substituted  fix  record,  registry  or  eoroD- 
ment,  74. 

Of  master, 

apon  relerence  for  scandal  and  impertinence,  467. 
requires  no  confirmation,  ib. 
may  be  excepted  to,  468. 
within  what  time,  ib. 
CESTUI  QUE  TRUSTS.     Vide  Pabtiis. 
CHANCELLOR,  LORD, 

Bills  usually  addressed  to,  1. 

Bills  by,  addressed  to  the  King^  ib. 
CHANCERY, 

In  whal  cases  informations  may  be  filed  in,  4,  6. 
CHAPELS,  DISSENTING, 

Informations  relating  to^  14. 
CHARITIES: 

Founded  by  Royal  chartet  need  not  be  established  by  decree^  lO^  n*  (/)• 

'Where  fiftunded  by  private  individualsb  ih. 

CSeneral.     Vide  Ivforxatiohs,  7. 

Distinction  between  public  and  private,  188. 

In  what  cases  the  Attorney  Oeneral  is  a  necesmry  party  to  a  suit  respecting  noney  ap* 
propriated  to.     Vide  Atto&vbt  Obbtbral. 
CHARITY  C0;^MI8SI0N£R8  ACTS, 

Informations  under,  9.     Vide  Iirro&MATioirs. 
CHARTER, 

Corporations  established  by.     Vide  CoRPomATiovs. 
CHATTELS  REAL : 

Of  wife,  interest  of  husband  in,  167. 

effect  of  an  agreement  for  an  assignment  upon,  170. 
CHESTER: 

Attorney  General  d,  6. 

€rreat  sessions  in,  abolished,  6. 

County  palatine  of, 

of  attachments  into,  677. 
CHILDREN, 

How  for  interested  in  wifo's  rifl^t  to  a  settlement,  144»  146. 
CHOSE  IN  ACTION : 

Informations  for  by  grantee  of  Crown,  7. 
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CHOSE  IN  ACTION— Cofi/iitiMcf. 

May  be  aaiigned  to  the  King,  7. 
granted  by  the  King,  ib. 

Cannot  be  taken  under  a  aequeatration,  637. 

Assignor  of,  may  be  joined  as  co-plaintiff  with  asBignee»  401.      ^ 

Aarignor  of.     Vide  Paetibb.     rxm  Cotht. 
CHURCH : 

Informations  on  behalf  of  King  aa  supreme  head  of  the  church,  7. 
CHURCHWARDENS,  may  join  in  a  suit  with  a  pauper,  40. 
CINQUE  PORTS,  of  attachments  into,  577. 
CITIES  and  Towns  which  are  Counties  in  themselves. 

Of  attachments  into^  ib. 
CIVIL  DEATH  of  Husband,  what  is,  118. 

Transportation  for  life,  ib. 

Attainder  by  Act  of  Parliament,  ib. 
by  ordinary  process,  ib. 

Being  an  alien  and  living  abroad,  ib. 
CrVlLITER  M0RTUU8.     Tide  CiriL  Dxath. 
CLANDESTINE  MARRIAGE: 

How  wife's  property  must  be  settled  in  case  of,  141. 

Eflect  of  subsequent  adultery  by  wife  upon  her  right  to  a  settlement^  147. 
CLASS, 

Person  claiming  as  one  of.     Vide  Partus. 
CLERGYMAN.     Vide  MiirisTSR  of  Paribb. 
CLERK  IN  COURT : 

Appointed  to  act  as  solicitor  for  persons  in  forma  pauperig,  45. 

Service  of  subpoBna  upon, 

good  on  amended  bUls,  367. 
geeui  on  cross  bills,  ib. 
supplemental  bills,  ib. 
bills  of  revivor,  ib. 

Of  leaving  document  referred  to  in  a  bill  in  the  hand  of,  praying  the  defendant  may 
inspect  it,  470. 
discontinued  in  modem  practice,  ib. 
CLUB  : 

Members  of.     Vide  Partus. 

Committee  of.     Vide  Partus. 
COHABITATION : 

Refusal  of  by  wife  will  deprive  her  of  her  right  to  maintenance  out  of  her  own  ineoDC^ 
135. 
COLLATERAL  SECURITY.     Vide  Partus. 
COLLUSION, 

Between  assignee  and  a  debtor  to  the  estate  not  a  ground  for  a  bill,  70. 
Vide  Fraud  and  Coliusios. 
COLONIAL  GOVERNMENT, 

Existing  by  charter,  may  sue  in  courts  here,  34. 
COLONIES : 

Bankrupt  cannot  sue  for  his  property  in,  73. 

Property  of  bankrupt  in  vests  in  assignees,  74. 
no  registry  or  enrollmeut  necessary,  ib. 

In  suits  relating  to  the  boundaries  of  provinces  in,  Attorney  (jeneral  must  be  a  party,  179. 

Sequestration  not  issued  into,  unless  upon  appjiication  to  the  King  in  council,  639. 
COMBINATION  AND  CONFEDERACY: 

Answer  to  general  charge  of,  cannot  be  compelled,  483. 

Never  charged  against  a  peer,  ib. 

Charge  of  to  be  material  must  be  distinctly  alleged,  ib. 

General  denial  of,  omitted  in  Infant's  answer,  337. 

Persons  having  common  right  may  lawfully  combine  to  defend  it,  438. 
COMMISSION  (OR  FIAT)  OF  BANKRUPTCY, 

Cannot  be  impeached  by  bill  of  bankrupt,  70. 
COMMISSION, 

To  take  examination  of  a  feme  covert  in  the  coontry,  131. 
where  feme  is  abroad,  ib. 

To  appoint  guardian  ad  litem,  331. 
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COMMISSION— Con^uMf. 

To  j^ypoiDt  gDwdian  and  take  answer  of  infant^  S34. 
where  infant  abroad,  ib.      Vide  hrwAntr, 
COMMISSION  OF  REBELLION,  610. 
In  what  cases  issued,  ib. 
Natare  of  the  prooesiy  ib. 

why  directed  to  special  oommianoDera,  ib* 
Older  for,  unneoesMiiy,  611. 

seccM  where  party  is  out  of  the  kingdom,  ib. 
How  made  out,  ib. 
Form  of,  ib. 
Dooqnet,  612. 
Retarn  day,  ib. 
lu  what  manner  executed,  618. 

commissioners  may  break  open  door^  ib. 
but  should  have  a  peace  officer  with  them,  ib. 
may  be  on  a  Sunday,  ib. 

but  only  in  cases  of  necessity,  ib. 
Bail  to,  in  what  cases  taken,  ib. 

form  of  bail-bond,  ib. 
Proceeding  where  no  bail,  614. 

delendant  most  be  brought  up  to  the  court,  lb. 
but  if  no  court  sitting  he  most  be  lodged  in  prison,  615. 
Escape  or  rescue^  ib. 
Return  of,  ib. 

how  enforced,  ib. 
cepi  cormut  616. 
nofi  est  tnventuSf  ib. 
Costs  of,  ib. 
COMMITTEE  OF  IDIOTS  OR  LUNATICS: 

Neceaaary  party  to  a  suit  on  behalf  of  the  idiot  or  lunatic,  115. 
Proceeding  in  consequence  of  change  or  death  of,  116. 
Must  be  co-defendant  with  idiot  or  lunatic,  173. 
Most  be  a  party  to  a  suit  against  idiot  or  lunatic,  219. 
Must  defend  the  suit  for  him,  ib. 
Unless  where  his  interest  is  adverse,  220. 

Most  apply  to  be  appointed  guardian  to  defend  for  idiot  or  lunatic,  219. 
Course  of  proceeding  where  idiot  or  lunatic  is  defendant,  and  no  committee  has  been 
appointed,  220.     Viiie  PAmTixs. 
COMMON  RIGHT: 

Persons  having,  may  lawfully  combine  to  defend  it,  483. 
COMMON  SEAL: 

Method  of  proceeding,  where  party  having  custody  of  refuses  to  affix  it  to  answer,  189. 
Most  be  pot  to  examination  as  well  as  to  answer,  194. 
COMMONS,  Member  of  House.     Vide  Mixbik  of  pAHLiimxirT. 
COMPLIANCE  with  irregular  order,  a  waiver  of  irregularity,  667. 

Seetu  with  an  erroneous  order,  ib. 
CONFEDERACY.     VUU  CoxaiifATiOK  akd  CoirnsxBAOT. 
CONSENT : 

Of  creditors  to  suits  by  assignees,  80. 

Of  Lord  Chancellor  necessary,  prior  to  instituting  suits  on  behalf  of  idiots  or  luna- 
tics, 116. 
Of  married  woman,  to  payment  out  of  court     Vide  Fsxx  Cotxrt. 
Of  new  plaintiff  necessary,  on  motion  for  leave  to  add  after  answer,  891. 
Of  creditors,  to  suits  by  assignees, 
Of  feme  covert  in  court, 

will  not  give  validity  to  an  assignment  of  her  reverrionaiy  eho$e  in  aeiion,  164. 
Vide  Fkxx  Cotxrt. 
CONTEMPTS : 
Ordinary,  572. 

by  non-obedience  to  subpcena,  ib. 
by  corxMirations,  aggregate,  578. 
by  par^  not  entitled  to  privilege,  ib. 
entitled  to  privilege,  ib. 
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CONTEMPTS— Cofi«nti«f. 

by  officer  of  the  couz^  673. 
Effect  of.     Vide  ^Cohtkkpt  ur  Procbbs." 
Extraordinaiy,  572. 

Husband  inflisting  upon  wife^s  joining  in  defence  aguntt  her  consdeooe^  guihy  o(  310. 
Infant  may  be  committed  for,  247.       ' 
Infimt  pays  no  costs  ot,  ib. 
Of  subpcBna.     Vide  Subpobita. 
By  distorbing  sequestrators,  644. 

CONTEMPT,  (Process  of) 

Against  ordinary  persons  not  privileged, 

at  the  suit  of  a  person  in  forma  pauperist  ^' 

of  the  writ  of  attachment,  573.     Vide  Attachxkkt. 

of  the  writ  of  habeas  corpus]  591.     Vide  Habeas  Corpus. 

of  the  messenger,  600.     Vide  MsssiirevR. 

of  the  writ  of  attachment  with  proclamation,  605. 

Vide  ATTACHMBirT  with  Proclamatioit. 
of  the  commission  of  rebellion,  610.     Vide  Rbbbluoit,  Conissioir  op. 
of  the  sergeant-at-arms,  617.     Vide  Ssroeaitt-at-arxs. 
of  the  sequestration.     Vide  SsauBSTRATioir. 
Against  peers  and  other  persons  having  privilege  of  Parliament,  officers  of  the  Cont, 

657.     Vide  SEavESTRATioir. 
Against  corporations.     Vide  Corporatioits.     Distrikoas. 
Against  Attorney  General.     Vide  Attoritet  Gekbrai.. 
Not  to  be  issued  without  special  motion  where  defendants  are  abroad  or  in  Scodind, 

Ireland,  or, the  Isle  of  Man,  278. 
Irregularity  in, 

waived  by  compliance,  666. 

seeus  where  order  erroneous,  667. 

course  where  contempt  is  for  non-appearance,  ib.     Vide  Appearahce. 
Not  waived  by  acceptance  of  costs  where  answer  is  reported  insufficient,  661. 

CONTEMPT  IN  PROCESS: 

Party  not  in  contempt  till  attachment  sealed,  659. 
Effi^  of,  upon  proceedings  in  the  cause,  655. 

Defendant  in  contempt  to  a  sequestration,  allowed  to  put  in  answer  after  de- 
cree, 634. 
Contemner  cannot  be  heard,  ib. 

on  motion  to  dissolve  injunction,  656. 
to  pay  money  into  court,  ib. 

for  a  reference  is  case  of  forecloeuie  under  7  Geo.  3^  c  90»  ii'' 
to  pay  costs  of  abandoned  motion,  ib. 
rule  applies  only  to  applications  in  the  same  cause,  ib. 
Contemner  may  be  heard, 
in  another  cause,  656. 
upon  motion  lo  discharge  the  order  upon  which  he  b  in  comtempt,  657. 

but  he  must  not  mix  up  other  matters  with  his  application,  ib. 
in  opposition  to  any  application  against  him,  ib. 
Demurrer;  question  whether  demurrer  can  be  filed  after  attachment  witkMt 
leave,  ib. 
set  at  rest  by  new  orders,  658. 

K^  cannot  be  filed,  I  after  attachment  with  proclamation  returned,  659. 

Dedimus  cannot  be  issued,  >  r  --' 

secus  after  ordinary  attachment,  ib. 

In  what  manner  cleared,  660. 

by  obedience  and  paying  or  tendering  the  costs,  ib. 

where  process  has  not  been  executed,  ib. 

where  process  has  been  executed,  ib. 

upon  putting  in  answer, 

defendant  may  be  discharged,  661. 

and  cannot  be  detained  till  report  upon  sofi^ency,  ib. 

secus  a^r  three  insufficient  answers,  ib. 

but  if  answer  insufficient,  the  process  may  be  resumed,  ib. 

and  acceptance  of  costs  no  waiver,  ib. 
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CONTEMPT  IN  PB0CE8S— Conimufi/. 
Upon  puttiiig  in  answer — Continued. 

HewB  where  defendant  has  been  diacliarged  VBgtm  promise  to  pat  in  a  full 
answer  and  &i]s^  668. 
Waiver  o^ 

by  acceptance  of  costs. 

not  by  accepting  ct>Bts  of  answer,  which  is  afterwards  reported  insuffi- 
cient, 661. 
teenH  where  defendant  is  discharged  upon  promise  to  put  in  a  full  answer 
and  fidls  in  doing  so,  662. 
by  acceptance  of  answer,  663. 
after  insufficient  answer,  ib. 
by  moving  upon  admianons  in,  ib. 
by  taking  an  office  copy  of^  664. 

seoMT  where  coupled  with  a  demurrer,  ib. 
by  amending  bill,  ib. 
not  by  filing  cross-bill,  ib. 
Discharge  q( 

for  inegulaiity,  666. 

application  must  be  made  before  compliance,  666. 

where  it  is  for  want  of  appearance,  667.     Vide  Appxabaitcx. 
upon  motion  or  petition,  lb. 
supported  by  affidavit,  ib. 
Reference  to  the  master  upon,  665. 

defendant  discharged  pending  reference  upon  his  giving  security,  ib. 
Injunction  to  restrain  action  at  law  upon  contempts  irregularly  issued,  666. 
Of  prisoners  in  custody  for,  668.     Vide  PaisoiriBS. 
CONSUL  resident  abroad,  not  required  to  give  security  for  costs,  84. 
CONTINGENT  INTERESTS.     Vide  Pabtiis. 
CONTINGENT  REMAINDER: 

Persons  entitled  to.     Vide  Pabtixb. 
Trustees  to.     Vide  Pabtiss. 
CONTRACTS  BY  LUNATIC  : 
As  to  setting  diem  aside,  116. 
CONTRIBUTION,  Persons  liable  to.     Vide  Pabtibs. 
CONTRIVANCE  OR  TRICK.     Vide  Tbick  ob  Cobtbivaitce. 
CONVEYANCE  in  fee,  how  stated  in  a  bill,  469. 

in  tail,  ib. 

with  livery  may  be  pleaded  without  averring  deed,  471 . 
Vide  Dkbd. 
CONVICTED  PERSONS: 

In  what  cases  they  may  be  made  defendants,  25. 
CONVICTION  for  murder  or  manslaughter,  plea  of,  66. 
What  things  are  forfeited  upon,  ib. 
In  what  manner  taken  advantage  ot,  ib. 
Where  not  necessary  to  be  pleaded,  66. 
CO-OBLIGORS.     Vide  Pabtibs. 
CO-PLAINTIFFS.     Vide  Plauttipfs.     Pabtibs. 
COPY  BILL  must  accompany  letter  missive,  501. 

As  to  borrowing  by  prisoners.     Vide  Pbisovkbb. 
COPYHOLD  ESTATES  forfeited  to  lord  and  not  the  king  by  attainder,  64. 
Decree  of  foreclosure  against  an  infant  where  land  is  copyhold,  226. 
May  be  seized  by  sequestrators,  641. 
For  lives, 

lord  necessary  party  to  suite  for,  858. 

eeeue  in  suite  for  copyholds  of  inheritance,  ib. 
COPYRIGHT  ACTS: 

As  to  statement  in  a  bill  under,  474. 
CORNWALL,  Attorney  General  of  Duchy  o(  6. 
Of  informations  by,  ib. 

Vide  DucHT  OF  Cobbwau..    Dukb  or  Gobwwall. 
CORPORATIONS : 
Aggregate: 

cannot  sue  in  the  name  of  head  alone,  25. 


440 

CORPORATIONS— Cofifmtietf. 

Aggregate: 

unleM  spedally  anthorixed,  25. 
having  a  head,  cannot  lue  or  be  mied  without  it,  2^. 
when  grant  has  been  made  to  them  by  a  diflferent  name,  ib. 
bead  of  need  not  be  named,  27. 
members  of  need  not  be  named,  ib. 
but  if  named,  suit  does  not  abate  by  their  death,  ib. 
By  prescription : 

having  several  names,  25. 
may  sue  in  one  or  the  other,  ib. 
By  charter,  ib. 

sue  in  their  name  of  foundation,  ib. 
though  better  known  by  another,  ib. 
must  be  sued  ly  their  corporate  name,  186. 
cannot  be  sued  without  their  head,  ib. 
members  of,  should  not  be  named  by  their  own  names,  ib. 

unless  they  are  made  parties  for  the  purposes  of  discovery,  ib. 
officers  oi^  may  be  made  parties  for  die  purposes  of  discovery,  187. 

but  not  where  discovery  would  be  prejudicial  to  the  corporation  and  not 
sary  to  plaintiff,  188. 
or  where  officer  is  a  mere  witness,  ib. 
answer  under  common  seal,  189,  486. 

bound  to  make  a  fiill  answer,  ib.  . 

and  for  that  purpose  to  cause  the  muniments  and  books  in  their  possession  to  bs 

searched,  ib.        i 
not  doing  their  utmost  to  put  in  a  full  answer,  liable  to  costi^  ib.  -,    .    a. 

method  of  proceeding  where  penons  having  the  common  seal  refuse  to  affix  it,  ib. 
cannot  be  attached,  ib. 
process  to  compel  appearance  or  answer  from,  190. 

to  take  bill  pro  confuBO  against,  ib.  687. 
process  to  enforce  obedience  to  decree  or  order  by,  193. 
to  enforce  payment  of  costs  by,  194. 

answer  to  examination  by,  ib. 
must  put  in  examination  under  common  seal,  486. 
Sole: 

must  show  in  what  right  he  sues,  28. 
suit  by,  abates  by  his  death,  ib. 
Revivor  upon  death  of: 

when  suit  for  his  own  benefit,  ib. 
when  for  the  benefit  of  others,  ib. 
Suit  by  persons  assuming  corporate  character  not  permitted,  29. 

Vide  JoiKT  Stock  Goxpaitibs. 
Foreign,  may  sue  in  this  country, 

Not  necessary  in  bills  by,  to  state  the  names  of  the  members,  33. 
nor  to  show  how  they  were  incorporated,  ib. 
unless  the  iact  of  their  incorporation  b  denied,  ib. 
CORPORATIONS,  Memben  and  Officers  of: 

In  what  cases  made  parties  to  a  suit,  394.     Vide  Pabtixs. 
CORPORATE  CHARACTER,  must  not  be  assumed  in  suits  by  individuals,  29. 
CORRUPT  MOTIVES,  not  scandalous  to  impute  in  a  bill  to  remove  trustees,  453. 
COSTS : 

Acceptance  of, 

a  waiver  of  irregularity  in  order  to  am^d,  541. 
a  ground  for  discharging  an  order  to  set  aside  an  order  to  amend,  ib. 
no  waiver  of  process  in  case  answer  is  insufficient,  661. 
Of  amending  bill, 

before  answer,  523. 

where  new  engrossment  required,  ib. 
after  plea  or  demurrer,  524. 
when  not  set  down,  ib. 
when  set  down,  ib. 

where  plaintiff  declines  arguing  plea  or  demurrer,  ib. 
upon  demurrer  ere  tenus  for  want  of  parties,  522.  , 


INDBX.  441 

COSTS-^Cmiinued. 
Of  ftineDding  bill, 

where  bill  of  diacovery  is  converted  into  one  for  relief,  516. 
where  plaintiff  makes  an  entirely  new  case,  517. 

where  plaintiff  strikes  out  important  parts  which  have  oocaskmed  great  expense, 
618. 
Of  application  to  Master  for  leave  to  amend,  643. 
in  the  discretion  of  the  Master,  ib. 
who  may  fix  the  time  for  payment  or  taxation,  546. 

Regulation  respecting  introduced  by  new  orders,  663.    Vide  Axbvdxivt  of  Bills. 
Of  assignee,  provisional,  in  cases  of  foreclosure,  256. 
Of  attachment,  591. 

Cost  by  not  bringing  up  defendant  in  proper  time  after  arrest,  604. 
Of  attachment  with  proclamationB,  610. 
Of  agents  in  frauds,  396. 
Of  arbitratore  charged  with  corruption,  395. 
Of  attorneys  engaged  in  fraud,  ib. 
Of  Attorney  General,  185. 
Of  commisiion  of  rebellion,  616. 
Of  contempt, 

not  waived  by  acceptance  of  farther  answer,  663. 
but  they  only  may  be  recovered  as  costs  in  the  caose,  ib. 
tender  of,  contempt  may  be  discharged  upon,  660. 
Of  the  day, 

anM>unt  of  under  new  orden,  389. 

ordered  to  be  paid  wherever  cause  stsnding  over  at  the  bearing  with  liberty  to 
amend,  ib. 
Of  an  unnecessary  defendant  must  be  paid  by  plaintiff  either  on  diamiMing  the  Ml 

against  him  or  on  striking  him  out  by  amendment,  398. 
Of  dismissal  of  bill, 

not  given  upon  dismissal  of  bill  on  account  of  bankniptcy  of  plaintiff  79. 
Forma  pauperi$^ 

not  paid  by  persons  inybmui  pauperisp  47. 
in  the  discretion  of  the  court,  48. 
Of  habeas  corpus^  600. 
In  cases  of  infants, 

of  a  bill  by  an  in&nt  without  a  next  friend  to  be  paid  by  the  solicitor, 
of  suing  for  an  infimt's  legacy,  94. 

not  to  come  out  of  testator's  estate^  1 12. 
but  must  be  paid  by  the  executor,  ib. 
In  what  cases  to  be  paid  out  of  in&nt*s  estate^,  109. 
where  defendant  runs  away,  ib. 
where  bill  is  dismissed  with  costs^  ib. 

Of  Prockein  itnty, 

his  liabiUty  to  costs,  108. 

as  between  him  and  defendant,  109. 

will  not  be  deprived  of  them  in  consequence  of  mistake^  111. 

or  misapprehension,  ib. 
teeuB  if  suit  instituted  from  improper  mottvei^  ib. 

or  if  due  diligence  not  used  to  learn  the  fects  of  the  case^  ib. 
As  to  his  right  to,  beyond  taxed  costs^  112. 
Solicitor  of  infant  plaintiff  has  a  lien  opon  the  fond  for,  111. 
but  not  upon  the  papery  ib. 

Of  informations, 

of  the  liability  of  relaton  to  pay,  13. 

out  of  the  charity  estate,  refused,  18. 
allowed,  19. 
The  King  pays  no  costs,  12. 

but  reeeiyes  them  in  some  cases^  13. 
Of  messenger,  604. 
Of  scandal  and  impertinence,  459. 
OfsubpflBna.     Fu2e  Subpcbfa. 
Of  tenant  made  party  to  a  bill  for  partition*  538. 
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COeFVS^Conttnued, 
Of  prisonera, 

diachRrged  under >8ir  E.  Sugden's  Aets. 
when  not  brought  np  to  the  court,  669. 

when  diecbtrged  for  not  entering  appearance  or  proceeding  to  take  bill  pro  etmfeuo^ 
675. 

in  what  caaes  paid  ont  of  the  auitors*  fond,  673. 

provided  for  under  Insolvent  Debtori*  Act,  678. 

under  sergeant-at-arma  or  meaaenger,  626. 

in  what  caaea  to  be  paid  by  plaintiff,  ib. 
Of  aergeant-at-arma,  687. 
Of  aequeatration,  650. 
COSTS  (Security  for:) 

Where  plaintiff  ia  ont  of  the  juriadiction,  33-4. 

Where  plaintiff  ia  improperly  deacribed  In  the  bill,  463. 

Biamiaaal  of  bill  in  caae  of  neglect,  33. 

Order  for  extended  to  atay  all  proceedings,  33,  n* 

Seeu8  according  to  ancient  practice,  33. 

When  plaintiff  reaident  in  Ireland,  34. 

in  Scotland,  ib. 
When  plaintiff  in  Ireland,  reaident  in  England,  33. 
Secu9  where  there  are  co-plaintiffs  reaident  in  England,  34. 
Seeua  where  plaintiff  ia  a  land  or  aea  ofiicer  on  service,  84. 

or  an  ambaaaador,  34. 

or  other  person  on  public  aervice,  ib. 
Where  plaintiff  ia  a  peer  of  the  realm,  ib. 
Exemption  from  liability  to,  muat  appear,  ib. 
Ordered  without  affidavit, 

where  abaence  appears  on  the  hill,  ib. 
Ordered  upon  affidavit,  ib. 

where  abaence  does  not  appear  on  bill,  ib. 
Affidavit  on  application  for, 

muat  atate  the  plaintiff  ia  gone  abroad  to  reaidei  ib. 
Application  for,  when  made,  35. 
Where  plaintiff  ia  reaident  abroad  at  the  time  of  bill  filed,  34. 

before  answer,  35. 

or  application  for  time,  ib. 

where  plaintiff 'a  absence  appeara  on  the  bill,  ib. 

where  it  doea  not  appear  on  the  bill,  ib. 

too  late  if  a  step  be  taken  in  the  cause  after  notice,  ib. 

after  filing  answer  though  no  notice  at  the  time  of  awearingy  ib.  - 
Where  plaintiff' goes  abroad  aAer  bill  filed,  36. 

application  for  must  be  made  as  soon  as  possible  after  notice,  ib. 

plaintiff  must  have  time  to  answer  affidavit,  ib. 

plaintiff  *s  going  abroad  must  be  to  reside,  ib. 

not  merely  to  arrange  his  affairs,  ib.  » 

plaintiff  must  be  sctually  gone,  ib. 

mere  intention  not  sufficient,  ib. 

Koju  where  in  confinement  preparatory  to  removal  under  the  Alien  Act,  ib. 
under  sentence  of  transportation  for  felony,  37. 
but  not  for  a  misdemeanor,  ib. 
Ambaasadors*  servants  liable  to  give,  ib. 
Amount  of  security  required,  ib. 

under  new  orders,  ib.  , 

in  case  of  misdescription  of  plaintif!^  464. 

not  to  be  increased,  37. 

unless  plaintiff  asks  a  favour,  ib. 

in  the  Exchequer,  38,  n. 
In  what  manner  given,  38. 

in  case  defendants  solicitor  objects  to  the  security,  ib. 
Form  of  bond  for,  ib. 
Where  several  defendants,  39. 
Money  allowed  to  be  deposited  in  lieu  of,  ib. 

must  be  sufficient  to  answer  the  security  and  the  costs  of  taking  it  oat,  ib. 
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COOTS  (Seenriftj  fov)-^CorUmued» 

Where  defendant  becoroee  bankrupt,  bis  aaaignee  entitled  to  freah  aeeuritj,  89,  n. 

Not  required  because  plaintiff  is  poor,  40. 

Were  party  seeks  to  set  aside  a  decree  under  1  W.  4,  c.  36,  S73. 
COUNCIL  (King in.) 

May  issue  sequestration  into  colonies,  B%9. 
COUNCIL,  PRIVY: 

Has  original  jurisdiction  relating  to  boundaries  of  provinces^  24.     Vide  Bouvbabibs. 
COUNSEL : 

Assigned  to  persons  suing  in  form&  pauperU,  45. 

For  person  in  forma  pauperisy 
must  not  decline  to  act,  ib. 
in  what  manner  to  make  motion,  ib. 

Signature  of,  to  bill,  409.     Vide  Bill. 
COURT: 

In  what  courts  informations  may  be  brought,  4,  6,  6. 

Of  Bankruptcy, 

form  of  plea  of  bankruptcy  since  the  establishment  o{,  76* 
COUNTERFEITING  SUBPOSNA.      Vide  Subp«ba. 
COVENANT.      Vide  Spbci? ic  Pbbfobmaxcb. 
COVENANTEE,     ride  Pabtibs. 
COVERTURE : 

The  effect  o(,  at  law  and  in  equi^,  118.     Vide  Fbmb  Gotbbt.     HtrsBAVD. 
CREDITOR : 

Alien,  petitioning  to  come  in  and  prove,  must  give  security  for  costs,  88. 

As  to  suits  by  assignees  commenced  without  their  consent,  80. 

Suing  on  behalf  of  himself  and  others,  must  so  describe  himself,  466.. 

By  special^,  cannot  have  satisfaction  out  of  real  estate  unless  he  sues  on  behalf  d 
himself  and  others,  ib. 

Joinder  of  with  simple  contract  creditors  in  suits  to  marshal  assets^  380. 

By  judgment,  cannot  have  a  decree  by  himself  alone  against  heir  o(  conu$or  for  a  sale 
of  more  than  a  moiety  of  the  estate,  465. 

teeusy  where  more  judgment  creditors  than  one,  ib. 

Simple  contract,  joinder  of  with  specialty  in  suits  to  marshal  assets,  330. 
Vide  Pabtiss. 
CREDITORS  AND  LEGATEES.     Vide  Pabtibs. 
CREW  OF  A  SHIP.     Vide  Pabtibs. 
CRIMINAL  ACT : 

Plea  that  plaintiff*s  title  is  derived  from,  66. 
CRIMINAL  CHARGE: 

Proceedings  in  contempt  against  prisoner  in  custody  for,  695. 
CROSS  BILL: 

By  in&nt,  not  allowed  to  be  amended  after  dismissal,  246.  • 

Service  of  aubpcena  upon  clerk  in  court  in  original  suit  not  good,  267. 

but  where  defendant  is  abroad  court  will  suspend  proceedings  in  original  cause 
till  answer,  ib. 

Not  requisite  to  entitle  defendant  to  a  decree  for  specific  performance,  491 .     Vide  Bill. 
CROWN.     Vide  Kino.     Ixfobmatiok.     Attobnbt  Gbwbbal. 
CRUELTY  OF  HUSBAND: 

Its  effect  upon  his  right  to  income  of  wife*8  estate,  130.     Vide  Fimi  Covbbt« 

D. 

DATE  OF  BILL,  608. 
DAY  TO  SHOW  CAUSE: 

Not  given  to  an  infant  plaintifl^  100. 

unless  under  peculiar  circumstances,  ib. 

as  where  there  are  a  bill  and  cross  bill,  ib. 
Meaning  of  term,  222. 
In  what  cases  taken  away  by  statutes,  224. 

in  suits  for  payment  of  debts  of  a  deceased  person,  ib. 

where  debts  existed  before  statute,  ib. 

where  in&nt  is  deviMe,  as  well  as  where  he  is  heir,  ib.     Vide  Ivfabt. 
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DATS: 

Number  of,  within  which  procetB  mxu^  be  ntumable, 

under  1  W.  4,  c.  36,  8.  15,  means  entire  days,  678,  n.  (c). 
under  the  old  practice,  ib. 
DEAN: 

In  what  cases  a  suit  by,  should  be  revived  by  his  suooessor,  39. 
DEATH  OF  HUSBAND  OR  WIFE: 

Before  settlement  executed,  effect  o(  upon  survivorship^  where  no  fhildren,  147. 
Vide  FsMX  CovsRT. 
DE  BENE  ESSE: 

Plaintiff  cannot  be  examined  as  a  witness,  899. 
sectw,  a  defendant,  ib. 
DECREE : 

Where  binding  upon  an  in&nt  plainti£(  99. 
For  a  partition,  where  infiints  are  parties^  ib. 
Effect  o^  upon  wife's  right  by  survivorsbip,  158. 
How  made  absolute  against  party  absconding,  373. 
W^ill  not  bind  absent  parties,  390. 
Parties  added  after,  by  amendment,  893. 
Against  in&nts, 
taken  by  consent  will  bind  infants,  103,  331. 

though  made  without  previous  lefermoe,  103. 
but  usual  to  make  previous  reference,  103,  331. 
will  not  bind  in  cases  of  firaud,  ib. 
Against  feme  covert      Vide  Fbmx  Covbrt. 
Upon  taking  bill  pro  confeno.     Vide  Pro  Covtxsso. 
Defendant  in  contempt  to  a  sequestration  allowed  to  put  in  answer  after,  634. 
Obedience  to,  by  prisoner,  how  enforced,  677. 
DEEDS : 

May  be  proved  oi«d  voce  against  infant,  341. 

«eeut,  in  the  exchequer,  ib. 
Legal  e^ktX  of,  should  be  stated  in  bills,  468. 
In  what  cases  unnecessary  to  be  stated : 

where  conve3rRnces  would  be  valid  at  common  law,  471. 

aecuMi  where  deed  necessary  to  give  eflect  to  the  transaction. 
Depontee  of.      Vide  Partixs. 
DEFENDANTS: 

Who  may  be  defendants,  178. 

all  bodies  politic  and  corporate,  173. 

all  other  persons  except  King  and  Queen  and  heir-a.pparent»  ib. 
DEMISE,  by  Parol  of  Tithes.     Vide  Partiss. 
DEMURRER: 

Because  plaintiff  is  a  bankrupt,  77. 
Because  plaintiff  is  an  idiot  or  lunatic,  115. 

Will  not  lie  because  a  lunatic  is  plaintiff  in  a  suit  to  avcnd  his  own  adsi  116. 
By  Attorney  General: 

will  not  lie  to  discovery  where  a  plaintiff  is  entitled  to  relief  177. 
For  want  of  parties,  384. 

obviated  by  showing  a  sufficient  cause  for  the  omission,  886. 
must  show  who  are  proper  parties,  ib. 
not  by  name,  ib. 
but  l^  sufficient  description,  ib. 
order  to  amend  after  argument  o^  533. 

costs  o^  ib. 
amendment  of  bill  after,  386. 
Because  some  of  the  plaintifis  have  no  interest,  899,  401. 
Because  will  is  proved  in  a  wrong  court,  417. 

is  not  proved,  416. 
Because  bill  not  signed  by  counsel,  409. 
Because  subject  matter  is  of  inadequate  value,  433. 
For  multifariousness,  451. 
For  want  of  certain^  in  a  bill,  481. 
For  vrant  of  offer  in  bill  to  pay  what  is  due,  497. 
For  want  of  waiver  of  penalties  or  forfeiture^  499. 
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DEMUKRERr— Continued. 

will  not  tie  where  siiigle  value  of  tithee  only  is  tonght,  499. 
nor  in  suits  by  executors  of  tithe^wners,  ib. 
Because  bill  not  accompanied  by  affidavit,  507. 

cannot  be  put  in  are  tenua  afier  plea,  ib. 
To  amended  bill : 

because  fiu:t8  have  been  introduced  which  have  occurred  since  the  original  bill 

filed,  610. 
same  benefit  may  be  reserved  by  answer,  551. 
Question  whether  demurrer  can  be  filed  after  attachment  without  leave  of  Court,  657. 

set  at  rest  by  new  orders,  658. 
Cannot  be  filed  after  twelve  days  from  appearance,  tb. 

and  answer  camiot  be  put  in  by  party  in  contempt  without  leave,  ib. 
if  put  in,  it  will  be  taken  off  the  file,  ib. 
After  attachment,  with  proclamation  returned,  cannot  be  filed  without  leave,  608. 
DEPOSITEE: 

Of  deeds.     Vide  Pabtixs. 
Of  chattel.      Vide  Paktiss. 

DEPOSITIONS  IN  BANKRUPTCY: 

In  what  cases  conclusive  evidence  of  trading,  petitioning  creditors'  debt,  and  act  of 

bankruptcy,  88. 
Evidence  of  &ct8,  but  not  of  condusions,  89. 

May  be  objected  to,  for  not  proving  the  conclusions  derived  from  them,  90. 
Where  defective  &ots  may  be  supplied  by  other  evidence,  ib. 
DEPUTY  8ERGEANT-AT-ARMS,  616.     Vide  Sbbokakt-at-abms. 
DESERTION  of  Wife  by  Husband : 

Its  efifect  upon  his  right  to  income  of  her  property,  191,  133.     Vide  Fbmk  Cotbbt. 
DEVISEES : 

Ezecutoiy.     Vide  Pabtibs. 
Of  bankrupt.     Vide  Pabtiss. 
Of  mortgage  (specific  devisee.)     Vide  Pabtiks. 
DIGNITY  OF  THE  COURT : 

Proceedings  where  subject  matter  of  suit  is  beneath,  431.     Vide  BiiL. 
DIRECTORS  of  Joint  Stock  Companies: 

Of  suits  against,  by  individual  members,  30. 
DISCOVERY : 

On  behalf  of  the  King,  3. 

From  aliens  of  the  places  of  their  birth,  ib. 
May  be  obtained  from  individual  members  of  corporation  aggiegate,  187. 

iirom  officers  of  corporations^  ib. 
Bill  of: 

whether  Attorney  General  can  be  compelled  to  answer,  185. 
may  be  filed  in  aid  of  a  new  defence  by  an  in&nt,  S45. 
whether  one  can  be  filed  against  a  bankrupt,  250. 
Whether  a  defendant  having  no  interest  can  protect  himself  from,  by  answer,  397. 
IM8MIS8AL  OF  BILL,  12. 

On  omission  to  give  security  for  costs,  33. 

By  a  plaintiff  \u  formit  paupene^  46. 

In  consequence  of  bankruptcy  of  plaintiff  79. 

proceeding  where  more  plaintiffs  than  one,  ib. 
Not  decreed  on  the  ground  of  absence  of  proper  parties  at  the  hearing,  889. 
Because  filed  without  autbority,  404.     Vide  Motiob  to  Dismiss. 
DISMISSAL  OF  BILL  AND  INFORMATION: 

Retaining  information,  33. 
DISQUALIFICATIONS  FROM  SUING : 
Excommunication  no  disqualification,  50. 
Popish  recusancy  no  disqualification,  ib. 
Abeolute, 

alienage,  50.     Vide  Alibk. 
outlawry,  50,  59. 
attainder,  50,  03. 
bankruptcy,  50. 
insolvency,  ib. 

Vol.  IV.— B. 
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DISQUALIFICATIONS  FROM  BUWQ-^Coniinued. 
Qualified^ 

inftnpjt  60. 
eoverture»  ib. 
kJiotcy,  ib. 
lanaoy,  ib. 
DI8SENTBRS  may  be  nlaton  in  infonintiona  relating  to  dinentinf  chapebb  li- 
DISSENTING  CHAPELS.     Fm^Chapils. 
DISTRINGAS : 

To  compel  appearance  or«naiver  bj  cgrporation,  190. 
aiiaa  diatringaSf  ib. 
pluries  dUinngeu,  ib. 
One  only  neoeaniy  before  aequeitretion  to  enforce  obedience  to  order  or  decree^  194. 
DIVORCE  A  MENSA  ET  THORO: 

Will  not  prevent  tlw  efibct  of  a  buabaiid'a  release*  165,  169. 
DOORS: 

Breaking  of  oater, 

not  jastifiable  under  an  attacbment,  586. 
or  attachment  with  proclamation,  607. 
Jqetifiable» 

under  commimon  of  rebellioD,  613. 

■equeetration,  638. 
by  eergeant^t-arros.     Vide  Sxbcbaht-at-abmb. 
DRAWER  OP  BILL  OF  EXCHANGE.    Wide  Pasties. 
DUE  DILIGENCE  moat  be  used  by  procfaein  amy  to  learn  the  Acts  of  the  case^  IIL 
DUCHY  OF  CORNWALL: 

Informations  relating  to  lands  in,  commenced  by  Attorney  General  to  the  pauotg  6S1. 
where  no  Prince  of  Wales,  ib. 
*  where  Prince  of  Wales  is  under  age,  ib. 

abate  by  death  of  the  prince,  ib. 
DUKE  OF  CORNWALL: 

Sues  by  his  Attorney  General,  21. 
Must  be  sued  by  his  Attorney  General,  186. 
DURHAM: 

Attorney  General  of  the  county  palatine  of,  5. 
Of  attachments  into  county  palatine,  577. 

E. 

BAST  INDIA  COMPANY : 

May  be  made  parties  to  a  suit  to  restrain  the  transfer  of  stock  and  the  paymeiil  of  diii- 
dends,  197.     Vide  Baitk  or  EiroLAirn. 
ECCLESIASTICAL  C0UR1«: 

Proceedings  in,  by  husband  alone,  for  a  legacy  to  his  wife,  restrained,  l^. 
ELECTION: 

King  may  elect  to  sue  either  at  law  or  in  equity,  8. 

By  widow : 

necessary  parties  in  suits  to  compel,  379. 

Declaration  that  defendant  has  elected,  not  granted  under  prayer  that  he  may  elect,  490. 
ELY: 

Attorney  General  of,  5. 
ENGLAND : 

Decree  by  court  in,  enforced  in  Ireland,  34. 
ENGLISH  BILL,  wha^  1.     Tide  Bill. 
ENROLLMENT  of  appointment  of  assignees  not  neceesary  under  IA%  WID.  4,  c  66^  74. 

Of  bargain  and  sale  not  necessary  to  be  averred  in  bill,  471. 
ERROR : 

What  will  be  error  in  a  decree  against  an  infant,  223. 

In  decree  will  not  affect  purebaser  under  it,  228. 

How  shown  a  cause  against  a  decree  against  an  in&nt,  245. 
may  be  by  original  bill,  ib. 

Bill  for  relief  on  the  ground  o^  certainty  required  in,  486. 

In  order,  not  waived  by  compliance,  667. 
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E8CAPB  of  priioner  after  aireft  by  messeDger,  Bergeant-atnirms  mast  be  tent,  617. 

Defendant  who  has  eecaped  afUsr  arreat  may  be  taken  on  a  Sunday,  686. 
ESCAPE  WARRANT,  ib. 
ESCHEAT, 

PeisoDs  entitled  to.     Vide  PASTisa. 
EVIDENCE: 

Against  an  infant,  what  neoemary,  238. 

cannot  be  read  if  taken  before  he  was  made  a  paity,  ib. 
deeds  and  exhibits  may  be  proved  against  infant  vivd  voce,  ib. 
MctM,  in  the  exchequer,  ib.      Vide  Irpaht. 
In  what  cases  bills  pro  eonfesm  may  be  read  as.     Vide  Pbo  Covrxsso. 
EXAM  INATION : 

upon  interrogatories  after  third  insufficient  answer,  661. 
Pro  inieresee  9U0.     Ktde  iNTansssB  suo.     Sx(iuxstbatios. 
Of  feme  covert, 

bow  taken  abroad,  121. 
in  court,  ib. 
by  commission,  ib. 
will  not  give  validity  to  an  assignment  of  her  reversionary  choae  in  actioB,  106. 
By  eorporation,  to  interrogatories : 
bow  enforced,  194. 
most  be  under  common  seal,  ib» 
EXCEPTIONS : 

For  scandal  or  impertinence,  466. 

one  exception  cannot  be  partially  allowed,  467. 
to  master's  certificate  upon,  468. 
For  insufficiency : 

will  not  lie  to  infenfs  answer,  236. 

waived  by  amending  bill  pending  exceptions,  690. 

MctM,  where  it  is  merely  by  adding  a  defendant,  631. 
cannot  be  taken  to  answer  to  original  bSl  after  amendment,  ib. 

unless  by  special  leave,  ib. 
leave  to  amend  granted  on  exception  allowed,  628. 

or  submitted  to,  629. 
but  not  pending  exceptions,  630. 

unless  upon  special  application,  ib. 
To  master's  report: 

upon  scandal  or  impertinence  within  what  time  to  be  taken,  468. 
do  not  lie  to  report  upon  examination  pro  intereaee  suo^  649. 
EXCHEQUER,  Court  of. 

Proper  in  cases  of  informations  relating  to  lands  and  revenues  of  the  CrowD«  4. 
In  Ireland  and  EngUnd, 

redpiocal  powers  given  to,  283. 
2XECUTI0N  of  a  will  of  land  need  not  be  averred  in  a  bill,  473. 

altbongh  usual  to  aver  it,  474. 
EXECUTORS  AND  ADMINISTRATORS: 
Cannot  sue  in  forma  pauperit,  42. 

unless  where  the  character  of  legatee  is  mixed  with  that  of  executor,  ib. 

Vide  Pahtixs. 

EXECUTOR: 
Abroad : 

Special  administration  may  be  granted  under  28  Geo.  3,  c.  87,  296. 
stock  may  be  transferred  to  accountant  general  under  28  Geo.  3,  c  87,  ib. 
receiver  may  be  appointed,  ib. 
coming  within  the  jurisdiction,  ib. 
Infent,  special  administration  lender  28  Geo.  3,  c.  87,  296. 

Vii^  Admiitistr ATI oir  (Special.)     Pavtiks. 
Filing  bill,  must  state  that  he  has  proved  the  will,  416. 
in  the  proper  court,  ib. 
but  need  not  state  in  what  court,  ib. 

if  he  states  a  wrong  court  bill  liable  to  demurrer,  ib.      Vide  PmoBATi* 
Hay  file  a  bill  before  probate,  420. 
but  most  prove  before  hearing,  ib. 
defendant  may  plead  that  plaintiff  has  not  proved,  ib. 
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Defendant,  not  necessary  to  show  in  Mil  that  be  has  proved,  431. 

PlaintifT  need  not  describe  himself  as  such  in  the  commeneeiqent  of  biU,  464. 

Durante  minore  atatt.     Vide  Paktibs. 

Of  a  deceased  executor.      Vidt  Fabtibs. 

Of  mortgagee.     Vide  Pabtixs. 
EXECUTORY  LIMITATIONS  AND  DEVISBS, 

Persons  entitled  under.     Vide  Pabtixs. 
EXHIBITS  may  be  proved  nvd  voce  against  an  infant,  341. 

SeeuB  in  the  Exchequer,  ib. 
EXIGENT,  what  things  forfeited  upon,  65.     Tide  Outlawbt. 

F. 

FACTOR : 

Service  of  subpcBiia  upon,  368. 

Employment  of,  will  not  destroy  privity,  438.     Vide  Partibs. 
FACTS : 

In  what  manner  stated  in  a  bill,  465. 
FALSE  AVERMENT  in  pleadings  not  noticed,  33. 
FALSE  REPRESENTATIONS  to  induce  marriage, 

Efiect  of,  upon  hosband*s  right  to  income  of  wife's  property,  183. 
FATHER-IN-LAW,  of  Infant, 

Service  of  subpoena  upon,  339. 
FEES : 

Not  taken  of  a  person  mformA  pauperis^  45. 
except  for  writing  and  copying,  ib. 
FEES  OF  OFFICE,  Suiu  for.     Vide  Pabtibs. 
FEE,  Seisin  in  : 

How  alleged  in  a  bUl,  467. 
FELONY  ; 

Plaintiff  under  sentence  of  transportation  must  give  security  for  costs,  37. 
Bills  cannot  be  taken /m?  confesso  against  prisoners  in  custody  for,  596. 
MciM  prisoner  in  custody  for  misdemeanor,  695.     Vide  Attaivdxb. 
FEME  COVERT: 

Efiect  of  coverture  at  common  law,  118. 

in  equity,  119. 
Husband  of,  entitled  to  rents  and  profits  of  her  real  estate,  and  to  tntarest  of  bcr  p«- 
sonal  estate,  180. 
even  though  he  declines  to  make  a  settlement,  ib. 
Heu$  where  husband  misconducts  himself,  ib. 
or  deserts  his  wife,  131. 
or  by  his  cruelty  obliges  her  to  live  apart,  ib. 

unless  income  is  by  articles  given  to  husband,  ib. 
where  husband  bad  misconducted  himself,  dividends  of  her  property  decreed  to  bt- 
long  to  her  representative,  ib. 
Chattels  real  of: 

go  upon  her  deaA  to  her  husband,  167. 

though  settled  to  her  separate  use  by  a  first  husband,  168. 

no  difference  between  a  term  in  trust  ibr  a  feme  covert  and  a  term  in  tntf  ^ 

raise  money  for  her,  ib. 
or  between  mortgage  in  fee  or  for  a  term,  ib. 

seetM  where  term  or  other  chattel  real  has  been  assigned  by  hoband  Ibr  bsifr 
of  his  wife,  169. 
Cannot  bring  action  at  law,  118. 

secuf  where  husband  is  eioiUUr  morttmt^  ib. 
Rules  of  law  as  to,  followed  in  equity,  1 19. 
Cannot  sue  without  her  husband,  ib. 

unless  under  particular  circumstances^  ib. 
Distinction  at  law  between  her  cboees  in  action  accruing  before  and  after  manisg^  ^ 

does  not  apply  in  equity,  130. 
Must  be  party  to  a  suit  for  her  own  estate,  ib. 
Money  belonging  to^  not  paid  out  of  court  without  her  consent,  ih. 
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Coafent  of,  to  ptyment  of  hmr  money  to  hor  bmbiiidy 
not  raqnired  befora  bill  filed,  129. 
neu$  where  enit  has  been  initituted,  180. 
Her  property  may  be  leoeiTed  by  her  hnelMnd  without  lettlement,  where  no  loit  depend- 
ing 1»9. 
n^mrtee  of  her  property, 

in  whet  ceaee  he  may  pay  to  hnaband,  ib. 
in  what  not,  130. 
Right  by  iorvivorahtp^ 

to  her  cboeee  in  action,  128. 
a  legal  right,  ib. 

»eeu$  her  right  to  a  settlement,  ib. 
defeated,  165. 

by  payment  into  court,  ib. 
in  lunacy,  166. 

aeeut  when  paid  to  joint  account,  167. 
by  receipt  of  whole  by  husband,  ib. 
or  by  person  anthorixed  by  him,  ib. 
by  an  award  of  payment  to  husband,  ib. 
fay  judgment  at  law  where  wife  not  a  party,  iK 
»eeu$  where  wife  is  a  party,  ib. 
by  decree  or  order  for  payment  to  husband,  168. 
aeeua  by  decree  for  payment  to  husband  and  wife,  ib. 
by  bankruptcy  of  husband,  162. 
seciM  her  right  to  a  settlement 
or  to  maintenance, 
by  husband's  assignment,  169. 

where  capable  of  immediate  reduction  into  possession,  ib. 

aeeu9  where  it  is  in  reversion  or  contingency,  ib. 

no  difierenoe  between  legal  and  equitable  choees  in  action,  ib. 

or  between  assignment  for  considention  and  assignment  by  act  of 
law,  or  without  considention,  ib. 
Not  defeated: 

by  merely  bringing  an  action,  166. 
filing  a  bill,  ib. 
unless  judgment  or  decree^  ib. 
by  mere  appropriation,  ib. 
by  transfer  to  trustees,  166. 
by  giving  wife  a  promissory  note,  ib. 
fay  receipt  of  part  by  husband,  ib. 
fay  proof  of  debt  in  bankruptqf,  167. 
by  reference  to  approve  a  settlement  not  executed,  147. 

aeeua  where  there  are  children,  ib. 
by  husband's  assignment  where  incapable  of  immediate  reduction  into  poc- 

aesrion,  161. 
in  which  case  assignment  for  a  valuable  consideration  is  a  bar,  ib. 
eeetM  where  not  for  a  valuable  consideration,  162. 
or  by  act  of  law,  ib. 
Eflect  of  releaiie  by  husband,  166. 

where  wife's  right  is  in  contingency,  166. 
In  cfaattds  real,  167. 
may  be  defeated, 

by  assignment  of  husband,  ib. 

no  distinction  between  legal  and  equitable  chatteli^  ib. 

or  between  a  trust  of  a  term  and  a  term  itself  ib. 

by  husband's  agreement  to  assign,  (70. 

by  nnderleaae  by  husband,  ib. 

jfro  taniOf  ib. 
by  assignment  upon  condition  and  entry  for  breach,  ib. 
whether  voluntary  or  for  consideration,  171. 
where  breach  cannot  take  place  in  hii  life-time^  170. 
seeue  where  it  can,  ib. 
In  mots  reserved  upon  underlease  of  wife's  term,  171. 
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where  referved  to  buibuid,  171. 

to  builMnduid  wifejoiotly,  ITS. 
BIglit  to  a  ■ettlement,  138. 

dittiiict  from  right  hy  furriTonhim  ib. 

not  of  modem  adoption,  ib. 

not  prejadioed  by  husband  joining  in  the  raiti  160. 

or  in  defence,  ib. 
efiect  of  preTioufl  settlement  upon,  143. 
does  not  attach  upon  a  life  intecest,  ib. 

nnJeas  hosband  fails  in  supporting  her,  144. 
is  fi>r  the  bene6t  of  her  children,  ib. 
bat  does  not  sonrive  to  them,  146. 

nnless  there  has  been  a  contract  or  order  for  a  settlement  in  wife's  IMitiiwi,  ik 
attaches  upon  filing  the  bill,  146. 

may  be  waived  at  any  time  before  the  execution  of  settlement,  ib. 
MctM  where  there  has  been  an  actual  contract  by  husband,  ib. 
foifeited  by  her  adultery,  148. 

seetM  where  she  was  a  ward  of  court  and  had  married  HandrsHnrly,  ib. 
not  defeated  by  assignment  by  husband,  136,  163. 
even  though  wife  concur^  ib. 

upon  examination  in  court,  164. 
nnless  propeity  is  assignable  at  law,  136. 
by  bankruptcy  of  husband,  137. 
by  assignment  of  husband  to  a  particular  afffBgmttj  ib. 
does  not  extend  to  the  whole  fund,  140. 

except  in  the  case  of  a  dandestine  marriage,  143. 
Older  for  reference  to  approve  a  settlement,  148. 
where  there  has  been  a  prior  settlement,  149. 
Right  to  maintenance  out  of  her  own  property,  131. 
where  by  articles  it  belongs  to  husband,  ib. 
but  never  where  it  is  given  to  husband  by  settlement  executed,  182. 
not  defeated  by  trick  or  contrivance,  ib. . 

or  where  she  has  been  induced  to  marry  by  fUse  representations  and  has  ben 
obliged  to  separate,  ib. 
where  a  stranger  advances  money  to  a  woman  entitled  to  maintenance,  183. 

court  will  order  it  to  be  repaid,  ib. 
will  not  attach  where  she  leaves  her  husband  without  sufficient  eanae^  134. 
even  though  he  refuse  to  make  a  settlement,  ib. 
where  being  an  officer  he  is  obliged  to  readde  abroad,  ib. 
where  wife  is  guilty  of  misconduct,  135. 
has  committed  adultery,  ib. 
attaches  upon  bankruptcy  or  insolvency  of  husband,  136. 

bnt  not  against  a  purchaser  of  wife's  life  interest  while  her  hosbsBi 
maintains  her,  136. 
unless  there  has  been  a  previous  feilure  to  support  her,  ib. 
Consent  in  court, 

win  not  give  e£Eect  to  an  assignment  of  her  reversionary  choee  in  actiott,  164. 
will  not  authorize  tranafer  to  her  hnsband  <^  property  settled  in  trust  fer  her  in 

case  of  her  surviving,  166. 
can  only  be  taken  where  the  right  to  the  money  is  immediate,  184. 
and  not  where  it  is  in  remainder  or  reversion,  126. 
unless  where  there  is  a  power  of  appointment  or  under  tenantin  tail.  Act  7,  Ge(K 

4,  c.  46,  ib. 
cannot  be  taken  where  wife  is  an  infent,  127. 
,  nor  till  the  whde  amount  is  ascertained,  123. 
efiect  of  the  marriage  of  a  woman  after  money  rqMxted  doe  to  her,  ib. 
Not  requited, 

where  money  is  settled  to  her  separate  use,  126. 

unless  in  transactions  with  her  husband,  127. 

where  she  is  the  subject  of  a  foreign  state,  ib. 

where  it  has  been  given  before  a  competent  tn>>^»!>?,  122. 

where  she  has  joined  in  levying  a  fine,  ib. 
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CoMeot  in  Goart,  not  nqmn^^ContUiuetL 

where  ^  fond  is  under  200/.,  or  produeee  le«  Aan  lOli  per  uiniim*  188. 
How  taken, 

where  she  ie  resident  in  town,  121. 
in  the  country,  ib. 

commiasion  to  take,  how  ezeeoted,  ib. 
iHiere  wife  is  abroad,  ib. 
affidavit  that  there  is  no  settlement,  122. 
Ailer  consent,  money  will  be  paid  to  husband,  124. 

nnleas  there  are  drcnmslBnces  of  fraud,  ib. 
Consequenoe  of  her  reftisnig  to  consent  to  a  payment  to  her  huaband,  128. 
on  behalf  o( 

in  what  cases  they  may  be  brought,  149. 
against  her  husband,  160. 

but  not  without  her  authority,  151,  404. 
proceeding  where  it  has  been  done,  160. 
husband  must  be  party  to^  ib. 

seeiM  where  there  has  been  a  liditioua  maniage,  888. 
joinder  of  husband  in,  wiO  not  pRJudioe  her  right  to  a  settlemeni,  160. 
for  separate  estate  ought  to  be  in  her  own  name,  by  haproehein  amy^  161. 
joinder  of  husband  is  an  admission  of  her  right  to  a  separate  estate,  3>. 
where  husband  doea  not  join  as  co-phdntifl^  must  be  by  hxxprodiian  amyt  ib. 

need  not  be  a  relative,  162. 

must  be  a  perM>n  of  snbstanoe,  40,  162. 

aeeiM,  the  proekein  amy  of  an  inftnt,  ib. 
in  what  cases  he  may  be  changed,  U>. 
death  o(  pending  suit,  effect  ol^  ib. 
Abatement  of: 

eflbct  of  death  of  husband,  pending  suit,  168. 

of  wife,  154. 
e£kct  of  death  of  husband  after  wife,  ib. 
SnitB  against: 

will  not  lie  for  a  specific  performance  of  an  agreement  by  her  husband,  216. 
cannot  be  brought  without  her  husband,  178,  206. 
unless  husband  be  an  exile,  ib. 
or  has  alijured  the  realm,  ib. 
or  is  an  alien  enemy,  ib. 
or  unless  husband  files  a  biU  against  her,  ib. 
cannot  be  made  a  defendant  for  the  mere  pmpoae  of  dtseorering  her  husband's 
vouchers^  212. 
mmbk  she  may  where  called  upon  to  deliTer  them  up^  ib. 
whether  she  can  be  made  parly  to  a  suit  against  husband  as  his  agenti  896. 
concerning  her  separate  estate,  trustees  must  be  parties^  216. 
Subpcena  against, 

usually  included  in  the  same  with  her  husband,  216. 
serrice  on  husband  good,  217. 

on  wife,  in  what  cases  good,  ib.  668. 
where  suit  relates  to  her  separate  estate,  464. 
Proceas  against, 

must  be  awarded  against  husband  and  wile,  217. 
unless  after  an  order  to  answer  separately,  ib. 
but  will  be  stored  against  husband  where  she  makes  de&nlt,  200. 
separate  process,  in  what  cases  it  may  issue  against  her  without  her  husband  ib- 
where  her  separate  property  is  concerned,  ib. 
if  husband  is  abroad,  ib. 
menu  where  he  is  in  thii  country,  206. 
or  a  prisoner  in  the  King's  Bench,  ib. 
where  separate  property  is  not  concerned,  ib. 

if  she  appears  and  preys  to  put  in  separate  answer,  206,  211. 
where  the  act  complaiiMd  o(  is  her  own  torimu  aik,  207. 
and  she  is  not  under  the  control  of  her  husband,  208. 
where  ahe  refuses  to  join  in  her  husband's  defencai  209. 
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FEME  CX)yEirr— Con/intfed. 
Prooen  against — Coniinued, 

where  die  li^es  eepantely  from  him»  209. 
eannot  be  ienied  againft  her  alone  without  order,  679. 
Appearance  for, 

moat  be  entered  by  huaband,  317. 
Answer: 

joint  anawer  by  huabond  and  wife, 

may  be  read  againat  them  in  matters  relating  to  peiaonal  eatate^  214. 
bat  not  where  suit  relates  to  wife's  inheritance,  ib.. 
not  bound  to  join  in  her  huaband^s  answer  against  her  conscience,  210. 
if  huabend  insists  upon  her  answering  against  her  conscience,  it  will  be  a 
contempt,  ib. 
Separate  answer  by, 

on  husband's  application,  217. 
on  her  own  applicalibn,  in  what  cases^  210. 
where  she  denies  the  coverture,  ib. 
where  the  husband  is  plaintiff  ib. 
should  have  an  order  to  warrant  it,  ib. 
without  order  may  be  taken  off  the  file,  ib^ 

but  not  at  the  instance  of  wife  or  her  executon^  21 1. 
,  muat  be  full,  ib. 

but  need  not  expose  her  to  forfeiture^  ib. 
or  her  husband  to  a  charge  of  felony,  312. 
eannot  be  read  against  her  husband,  ib. 

9ecu»  where  they  had  both  concealed  ihe  marriage  and  treatod  wife  at 
sole,  213. 
may  be  read  against  herself  ib. 
to  establish  a  will  where  she  is  heir-ei-law,  ib. 
Separate  plea  or  answer  by  husband, 
where  allowed,  209. 
where  wife  absconds,  ib. 
'  ought  to  have  an  order  to  warrant  it,  ib. 

cannot  be  read  against  wife,  214. 
Pro  confe$9o, 

bill  against  husband  and  wife  may  be  taken  pro  eonfesao  for  want  of  a  joint  an- 
swer, 209. 
unless  there  vn  an  order  to  wanant  a  separate  answer,  ib. 
Decree  against, 

for  a  sale  of  her  estate  is  valid,  216. 

mi^  be  made  in  foreclosure  suit,  ib. 

but  cannot  be  made  where  her  inheritance  is  concerned  unleas  her  hnsband  hat 

answered,  215. 
»embie  there  may  be  a  decree  against  hosband  pro  eonfutOf  ib. 
cannot  be  made  against  her  personally,  ib. 
cannot  be  taken  in  execution  upon  a  decree  for  coats,  216. 
Abatement  of  suits  against,  217. 

does  not  take  plaice  on  death  of  husband,  ib. 
unless  where  a  new  interest  arises  to  wife,  ib. 
Supi^ementa]  bill, 

necessary  where  new  interest  arises  to  wife  on  death  of  htisband,  ib. 
Appointees  of.     Vide  Paktibs. 
FEME  SOLE; 

Abatement  of  suit  by  maniage  of  feme  sole,  l58.     Vide  Abatbmsvt. 
FICTITIOUS  MARRIAGE : 

Husband  not  necessary  parly  to  a  suit  by  wife,  338. 
FILING.     Vide  Bill,  509. 

No  pleading  of  record  before  filing,  508. 
No  office  copy  of  pleading  can  be  taken  before,  ib. 
FLEET  PRISON: 

In  what  cases  a  prisoner  may  be  turned  over  to,  pro  formOf  596. 
Vide  Wakdzh  or  tbs  Flbbt.     PniaoBBB. 
FORECLOSURE : 

Against  married  women,  216. 
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FORECLOSURE— Coniiiiiierf. 
Against  infimt^  826. 

in  caaes  of  oopyholdt,  ib. 
day  to  show  caiue  always  given  in  decree,  ib. 
also  in  oider  to  make  decree  absolute,  ib^ 

what  cause  may  be  shown,  ib.     Vide  Ivvavts. 
in  what  cases  a  sale  may  be  decreed  instead,  827. 
NeoesHury  parties  to  suits  for.     Vide  Paktixs. 
Refisrence  under  7  Geo.  3,  c.  20, 

party  in  contempt  cannot  apply  for,  656. 
Costs  of  provisional  assignee  in  suits  for,  255. 
Substituted  service  upon  person  named  in  deed  not  good,  266. 
Not  decreed  under  prayer  for  general  relief  490. 
FOREIGN  CORPORATIONS.     Vide  Cokpokatiohs,  (Fokiisv.) 
FOREIGNER.      Vtde  Aliiit. 
FOREIGN  COUNTRY,  Law  of? 
In  what  cases  to  be  proved,  38. 
FOREIGN  STATES,  Governments  of: 
May  sue  in  courts  here,  21. 

if  recognized  by  the  government  of  this  coontiy,  22. 
eeeua  where  not  recognized,  ib. 
ftet  of  recognition  judicially  notioed,  23. 
even  where  fiuwiy  stated  in  the  bill,  ib. 
Most  sue  in  a  proper  form,  24. 
Contracts  between  the  governments  of  and  individuals  not  enforeed  mAme  the  state  has 

been  reoogniied,  ib.  (n.) 
When  old  government  dissolved  and  new  one  not  reeogniied  by  this  country  Attorney 
CSeiieral,  is  a  necessary  party  to  a  suit  respecting  its  property,  180. 
FORFEITURE,  Waiver  of.      Vide  Bill  (Prayer.) 
]>emorrer  for  want  of,  499. 
Of  property.     Vide  Attaihsxk. 
FORMA  PAUPERIS: 
Of  suing  in,  41. 
at  law,  ib.,  42. 
in  equity,  ib. 
Who  may  sue  in,  ib. 

bankropt  may  petition  in,  ib. 
party  may  be  ezammed  pro  inUreeee  euo  in,  ib. 
Who  may  not  sue  in : 

eiecutors  or  administrators,  ib. 

unless  they  sustain  a  mixed  character,  ib. 
proehein  amy^  ib. 
At  what  time  plaintiif  may  be  admitted  in,  ib.,  49. 

after  commencement  of  suit,  no  costs  up  to  admiasbn,  42. 
after  dismiseal  of  former  suit  for  same  matter,  43. 
unless  second  suit  vexatious,  ib. 
bad  conduct  in  plaintiff  in  former  suit  no  objection,  ib. 
Party  may  appeal  in,  ib. 
Consequences  of  vexatious  conduct,  44. 

whether  plaintiff  liable  to  other  punishment  for,  ib. 
Petition  for  admisnon  to  sue  in,  ib. 
Certificate  of  counsel,  ib. 
Affidavit,  ib. 

must  be  sworn  by  the  party  himself,  ib. 
if  swem  by  a  third  person  party  may  be  dispaupered,  ib. 
Consequences  of  admission,  45. 

assignment  of  counsel  and  aix  clerk,  ib. 
appointment  of  clerk  in  court  to  act  as  solicitor,  ib. 
Counsel  and  attorney, 

must  take  no  fees  of  pauper,  ib. 

except  for  copying,  ib. 
may  not  refose  to  set,  ib. 
on  behalf  of  pauper, 
must  be  signed  by  six  clerk»  ib. 
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FORMA  FAXTPZmS^CtmHnued. 

MoCioDi  on  behalf  of  pauper — Continued, 

how  to  be  made  bj  ooanael,  45. 
Proceis  of  contempt  in  pauper  saiti^ 

how  floed  out,  46,  58.      Vide  Pkogxs8.     Attachmxxt,  dee. 
Amendment  of  bill  in  pauper  raiti, 
by  leaving  out  defendant^  ib. 

after  bill  filed,  pauper  muat  pay  eoets  if  defendania  left  out,  ib. 
DianuBsal  of  bill,  at  the  aoit  of  pauper,  ib. 

whether  without  coati^  ib. 
Whether  penon  suing  in  reoei?ea  costs,  47. 
Costs  of  successful  pauper  in  the  discretion  of  the  court 
Pauper  party  must  pay  costs  of  scandal,  49. 
Of  dispaupering: 

for  vexatious  conduct,  44. 

for  making  contract  for  subsequent  remuneration,  45. 
if  of  ability,  49. 

if  in  possession  of  land  in  question,  ib. 
if  gutl^  of  improper  conduct,  ib. 
of  vexatious  delays,  ib. 
of  making  improper  motiona,  ib. 
of  not  appearing  when  cause  called  on,  ib. 
of  moving  to  suppress  depositions  upon  groandlesB  objections^  ib. 
court  always  proceeds  tenderly  upon  such  points^  ib. 
larae.  In  what  cases  directed  in  pauper  causey  ib. 
Bill  retained  with  liberty  to  pauper  to  bring  an  action,  ib. 
Money  ordered  to  be  paid  to  pauper  to  enisle  him  to  go  to  trial  of  an  iasue,  ib. 
Proehein  amy  cannot  sue  in,  106. 
Defendants  may  be  permitted  to  defend  in,  256. 

eeeus  where  in  possession  of  property  in  dispute,  357. 
FRAUD  AND  COLLUSION: 

How  to  be  shown  as  cause  against  a  decree  against  an  in&nt,  344. 

may  be  by  original  bill,  245. 
In  what  cases  a  general  averment  o(  will  shut  out  demunrer,  436. 
FRENCH  OR  NORMAN  LANGUAGE, 

Formerly  used  In  pleadings  at  law,  I. 
GENERAL  SAVING,  omitted  in  in&nf s  answer,  287. 
GOVERNMENTS  OP  FOREIGN  STATES.     Vtdt  Fonnev  Statbs. 
GOVERNORS  OF  PROVINCES,  Suits  by,  24. 
GRANT  must  be  stated  to  be  in  writing,  475. 
GRANTEE  OF  CROWN, 

May  sue  by  information  in  the  name  of  Attorney  General,  7. 
GRANTOR  OF  ANNUITY.     Tide  Partiks. 
GREAT  SESSIONS.     Vide  Cbister  ahd  Walss. 
GUARDIAN  OF  AN  INFANT: 
May  sue  as  his  next  friend,  95. 

Committee  of  idiot  or  lunatic  must  be  appointed  by  to  defend,  219.     Viit  Ixiait. 
Of  persons  of  weak  intellect,  how  appointed,  248. 

H. 

HABEAS  CORPUS  (Iir  Pnocus :) 

Upon  return  of  cepi  eorpua  to  attachment,  591. 
Cum  cauna,  599. 

if  first  writ  is  cum  coimm,  subsequent  writs  must  be  so^  ib. 
May  be  sued  out  by  defendant,  591,  596. 
Old  practice  of  the  court  to  send  messenger  instead  of,  592. 
Present  practice  of  the  Exchequer,  ib. 

but  not  of  the  Court  of  Chancery,  ib. 
Not  neceasaiy  to  enable  plaintiff  to  enter  appearance  for  defendant,  598. 
Within  what  time  to  be  sued  out,  592. 

if  defendant  not  brought  up  within  the  time  he  must  be  disebaiged,  595.- 

not  before  the  return  of  the  attachment,  596. 

eecue  where  the  defendant  is  ah:eady  in  the  Fleet,  ib. 
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HABEAS  CORPUS^  (Iir  Pkocbss)— Cofi/iiiiM!i/. 
or  in  the  King*8  Bench  prison,  596. 
Cumot  be  obtained  without  an  order,  ib. 
Order  for,  how  obtained,  ib. 
In  what  manner  prepared,  ib. 
Serviee  of,  697. 
ExecQtion  of,  ib. 

■heriff  must  bring  up  the  body  as  well  as  retam  the  writ,  ib. 
What  is  a  sufficient  excuse  for  not  bringing  up  the  body,  598. 
that  he  is  out  upon  bail,  ib. 
that  he  is  languiduB^  ib. 
or  dead,  ib. 
Method  of  enforcing  obedience  to,  598. 

aUas  vApbirUa  habeas  eorpui  discontinued,  ib. 
attaclunent  againiA  sherifl^  ib. 
Ketnm  to,  597. 

that  prisoner  is  out  upon  bail,  598. 
dead,  ib. 
langtudui,  ib. 
praeeeding  upon,  in. 
Proceedings  upon  prisoner  being  brought  up,  ib. 
where  defendant  is  poor,  600. 
where  defendant  is  an  idiot,  ib. 

or  a  lunatic,  ib. 
of  taming  over  to  the  Fleet,  ib. 
When  defendant  is  under  criminal  process,  595. 

he  must  be  turned  over  to  the  F\ieet*pro  format  ib. 
and  thence  remanded  to  his  original  prison,  ib. 
from  which  be  must  be  brought  by  second  habtat  corpus,  596. 
role  applies  only  to  cases  of  misdemeanor^  ib. 
For  the  purpose  of  taking  bill  pro  eonfeao, 

must  be  after  defendant  has  been  committed  or  remanded  to  the  Fleet,  691. 
requisites  to  be  attended  to  in  return  o^  693. 

must  not  be  less  than  28  days  from  committal  to  the  Fleet,  ib. 

nor  more  than  two  months  from  original  committal  on  the  proceai,  ib. 

but  must  be  within  six  weeks  from  the  end  of  the  two  months^  ib. 

PbarLa^  /discontinued  in  process,  597. 

J^ipLriei,   5  forthepurposeof  takmgbiU/w«»/ei«^689. 

Costs^  600.  * 

HALF  PAY  cannot  be  sequestrated,  688. 
HJBC  VERBA: 

In  what  cases  instruments  should  be  entered  in,  469. 
where  a  question  turns  upon  particular  words,  ib. 
in  a  will,  ib. 
or  other  informal  instrament,  ib. 

HEAD  OF  CORPORATION.     Vide  ConromiTiovs. 
HEARING : 

Leave  to  amend  at,  by  adding  parties.     Vide  AMxnxxirT.     Paetivs. 

will  not  authorise  the  introduction  of  new  plaintifl^  398. 
Upon  bill  and  answer, 

can  only  be  had  against  defendant  added  afler  examinatioa  of  witneMai^  898. 

HEIR, 

Of  party  absconding, 

must  be  serred  with  decree,  S73.  0 

In  wliat  cases  plaintiff  must  show  how  he  is  heir  in  his  bill,  438.     Ytde  Bill. 

HEIR  AT  LAW, 

Will  established  against  infant  without  day  to  show  cause,  386. 

Of  grantor.     Vide  Pabtixs. 

Enquiry  for,  where  directed,  854.     Vide  Paxtiss. 

HONOUR : 

Atteatalion  of  to  answer  of  a  peer,  486. 
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HOSTILITY,  PERSONAL: 

Allegation  c^  where  acuidaloiu,  463. 
HUSBAND : 

Effect  of  attainder  o^  118. 
baniflhment  o^  ib. 
tranapoitation  o^  ib. 
Where  he  is  an  alien  and  resides  abroad,  ib.     Vide  Fixv  CormT. 
Neoesaaiy  party  to  a  suit  by  his  wife,  ib. 
After  wife's  consent,  money  to  be  paid  to  him,  124. 

unless  there  are  drcumstanoes  of  fraud,  ib. 
Deed  by  wife  in  &Tour  o^  cannot  be  established  without  separate  examination,  1S7. 
May  lay  hold  of  his  wife's  property  wherever  he  can  find  it,  if  no  suit,  139. 
Miaconduet  o^  eflbet  upon  his  right  to  the  income  of  wife's  property,  130,  131. 
Bankruptcy     "^ 

or  Cefibct  upon  his  right  to  the  income  of  his  wife's  property,  135,  137. 

Insolvenqr  of  J 

Must  be  a  substantive  party  to  a  suit  by  feme  covert,  150. 

Cannot  be  tLproehein  amy  in  a  suit  by  his  own  wife,  ib. 

Wife's  right  to  a  settlement  not  prejudiced  by  his  joining  in  the  suit,  ib. 

Efiect  of  joining  him  in  a  suit  for  wife's  separate  estate,  ib. 

an  admisnon  of  the  separate  estate,  151. 
In  what  cases  he  may  sue  his  wife,  ib. 
Entitled  to  wife's  ehiaea  in  action  by  survivorship,  155. 
Reduction  into  possession  by,  what,  ib. 
His  interest  in  wife's  chattels  real,  167. 
Must  be  a  co-defendant  with  wife,  173. 
May  make  his  wife  a  defendant  in  respect  of  her  separate  estate,  205. 

but  not  to  discover  his  own  estate,  ib. 
Bill  may  be  take&  pro  confesso  against  him  for  want  of  a  joint  answer  by  himself  and 
wife,  thougn  he  has  answered  separately,  209. 

unless  there  is  an  order  for  a  separate  answer,  ib. 
Separate  answer  by,  ib. 

where  wife  refuses  to  join,  210. 

where  wife  not  under  his  control,  208. 

must  have  an  order  to  warrant  it,  209. 
Insisting  upon  wife's  joining  in  his  answer  agaiim  her  consdenoe,  guilty  of  a  coo- 
tempt,  210. 
Where  there  has  beena  fictitious  marriage,  not  a  necessary  party  to  a  suit  by  wife,  3S8. 
Answer  by,  without  wife,  no  answer,  684. 

will  not  prevent  bill  being  taken  pro  eonfegio,  ib. 
Of  unsound  mind, 

dividends  of  wife's  estate  paid  to  her,  123. 
HUSBAND  AND  WIPE, 

How  considered  at  law  and  in  equity,  118. 
IDIOTS  AND  LUNATICS: 

Infermations  on  behalf  o(  7,  8. 

Must  sue  by  their  committees,  8. 

Suits,  on  their  behalf  113. 

Lunatics  necessary  parties  to  a  suit  on  their  own  behalf  8,  115. 

unless  it  be  to  avoid  their  own  acts,  8. 
teewt  in  the  case  of  idiots,  9. 
Committees  of,  necessary  parties  to  suite  on  their  behalf  ib. 
Cannot  be  made  defendante  vrithout  their  committees,  170. 
Defend  by  their  committees,  219. 

who  must  be  parties,  ib. 

and  apply  to  be  appointed  g%rdifms,  ib. 
Method  of  putting  in  answer,  ib. 

Proceedings  where  no  committee,  or  his  interest  is  adverse,  220. 
Proceeding  where  defendant  brought  up  by  habeat  corpus  appear*  to  be,  600. 
IMBECILE  PERSONS.     Vide  Wsak  Mivd. 
IMMATERIAL  PARTY: 
Demiurer  by,  397. 
Plea  by,  ib. 
Answer  oi^  ib. 
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IMMATERIAL  PARTY— Con/mueif. 
Answer, 

whether  a  party  can  protect  himself  from  diflooyeiy  hy,  397. 
IMMORALITY,  Particular  acts  of: 

Allegation  o^  in  what  cases  scandalous,  454. 
In  what  cases  they  may  be  proved  under  general  charge,  ib. 
IMPERTINENCE,  what,  ib. 

the  same  as  surplusage  at  law,  455. 
distinction  between  impertinence  and  prolixity,  ib. 
Inabill, 

not  a  good  ground  for*demuner,  456. 
how  taken  adyantage  ot,  ib. 
in  the  Exchequer,  457.  n. 
in  Chancery,  456. 

under  the  old  practice,  ib. 
the  new  orderB,  ib. 
exceptions  must  be  taken,  ib. 
and  report  obtained  within  a  limited  time,  457. 
master's  certificate  upon,  ib. 
requires  no  confirmation,  ib. 
may  be  excepted  to,  458. 
not  after  order  fm  time,  459. 
how  expunged,  458. 

under  new  orders,  ib. 
costs  of  reference,  ib. 
how  recovered,  459. 
Not  impertinent  to  introduce  facts  stated  in  answer  by  way  of  amendment^  513. 
IMPROPRIATOR.     Vide  Pabtiks. 
INCIDENTS: 

Of  the  certainty  required  in  alleging  them  in  a  bill,  478. 
INCONSISl^ENT,  interests.     VUk  JonrosK  or  Pi^iirrim.     Paetixs. 

Titles,  persons  claiming  under.     Vide  Paktixs. 
INCUMBRANCER.     Vide  Pkiob  Ivcumbeahcxk.     Paktiss.       "* 
INDICTMENT, 

May  be  preferred  against  minister  for  refusing  to  allow  the  publication  of  an  order  under 
1  W.  4,  c.  36,  274. 
INDIGENT  PERSONS, 
May  sue,  40. 

May  be  proehein  amyt  of  infiuiti^  ib. 
teeue  of  married  women,  ib. 
INDORSEE  OF  BILL  OF  EXCHANGE.     Vide  Paktibs. 
INFANCY: 

Disqualification  arising  from,  93. 
At  what  time  it  terminates,  93.     Vide  IirrAvrs. 
INFANTS: 

May  obtain  an  order  to  be  examined  )9fo  intere$$e  wOf  645. 
Are  examined  ftro  interetse  9uo  by  guardian^  ib. 
May  sue  in  Chancery,  93. 
by  their  next  fnend,  94. 
but  not  for  specific  performance,  ib. 
May  dispute  the  adjudication  in  bankruptcy  without  notioe,  90. 
Bound  by  a  decree  in  a  suit  on  their  behalf  98. 
though  it  has  been  taken  by  consent,  103. 
unlesi  where  there  is  iaeheg,  fraud  or  collusion,  99. 
seeiu  in  suits  relating  to  their  inheritance,  ib. 
where  any  discretionary  act  is  to  be  done,  ib. 
practice  in  cases  of  partition,  ib. 
Bound  by  deviations  in  practice  bond  fide  asaented  to^  108. 
Bound  by  order  for  maintenance  without  previous  refiarence,  103. 
Not  bound  by  admiasions  of  &cts  in  a  case,  ib. 
Not  bound  by  mistakes  in  the  conduct  of  their  cause,  103. 

or  in  the  form  of  the  bill,  ib. 
Bound  by  the  acts  of  their  guardians  ad  Utem,  831. 
whm  their  conduct  is  bonA  fide^  ib. 
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INFANT— Suits  on  behalf  of-^ConHnued. 

May  have  relief  they  are  entitled  to^  though  not  prayed  for^  2S1. 

or  inaiflted  upon,  ib. 
Petitions  on  behalf  oi^  8. 
Case  cannot  be  stated  on  behalf  of;  288. 
Suits  on  behsif  o^ 

must  be  by  proehtin  ani,y^  94. 

bill  filed  without  next  fiiend  dimussed,  ib. 

leave  given  to  amend  by  adding  next  friend,  ib. 
of  striking  out  name  of  in&nt  plaintiff  and  making  him  a  defendant,  98. 
reference  to  inquire  whether  suit  is  for  infiuit's  benefit,  95. 
granted  of  coutm  where  there  aie  two  or  more  suits^  ib. 
Beeu9  where  only  one,  ib. 
not  granted  on  appUoition  of  next  friend,  97. 

unless  made  in  another  suit,  ib. 
master's  report  upon  such  reference  not  to  be  excepted  to^  ib. 
but  may  be  objected  to  on  the  motion  to  confirm,  98. 
Froch^amy  o( 

who  may  be  next  friend,  94,  95. 

his  g^uanUan,  ib. 
need  not  be  a  person  of  substance,  40. 
cannot  sue  in  formh  paupt^,  42. 

proceedings  where  sohdtor  uses  the  name  of  prochein  amy  without  authority,  98. 
Vide  PaocHKiir  Axt. 
amendment  of  bill, 

order  for  at  the  hearing, 

where  improper  subnussions  hare  been  made  on  behalf  o(  521. 
where  an  in&nt  heir-at-law  has  been  made  co^lainti^  ib. 
decrees  in, 

are  binding  as  in  cases  of  adults^  99. 

in  cases  of  laeha  or  collusion,  may  be  opened  by  new  bill,  ib. 

day  to  show  cause  against, 

not  giyen  where  infent  is  plaintifl^  100. 
unless  under  peculiar  circumstances  in  partition  casei^  ib. 
where  there  ia  bHl  and  cross-bill,  ib. 
in  what  manner  an  infent  plaintiff  shows  cause,  101. 
coats  ol^ 

in  suits  for  legacies, 

not  to  come  out  of  the  executor's  estate.  111. 
but  must  be  paid  by  the  executor  personally,  112. 
Cross^Uby, 

not  amended  after  dismissal,  245. 
though  infent  allowed  to  put  in  a  new  defence,  tb. 
Suits  against : 

infents  may  he  defendants,  220. 
without 'fheir  guardians,  174. 

but  guardian  must  conduct  their  defence,  ib.  • 

not  usually  described  as  infants  in  bill,  ib.,  220. 
unless  question  turns  upon  their  infency,  ib. 
flobpoDna  against, 

where  infent  has  not  been  baptized,  ^. 
service  o^  229,  5$3.* 
upon  fether,  229. 
mother,  ib. 
&ther-in-law,  ib. 

should  be  authorized  by  previous  order,  ib. 
attachment  against,  230. 

for  not  appearing  or  answering,  not  usually  executed,  ib. 

but  messenger  sent,  ib. 
infent  pays  no  costs  o£,  ib. 
guardian  ad  litem^ 

how  appointed,  ib. 

where  infent  in  town,  231. 
in  the  country,  ib. 
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INFANT— aoite  agaiiwt— Coti^tied: 

Gawdian  ad  litem — Continued, 
'  order  for  a  commiiaion  to  appoint, 
how  drawn  up,  231. 
how  executed,  233. 
guardian  need  not  attend,  ib. 
who  appointed,  where  no  one  wUl  undertake  the  office,  23b. 
after  appointment,  infant  cannot  be  kept  in  custody,  280. 
duty  o^  221,  232. 
reapondbility  o^  221. 
liable  to  the  coste  of  scandal  or  impertinence,  ib. 

to  the  censure  of  the  court,  in  what  cases,  ib. 
may  be  rsmoTed  for  misconduct,  ib. 
infitnts  bound  by  their  acts,  ib. 

may  consent  to  eiridence  being  taken  on  affidavit  befivre  master,  ib. 
may  waiTe  in&nt's  right  to  an  issue,  ib. 
consent  to  a  decree  by  is  binding,  ib. 
liable  to  costs  of  improper  defence,  232. 

of  scuidal  or  impertinence,  ib. 
Defence, 

must  be  by  guardian,  220,  232. 
if  without  guardian,  irregular,  ib. 
Plea, 

must  be  on  oath  of  guardian,  ib. 
unless  oath  is  dispensed  with,  ib. 
bow  taken  without  oath,  233. 

where  guardian  is  a  co-defendant,  ib. 
where  guardian  is  in  London,  ib. 
where  guardian  is  in  the  country,  ib. 
Commiaaon  to  take  plea  or  answer,  234. 

may  be  sued  out  without  previous  order,  ib. 

may  be  embraced  in  the  same  commissifm  as  that  to  appoint  guardian,  ib. 
how  executed,  ib. 
where  infent  is  abroad,  236. 
where  diipensed  with,  ib. 

where  in&nt  is  abroad,  and  fether  not  interested,  ib. 
where  guardian  has  been  already  iqppointed  in  an  original  cause,  ib. 
Answer, 

must  be  on  oath  of  guardian,  232. 
unlesi  oath  dispensed  with,  ib. 
*  how  taken  without  oath,  233. 

where  guardian  ii  co-defendant,  ib. 
is  in  London,  ib. 
in  the  country,  ib. 
is  the  answer  of  the  guardian,  236. 
In&nt  not  bound  by,  ib. 
cannot  be  read  against,  ib. 
ezoe^ons  will  not  lie  to,  ib. 

cannot  be  shown  for  cause  against  dissolving  injunction,  237. 
form  id,  ib. 

new  answer  may  state  defence,  ib. 
in  what  cases  infent  may  put  in  a  new  one,  ib. 
as  well  after  decree  as  before,  ib. 
but  must  apply  as  soon  after  21  as  possible,  ib. 
Parol,  demurring^  222. 
at  law,  ib. 
in  equity,  ib. 

taken  away  by  1  W.  4,  c  47,  223. 
replication  to  his  answer,  240. 

in  what  cases  not  necessary,  ib. 
in  what  cases  proper,  ib. 


admissions  on  behalf  o(  cannot  be  made,  238. 
all  neceasaiy  fects  must  be  proved  against,  ib. 
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INFANT— fioito  VigmuA^Continued, 
Evidence — Continued, 

abeenoe  of  Decenary  peitiee,  838. 
due  eiecution  of  a  will,  ib. 

bound  by  proof  in  an  original  suit  against  hia  ancestor,  289. 
whem  he  has  been  a  party  by  amendment,  24 i. 

evidence  taken  before  cannot  be  read,  ib. 
deeds,  &g.,  may  be  proved  against  him  viod  voce^  ib. 
iecu$  in  the  Exchequer,  ib. 
Subpcena  to  besr  judgment: 

service  of,  should  be  on  guardian,  242. 
personal  service  on  infant  not  good,  ib. 
Decree: 

in  cases  of  foreclosure,  226. 

in  what  cases  court  will  decree  a  sale  instead  of,  227. 
ought  not  to  be  by  consent,  221,  242. 
without  previous  reference  to  a  master,  ib. 
but  if  made  by  consent  binding,  ib. 

unless  in  cases  of  collusion  or  error,  221. 
if  drawn  up  as  made  by  consent,  it  is  erroneous,  242. 
error  in,  what  will  be,  221. 
conveyance  under, 

in  what  cases  directed,  224. 
where  estates  are  sold  for  payment  of  debts^  225. 
day  to  show  cause, 

in  what  cases  taken  away  by  1  W.  4,  c  47,  224. 
not  given  in  suits  for  payment  of  the  debts  of  a  deceaaed  person,  ib. 
given  in  all  other  esses,  226. 
in  cases  of  partition,  ib. 
Keua  where  no  conveyance  is  directed,  ib. 
where  suit  is  to  establish  a  will,  226. 
or  where  legal  estate  is  in  trustees,  ib. 
in  cases  of  foreclosure,  ib. 

in  order  for  making  decree  of  foredoenre  absolute,  ib. 
where  copyholds  have  not  been  surrendered,  ib. 
purchaser  must  accept  title  notwithstanding,  228. 
in  what  manner  decree  made  absolute,  243. 

day  to  show  cause, 

subpoena  to  show  cause  against  decree, 

return  of,  242.  , 

service  of,  must  be  personal,  ib. 
substituted,  where  ordered,  ib. 
in  what  way  cause  may  be  shown,  ib. 
what  cause  may  be  shovm,  243,  244. 
in  cases  of  foreclosure,  243. 

rule  thst  account  may  not  be  unravelled,  does  not  extend  to 

of  fraud,  ib. 

nor  where  title  of  infant  is  paramount  to  the  mortgage,  ibb 
fraud  and  collusion,  how  shown,  244. 
error,  how  shown,  245. 

infant  need  not  wait  till  21  to  impeach  a  decree  for  error,  ib. 
a  new  defence,  244,  247. 
new  defence, 

in  what  manner  made,  245. 

where  there  has  been  bill  and  cross-bill,  ib. 

bill  of  discovery  may  be  filed  in  aid  of,  ib. 

within  what  time  it  must  be  msde,  ib. 

of  enlarging  the  time  for,  246. 

cannot  be  made  till  after  21,  ib. 

unless  there  is  danger  of  his  evidence  being  lost,  ib. 

in  which  case  infant  wiU  be  bound  by  decree  as  if  he  was  pisinlift  ik 
consequences  of,  ib. 
Attachment  to  enforce  decree  or  order,  247. 
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INFANT— Ctfnlifittei. 
CoBtempta  by : 

iofant  may  be  committed  for,  247. 

for  not  doing  what  i«  oniered  by  ooact,  ib. 
proceti  where  order  in  for  a  conveyance  under  the  atatiitey  ib. 
CoeUof: 

not  pereonaily  liable  to,  ib. 

in  what  caaea  ordered  to  be  paid  out  of  hie  ahar«^  ik 
in  caaea  of  paitition,  ib. 
AiBdn?lt: 

maater  cannot  receive  affidavita  agatnat  under  decree^  380. 

nnleaa  aolicitor  for  infant  concurs^  ib. 
how  far  be  ia  bound  by  the  conduct  of  hia  aolicitor  in  admitting  affiduYila^  240. 
Mainlenancei 

order  for,  not  usually  made  without  previous  roiarettoey  231. 
but  if  made  without  it,  will  be  binding,  ib. 
Injunction  against,  to  restrain  proceedings  at  law,  236. 
cannol  be  sustained,  ib. 

plaintiff  may  undertake  to  show  cause  upon  merits  againat  dissolvings  237. 
Mn  tetUrt  sa  mere, 

may  sustain  suits^  93. 
to  restrain  waate,  tb. 
Wmrd  of  court: 

efleot  of  clandestine  marriage,  143. 

where  adultery  ia  committed  by  the  wile^  148. 
cannot  oonaent  to  payment  of  her  money  out  of  court*  127. 
FeDMcoveit, 

not  bound  by  concurrence  of  heir  parent  or  guardian  after  mairiage^  164. 
aeeus  in  contracts  for  her  benefit  before  marriage^  ib. 
INFANT  BXfiCUTOR: 

Special  administration  may  be  taken  oo^  296. 
INFANT  PEER: 

Proceedings  against,  230,  a. 
Sequestration  against,  ib. 
INFORMATION: 

On  behalf  of  the  Crown,  I. 

of  thoae  who  purtake  of  its  pmogative,  ib. 

whose  rights  are  under  its  protection,  ib. 
Of  intraaion  in  Chancery,  4. 

Retained  in  equity  tiU  reault  of  trial  at  bw,  ib. 
Reialing  to  lands  and  revenues,  ib. 
usually  in  the  Exchequer,  ib. 
Bometimes  in  Chancery,  ib. 
aa  in  caaea  of  purpreature,  ib. 
nuiaance^  ib. 

or  where  relators  are  concerned,  ibw 
How  commenced, 

in  courts  at  Westminster,  5. 
by  Attorney  General,  ib. 
Solicitor  General,  ib. 
ia  courts  of  Lancaster,  ib. 
Durham,  ib. 
Chester,  6. 

Duchy  of  Lancaster,  ft. 
Cornwall,  6. 
Franchise  of  Ely,  6. 
Walea,  6. 
King  not  immediately  concerned^  7. 
on  behalf  of  grantee  of  chose  in  action,  ib. 
on  behalf  of  the  King,  as  supreme  head  of  tht  Chuichg  ib. 
for  temporalitiea  of  bishops,  ib. 
for  charitiea,  ib. 

on  behalf  of  idiots  and  lunatici^  7,  8. 
under  particular  statutes,  8. 

Vol.  IV.— O. 
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INFORMATION— CoRlmtitti.  | 

Where  King  not  immediately  eoaosmti— Continued* 
Mairiege  Act,  8,  10. 

Charitj  Commifloonera  Act,  8,  9.      Vide  Rblatokb. 
DinniiBal  oi,  for  want  of  proeecation,  SO. 

confined  to  ceees  where  there  axe  relatore,  ib. 
For  a  discoveiy,  3. 
Relating  to  dinenting  chapels,  14. 
Doea  not  abate  by  death  of  relator,  17. 
onleaa  relator  be  also  plaintiff,  ib. 
eflfect  of  death  of  relator  upon, 

where  only  one,  ib. 

more  than  one,  ib. 
Proceeding  where  relator  is  not  a  responidble  person,  20. 
Parties  to  : 

in  what  cases  heir-at-laW  of  grantor  is  necessary,  853. 
Bill  conyerted  into,  by  amendment,  513. 
INFORMATION  AND  BILL: 
In  what  cases  asual,  13. 
Bill  dismissed  and  information  retained,  ib. 
INHABITANTS.     Vide  Partixs. 
INJUNCTION: 

Practice  as  to  dissolving,  where  plaintiff  becomea  bankrapt,  80. 
in  Chanoeiy,  ib. 
in  the  Exchequer,  ib. 
'   Against  several  executors^  diasolved  on  application  of  one,  345. 
Against  the  Bank  of  England, 

where  they  are  not  parties,  901. 
not  granted  except  upon  notice  to  the  other  partiea,  ib. 
unless  in  cases  of  necessity  and  urgency,  ib. 
Prayer  for,  502.     Vide  Bill  (Pkatsb.) 
Common: 

drops  upon  plaintiff  amending  his  bill,  527. 

unless  leave  granted  to  amend  wUhout  prejtidioe,  lb. 
or  unless  exceptions  have  been  allowed,  528. 
or  submitted  to,  525. 
may  be  obtained  of  course  upon  amendment  after  answer,  583. 
where  none  has  been  obtained  upon  the  original  bill,  ib. 
§eeu8  where  one  has  been  obtained  and  dissolved,  ib. 
not  renewed  upon  amended  bill,  ib. 

unless  upon  special  motion,  supported  by  affidavit,  ib. 
which  cannot  be  made  till  defendant  is  in  default,  534. 
defendant  must  fully  answer  both  original  and  amended  bill  before  he  cm 
dissolve,  530.     Vide  Amxitdmsitt.     Ra-AxximmirT. 
Special: 

does  not  drop  upon  amendment  of  Hll,  531. 

eeau  upon  re-amendment,  ib. 
obtained  upcm  amended  bill  by  affidavit  before  answer  may  be  diasolved,  on 
of  defendant,  upon  affidavit  before  answer,  535,  n. 
To  deliver  possession, 

whether  neoessaiy  before  writ  of  assistance  in  cases  of  sequestratimi,  648. 
not  necessary  in  cases  of  revenue,  ib. 
nor  in  the  Exchequer,  ib. 
To  restrain  action  at  law  upon  a  contempt  irregularly  issued,  665. 
when  irregularity,  eocasioned  by  negligence  of  the  registrar,  066. 
INQUIRY  before  Master, 

Not  directed,  unless  ground  for  it  is  laid  in  pleadings^  431. 
For  heir-at-law, 

where  directed  in  cases  of  charity,  854. 
INSOLVENCY  OF  HUSBAND.     Vide  Hcsbaitd.     Fxxx  Cotxbt. 
INSOLVENCY.      Vide  BAirKaurrcT. 
INSOLVENT  DEBTOR: 

Placed  in  the  same  situation  with  regard  to  the  order  and  dispo«tiim  of  his  pnpeitf  m 
a  bankrupt,  75.  , 


INSOLVENT  DEVrOR^ConHnued. 
Bfaj  assign  his  right  to  suiplu^  76. 

assignee  may  sue  the  assignees  for  it,  ib. 
His  situation  with  regard  to,  after  acquired  property,  76. 

difference  between  him  and  a  bankrupt,  ib. 
May  sue  for  after  acquired  property,  if  not  claimed  by  his  nmgnptm^  ib. 
LialMlity  o^  after  acquired  property  to  his  debts,  ib. 
Cannot  sue  their  assignees,  ib. 

As  to  the  commencement  of  suits  by  assignees,  without  consent  of  cnoditors^  84. 
££kct  of  death  of  assignee  and  appointment  of  a  new  one, .  86. 
Ought  not  to  be  a  defendant,  174.      Vide  BxwKmvrr,    Paetim. 
IN80LVENT  DEBTORS'  ACT:     (7  Geo.  4,  c  57.) 

Shsnff  diKharging  prisoner  under,  after  habea$  corpus,  guUty  of  contempt,  607. 
Prisoner  in  custody  for  contempt,  must  not  be  diM»arged  by  the  shariff  undary  688. 
PtoTision  for  the  payment  of  the  costs  of  prisoners  under,  678. 
INSPECTION  of  Document: 

Prayer  in  a  bill  that  defendant  may  inspect  document,-  dec,  470. 
INSTRUMENT.     Vide  Dud. 
INTEBE88E  8U0: 

Examination  pro  mUret»  9uo»  what,  644. 
Older  for,  ib. 

may  be  obtained  in  case  of  real  as  well  as  personal  estate,  ib. 
by  an  infent,  646. 
1^  plaintiff  (qunre,)  ib. 
in  forma  pauperiSf  41L 
howobtuneJ^ 

as  of  ooorw,  644. 

not  before  sequestrators  have  made  a  retium,  ib. 

possession  of  persMial  property  delivered  up  to  claimant  mi  his  giving  aeea- 
rity,  647. 
Prooeedings  under  order: 
interrogatories, 

time  within  which  interrogatories  should  be  exhibited,  648. 
must  be  settled  by  master,  ib. 
examination,  within  what  time  to  be  put  in,  ib. 
conclusion  o(,  not  replied  to^  ib. 
reference  to  ihe  Master  to  look  into,  ib. 
leplieation, 

in  wist  cases  necessary,  ib. 
examination  of  witnesses,  ib, 

where  abovB  80  miles  fitmi  Lond(m»  ib. 
when  within  that  distance,  ib. 
publication  of  depositions,  ib. 
referAoee  to  the  Master,  ib. 

objections  to  report  cannot  be  taken  by  exoeptaona^  640. 
hearing  otgections  to  report  may  be  discussed  at,  ib. 

• Older  upon,  ib. 

UNTKKE8T  in  Subject  Matter : 
In  cases  of  charity : 

relators  need  not  to  hare  any, 

oeeue  in  petitions  under  62  G.  8,  c  101,  a.  16,  16,  n.  (h}* 
eftect  of  their  interest  upon  proceedings^  ib. 
"Want  of: 

in  i^aintifi^  demurrer  for,  399,  401. 

idea  of,  ib. 
in  defendant,  demurrer  for,  397. 
plea  oi,  ib. 
whether  defendant  can  ptoteot  himialf  from  disoofwy  by  aiiiimr,  ib. 

Vide  PAmTTBs. 

riVTESBEST  on  Balance:  ^ 

If<A  decreed  under  prayer  for  general  relief  494. 

seetM  upon  Anther  directions,  where  right  to  it  had  aecnied  iliiM  Hia  filing  of  tht 
bill,  lb. 
DfTEBMEDIATE  ESTATES,  PenoMhsrfaig.     FmIbPabtim. 
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INTERPLEADER: 

Attorney  General  aUowied  to  wi&idncw  his  general  answor^  und  to  pnt  in  anew  aas,  18i 
By  Bank  of  England, 

in  what  caaes  neoeeniy,  201. 
INTERROGATING  part     Vide  Biu. 
INTRUSION,  Inforautlion  ci,  may  be  filed  in  Chancery,  4. 
IRELAND  : 

Attachment  in  England  to  enforce  an  order  or  decree  made  in,  83. 
Pfadntifl'  resident  in,  most  give  security  for  costs,  84. 
Property  of  bankrupt  in,  rests  in  assignees,  74. 
no  registration  or  enrollnient  necessary,  ib. 
Order  of  the  court  made  effectiTe  in,  383. 
Service  of  subpmna,  and  process  in,  377. 
Court  of  Chaneeiy  in, 

orden  o^  now  made  eflbctire  in  England,  883. 
Bequestrstion  may  be  issued  into^  upon  return  of  nuAi  bona  to  sequestrstion  here,  M. 
IRISH  PEER.     Vide  Pisn. 
IRREGULARITY: 
In  process: 

how  tsken  advantage  of  in  esse  of  corporations^  194. 
oidered  to  be  paid  by  registrar's  widow  out  of  asaeti^  666. 
Vide  CoiTTXMPT.     IirjuircTiov. 
bail  order, 

waived  by  compliance,  667« 
seetM  in  error,  ib. 
ISSUE: 

Matter  sufficiently  put  in  ianie  by  an  allegatian  of  pretmoe,  485. 
Matters  alleged  in  an  answer -sufficiently  put  in  issue,  without  amendment  613. 
ISSUE  detnaamt  vel  nan. 

May  be  declined  on  behalf  of  infimt,  343. 

J. 

JOINDER  OP  PLAINTIFFS, 

Claiming  advem  or  inconsistent  interestn,  319,  337. 
Of  plaintifis  having  no  interests.     Vide  Pabtibs. 
JOINT  Interests.     Vide  Pabtixs. 
Proprietors.     Vide  Pabtibs. 
Tenants.     Vide  Pabtibs. 
JOINT  STOCK  COMPANIES: 
History  0^30. 
Of  suits  by,  39. 

under  private  Acts  of  Parliament,  30. 
must  be  by  their  officen,  ib. 
but  individual  memben  nu^  sue  directori^  ib. 
General  Acts  relating  to,  31. 

Where  chartered  under  6  Geo.  4^  c.  91,  individual  members  of  may  be  sued,  194. 
Chartered  under  4  db  6  W.  4,  c.  94,  may  defend  by  (heir  principal  officer,  196. 
individual  memben  may  be  joined  as  defendants,  ib. 

subject  to  the  payment  of  costs  by  the  plainlii^  196. 
decrees  sgainst,  to  have  the  nme  operation  against  individual  memben  aa  if  flay 
had  been  parties,  ib. 
but  process  not  to  issue  against  individual  memben  without  leava  cf  *r 

court,  ib. 
nor  sfier  three  yean  (nm  the  time  of  fodi  individual  ceasing  lo  ba  a  mi»- 
ber,  ib.     Vide  Pabtibs. 
JUDGMENT  AT  LAW: 

Effect  of,  upon  wife's  right  by  survivorship,  155,  157. 
JUDGMENT  CREDITORS.     Vide  Cbbditob.     SraciALTT  CBBBtroBs. 
JUDICIAL  NOTICE: 

What  fects  will  be  judicially  noticed: 
historical  fects,  38. 
recognition  of  foreign  states,  ib. 

even  though  niaadad  contnry  to  tha  fed%  ih. 
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JUDICUL  NOTICE— Con/mtieit. 

What  things  will  be  judiciallj  noticed  without  proof: 
war  between  this  country  and  a  foreign  8tale»  57. 
Mcutf  war  between  foreign  states^  ib. 
JUBI8DICTI0N: 
Plaintiflb  out  o( 
may  sue,  33. 

unlesB  aliens  or  lestdents  in  an  enemy's  country  without  lioence^  88. 
must  giTe  security  for  eosts^  ib.     Vide  Costs,  Security  for. 
Proceedings  where  party  having  a  joint  interest  with  plaintiff  out  o(  810. 
Averment  of.     Vide  Bill.  ^ 

I>elendants  out  o( 

in  what  cases  the  plaintiff  may  proceed  without  them,  267. 
where  there  are  other  defendants,  ib. 

and  their  interests  are  incidental  to  those  of  such  other  defendantt^  ib. 
joint  debtors,  268. 
joint  bdon,  ib. 
in  cases  of  interpleader,  ib. 
cannot  be  proceeded  against  where  their  interests  are  principally  afEected,  259. 
in  what  cases  the  court  will  appoint  a  receiver  in  their  absence,  ib. 
in  what  cases  they  must  be  made  parties,  260. 
in  what  cases  thei|;  absence  must  be  proved,  ib. 
proceedings  where  they  subsequently  become  amiimiihle,  261. 
where  process  has  been  prayed,  ib. 

has  not  been  prayed,  ib. 
where  they  appear  voluntarily,  ib. 
after  decree,  ib. 
in  what  cases  permitted  to  have  the  benefit  of  decree  without  supplemental  biU,  ib. 
service  of  subpoena  upon, 

not  good,  262. 

unless  under  2  W.  4,  c  33,  and  4  db  5  W.  4,  c  83,  ib. 

Vide  SuBSTiTUTXB  SsmricB. 

• 

KEEPER,  Lord,  bills  addressed  to^  1. 
KING,  The: 

Suits  on  behalf  of: 

lilay  elect  to  sue  either  at  law  or  in  equity,  8. 

in  what  court  he  pleasei^  ib. 
may  have  a  quare  impedU  in  King's  Bench,  ib. 
in  what  courts  he  may  sue,  ib. 
King*s  Bench,  ib. 
Exdiequer,  4. 

Chancery,  ib.     Vide  Ihyoexatioit. 
In  Council.     Vide  CoirvciL. 
Cannot  be  a  defendant, 

must  be  sued  by  his  Attorney  General,  178. 


i.ANCA8TER: 

Attorney  General  of  the  duchy  o(  5. 

of  the  county  palatine,  ib. 
LAlNC ASTER  County  Palatine : 

Proceeding  against  chancellor  ol^  to  compel  a  return  to  an  attachment,  590. 

Form  of  return,  691. 
I«ANGUIDU8,  Return  of.     Vide  Attachxbvt.     Habxas  Cobpus. 
IjATIN,  Ple^^ngs  at  law  formerly  in,  1. 
I.EA8E  AND  RELEASE,  How  stated  in  a  biU,  469. 
LEAVE  TO  AMEND.     Vide  Axxbdmbbtt  or  Bill. 
LBOAL  ESTATE.     Vide  Paetibs. 
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LEGATEES.     Vide  Txvnu. 
BesiduAiy.     Vide  Pabtixs. 
LESSEES.     Vide  Pabtiw. 
LESSOR.     Vide  Pabtiu. 
LETTER  MISSIVE: 

Right  of  peen  io,  SOL 

not  confined  to  peen  of  pofiuMDl^  ibi. 
How  oMuned,  656. 
Sorvioe  oS,  ib. 

in  Soottend  or  iMinidy  S77. 
out  of  the  kingdom,  380. 

must  be  aocomponied  by  an  office  copj  of  biS^  ib. 
peeis  not  bound  to  take  any  odier  copy,  ib. 
at  town  bonae  of  peer  good,  tboogh  he  is  aibraad,  605. 
Proeeedinga  in  caae  of  default  cf  abearance  to^  666. 
LETTERS.     Vide  Aobbbbcsht. 
LIENS,  Specific^ 

Penona  having.     Tide  Pabtibs. 
LIFE  INTEREST  OP  WIPE, 

Not  a  aubject  of  eqoiCalile  aeMlemani;  149. 

unkaa  hnabaod  faiia  in  sapporting  her,  144.     Vide  PkvB  Oorxar. 
LIMITATIONS: 

Executoryy  penona  enlMed  under.     Vide  Pab.tib8. 
In  aetUemenly  penona  entitiBd  nnder.     Vide  Pabtibo. 
LIVERY  OP  SEISIN: 

Conveyance  wiAi,  may  be  piaaded  withool  avening  eaecwtiuii  of  deed»  471. 

LORD  OF  MANOR:     Kt(2rpABT»8. 
LOST  INSTRUMENTS; 

Billa  to  oiitain  benefit  o^  moat  be  aooonpanied  by  an  affidanrit,  603. 
Secue  irikum  die  bBl  ie  BMvely  lor  a  diace>feiy,  604. 
LUNATICS^ 

Mvat  be  pacrtieB  to  inftrmartnua  and  bdla  on  theb  own  behalf  8. 

unleaa  to  avoid  their  own  acta. 
SnitB  on  their  behalf 

muat  be  aanctkned  by  Lord  ChanwAUir,  116. 
Of  aetting  aaide  ccntracta  by,  ibw 
Suta  on  tiieir  behalf: 

moat  ptoperljr  by  bin,  119. 
in  the  name  of  tiie  famatic,  ibu 
kmatic  niiiat  be  a  party,  ib. 

eeeua  when  anit  ia  to  avoid  hia  own  mdp  ib. 

but  if  made  party,  no  ground  for  demamr,  114. 
oommitteea  Deoeaaaiy  partiea  to^  116. 

either  aa  oo-phontiff  or  defendant. 
demurrer  to^  in  what  caaea^  ib. 
plea^  ib. 

to  Mil  of  dianwevy,  ib. 
efleet  of  death  or  change  of  committee^  ib. 
Effect  of  lunacy  of  plaiiitiff  afler  the  commencement  of  a  emt,  1 16» 
Cannot  be  defodanta  without  their  connBttee,  173. 

Proceeding  when  defendant  brought  up  by  Aa6eat  eerptu  t^ppean  to  be^  600. 
Vide  Imara  ajto  LusATica.    PABTisa. 

M 

MALICE  r 

AUegation  of  genend  mafioe  in  bil^  acandidoiii^  458. 
MAINTENANCE: 
Older  for, 

binding  upon  infimt,  tiioiigfa  made  wiliioiit  pwviom  reference  109. 
preriona  reference  uaoally  made,  ib^ 
made  without  previoaa  reference  binding,  SSI. 
Wife'a  right  to^  out  of  income  of  her  own  property,  190.     Vide  Fbxx  Cotbbt- 
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MANDIBLE  OP: 

Serrioe  of  fabpoenay  Ac  in,  S77. 
MANOR,  LORD  OF.     Fufe  Pabtiss. 
MARRIAGE:  ^ 

Difltinction  tt  law  between  penonel  propeitj  of  the  wife  eccraed  befine  tiid  aftev  mar- 

riafBy  119. 
No  aach  distixiction  in  eqoity,  120. 
Of  fatne  oorert  after  money  reported  duetto  her,  1S3* 
Ad,  informationa  under,  10. 

yide  CLAirsMTivB  MAmmiAoa.    InomxATiov.     UnrAvr. 
MARRIAGE  ARTICLES: 

Specific  peribnnanoe  o(  decreed  under  bill  to  enSwoe  a  BetUemeiii^  498. 
MARRIED  WOMAM,  Vide  Fxmb  Cotbbt. 
MARSHALLING  ASSETS: 

Joinder  of  apectalty  and  aimple  eontract  creditai%  330. 
MASTER  OF  AN  HOSPITAL, 

Suit  by,  moat  be  reyiyed  by  Ua  anooeanir,  88. 
MASTER  OF  THE  ROLLS  authorized  to  hear  motkna,  643. 
MASTER  IN  ORDINARY: 

Applicationa  for  apectal  ordera  to  amend  muat  be  made  to,  6i8» 
cannot  be  nude  to  one  of  the  judgea  of  the  court,  ib. 

aeeiM  where  the  order  ia  of  ooune,  543. 
lor  leave  to  withdraw  replication  and  amend  must  be  made  to,  ib.  546. 
Manner  of  making  applicatiaoa  to  for  leave  to  amend,  ib. 
Coata  of  ajylications  to  for  leave  to  amend,  ib. 
Mode  of  entering  apectal  ordera  by,  644. 
One  to  visit  the  Fleet  prison  quarterly,  678. 

and  to  report  his  opinion  thereon,  ib. 
Reference  to  aa  to  poverty  of  a  defendant  in  ccmtempl^  670. 
proceedinga  thereupon,  671. 

maater  may  examine  priaoner  and  othen  i^oo  oalb,  670. 
HIa  power  with  regard  to  priaoners  in  custody: 

may  •^•miwMi  prisoner  in  custody  fer  contempt  upon  oalh,  ib. 
all  other  persona,  ib. 
Offioem  of  courta  of  law  to  produce  befere,  reoordi^  order%  books,  dbc 
Vide  PniaoirBB. 
MASTER'S  REPORT: 

Upon  reference  to  inquire  whether  auit  ia  for  the  benefit  of  an  infeot  camai  ba  ex- 
cepted to^  97. 
but  may  be  dnected  to  on  motion  to  confirm,  98.     Vide  Rbpobt. 
MEMBER  OF  PARLIAMENT: 

Sequeatration  against,  for  not  obeying  Speaker,  651. 
Appearance  put  in  for,  on  return  o(  654. 

Vide  SBQ.UBSTBATioir  (AoAiirsT  Pbbbs,  dbc.)     Pbbbs. 
Service  of  snbpoma  npon,  564,  565. 

need  not  be  accompanied  by  a  copy  of  the  bill,  ib.     Vide  Pme  CavTBaaa. 
MESSENGER: 

In  what  caaea  sent : 

upon  return  of  eepi  eornue,  600. 
origin  of  the  practice,  601. 
originally  aent  only  to  those  counties  where  sherifl:  had  the  aMnniiiiwuia,  ib. 
but  now  aent  into  every  county,  ib. 
In  what  caaea : 

only  where  defendant  ia  not  in  cuatody,  608. 
or  where  there  is  a  return  langwdue,  ib. 
No  asqoestntion  upon  return  of,  ib. 
Practioe  where  defendant  abaconda  after  neasflngar  aant,  ib. 
or  cannot  be  found,  608. 
when  messenger  dies,  ib. 
Order  for,  how  obtained,  ib. 

proceeding  upon,  ib. 
Usually  executea  hia  warrant  1^  deputy,  ib. 
Return  o( 

when  defendant  cannot  be  found,  ib. 
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ME88EN6ER— Cimlmtferf. 

whsra  defendftot  w  m  eiwlody  of  flheril(  603. 
prooteding  tfacreDpon,  ib. 
Lotting  ddmdant  go  at  large  vpoo  baa  ondertakiiiglp  paf  ocmU^  not  entiClad  to  va  At 

procoM  of  the  eoart  to  compel  payment  of  ooata,  ui. 
Mml  bring  defendtait  to  the  bar  within  a  limited  time^  604. 
Proceeding  where  defendant  brought  np  by»  ib. 
committal  to  the  Fleet,  ib. 
appearance  may  be  entered  for  defendaoC^  ib. 
Coat»or,ib. 

against  infant     fkk  Iwrurr. 
lOmeTER  OP  PARISH, 

Refoaing  t»  permit  order,  under  1  Win.  4,  c  90,  to  be  pnbfiAed,  fiahb  to  mdJctmwif, 
274. 
MISAPPREHENSION  OR  MISTAKE, 

Will  not  depriTc  a proehein  amy  of  Us  coeta  ovt  of  the  miknt'a  eitete.  111. 
MfSCONBUCT : 
Of  huiband: 

a  reason  to  deprive  him  of  tfie  income  of  his  wiM  pioperty,  130. 
iX  proehein  amy : 

a  ground  for  his  remoral,  100. 
Of  wife; 

efiect  of  upon  her  right  to  maintenanoer  ont  of  her  own  inoome,  1%. 
MISDEMEANOR: 

Plaintiff  under  sentence  of  transportation  for,  not  required  to  give  security  for  eolt^  37. 
Prisoner  in  custody  for,  how  brought  up  and  chaiged  with  contempt 
PMcess  for  taking  bill  j9ro  confeew  against  defeni^t  in  custody  for,  596. 
does  not  apply  to  casos  of  febny,  996. 
MiaiOINDER  OF  PLAINTIFFS.     Vide  Joiinru  or  Plaivtitts.     PAsnts. 
MISMVE  (LETTER.)     I^cdb  Lamm  Missits.    Pnna. 
MISTAKE, 

In  proceedings  on  befadf  of  infents  reottfied,  102. 
Or  nasappcehension, 

will  not  deprrve  a jproeft«£n  amy  of  his  coats  ont  of  tlw  infenfs  estate^  111. 
MODUS^ 

May  be  decreed  under  prayer  for  general  relief,  491. 
Salts  for.     Vide  Paetibs. 
MORTGAGE, 

Interest  of  Irasband  in  wife's,  167,  I66. 

**"•■  ^  fo^SL  \  ^^  PonmcLoaumi.    Ranaiirnox.    Paetu*. 

Money,  penons  interested  in.     Vide  Paetibs. 
MORTGAGEE : 

Bzeeotor  of.     fide  Pabtibb. 
Derivative.     Tide  Pabtibs; 
PeiBonal  reprsseotaturo  oil     Vide  Pabtxbs. 
MORTGAGOR: 

PenKwal  repieaentative  cL     Vide  Pabties. 
MOTHER  OF  INFANT— Senrice  of  subpoena  upon,  229t. 
MOTION, 

That  plaintiff  may  give  security  for  costs^ 

when  be  ie  abroad,  93v 
when  he  is  improperly  described,  463; 
On  behalf  of  persons  mfirm&pauperie,  46. 
That  assignees  may  file  supplemental  bill,  79. 

not  necessary  where  the  bankrupt  not  sole  plaintiff,  ib. 
To  dismiss  bill : 

cannot  be  made  in- Chancery  after  bankruptcy  of  plaeintifl^  ib. 
«pon  bankruptcy  of  plaintiff 

where  bankrupt  only  plainttfi^  must  be  upon  notice^  ib. 
eeeui  where  there  are  more  plaintiffi,  ib. 

cannot  be  made  after  the  time  for  obtaining  an  order  to  amend  has  dapeed.  Ml. 
except  by  defendants  whose  answers  have  been  filed  in  time  le  preclvk  dir 
power  of  amending  against  them,  ib. 
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MOTION— To  dwmm  bUl—Con/mtierf. 
not  preveotedy 

by  onler  to  smeod  not  aervody  641. 

irregularly  obUined,  ib. 
becanse  bill  filed  without  proper  autbori^y  404. 
in  what  manner  made,  ib^ 
where  paity  is  the  sole  plainti^  ib. 
where  he  is  only  co-plaintil(  405. 
most  be  made  as  soon  after  discovery  as  possible,  ib. 
ordered  to  stand  over  till  hearing,  ib. 
course  of  proceeding  after  decree,  406. 
Costs  of  abandoned  motion, 

party  in  contempt  cannot  apply  for,  656. 

MULTIFARIOUSNESS: 
Definition  of,  437. 
What  bills  are  multifarious,  ib. 

bill  against  seToral  defendants  for  distinct  purposes,  ib. 

by  trustees  for  sale  against  several  purchasers  for  a  specific  performance^  437. 
to  set  aside  ssTeral  leaaes  to  distinct  tenants,  438. 
to  set  aside  sales  to  different  persons,  ib. 

seecM  bills  against  diflerent  persons  claiming  under  sub-contract^  442. 
for  specific  performaooe  praying  relief  against  prior  incumbrances,  442. 
lor  partition  praying  relief  against  a  penNm  intererted  in  one  share  only,  443. 
to  restrain  the  infringement  of  patent  by  diffisrant  deiuidants,  ib. 
for  joint  and  separate  demands,  444. 

against  one  defendant  who  claims  diflerent  rights  in  difierent  characteis^  446. 
against  a  person  in  his  indiTidual  and  representative  chancier,  ib. 
against  trustees  of  public  and  private  charities,  ib. 
bills  for  separate  and  distinct  causes^  446. 

against  corporations  for  distinct  charities,  ib. 

seetM  where  they  are  homogeneous,  447. 
to  perpetuate  testimony  and  other  causes,  448. 
for  a  commission  to  examine  witnesses  in  distinct  actions,  tb. 
by  several  plaintifls  claiming  distinct  rightp,  449. 
by  purchaser  of  diffisrent  lots  at  an  auction,  ib. 
by  an  heir  and  next  of  kin  for  real  and  personal  estate,  450. 
by  impropriate  rector  and  vicar  for  tithes,  ib. 

fCciM,  where  they  claim  to  be  entitled  to  same  ttthes^  Ib. 
not  multiforious  because  plaintifls  are  not  all  equally  entitled,  ib. 
several  persons  may  claim  under  one  general  right,  ib. 
as  in  bills  of  peace,  451. 
Cases  of  exception : 

biUs  against  persons  having  distinct  interests  arising  out  of  the  same  transactloo,  438. 
9eeu$  where  claims  are  under  diflerent  wills  or  other  instromenti,  439. 
unless  the  same  parties  are  interested  under  both,  441. 

the  accounts  cannot  be  taken  without  blending  the  claims,  ib. 
to  establish  a  general  right  against  defendants  having  distinct  interests,  445* 
to  a  fishery,  ib. 
to  a  du^,  ib.  . 

for  tithes,  ib. 

for  commissions  to  ascertain  boundaries,  ib. 
How  objections  for  may  be  taken,  461. 
by  demuner,  ib. 
by  answer,  ib. 
1^  the  court,  ib. 
Defendant  demurring  for,  need  not  answer  charge  of  confederacy,  483. 
MUTUAL  CONVEYANCES, 

Not  directed  in  decrees  for  partition  till  infents  are  aduh,  100^  n. 

N.    . 

NAME  OF  CORPORATION.     Vide  Corforattovs. 

NAMES  AND  DESCRIPTIONS  OF  PLAINTIFFS.     Tule  Bill. 
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NE  EXEAT  REGNO,  Pnyer  finr,  508. 
Vide  Bill  (Pbatsb.^ 
Effisct  of  aaendment  of  Mil  apon,  does  not  appear  to  have  been  dreaded,  686. 
NEW  ANSWER.     TuU  Ivfavt. 
NEW  DEFENCE  by  an  Infimt.     Vieh  Ivfavt. 
NEXT  FRIEND  of  an  Infiut.      Vide  Ivfaht.     Pbocesih  Axt. 

Of  feme  covert     Vide  Fbmb  GoTimT.     PmocExiir  Axt. 
NEXT  OF  KIN.     Vide  Pabtim. 
NON  E8T  INVENTUS! 

Retnm  of  to  attachmeot,  690. 
by  meawnger,  603. 

to  attachment  with  proclamatiom,  608. 
to  commiaaon  of  rebellion^  616. 
by  aeigeant-at-armi^  687. 
NORMAN  LANGUAGE, 

Formerly  used  in  pleadings  at  law,  I. 
NOTICE, 

Of  intentioo  to  dispute  adjudication  in  banlcmptcy,  when  required,  87. 
when  not  necessary,  89. 

in  the  case  of  infanta,  90. 
To  the  Bank  of  England, 

in  what  casBs  it  will  have  the  effect  of  injanetion,  300. 
Of  motion, 

not  neoesiaiy  to  obtain  order  for  substitnted  servioe,  364. 
seeua  to  obtain  injonction  upon  answer  of  agent,  ib. 
Of  attochment, 

whether  necessary  to  be  given,  679. 
NUISANCE, 

In  wliat  oonits  informations  for,  may  be  bnmgh^  4. 

O. 

OATH, 

Attestation  upon,  to  an  answer,  in  what  cases  dispensed  with»  486. 
OBJECTION  for  want  of  Parties.     Vide  Pabtibs. 

For  muitiforiousness.     Vide  Mvltifabiovsvbss. 
OBLIGEE.     Vide  Pabtibs. 
OCCUPIERS.     Vide  Pabtibs. 
OFFERS: 

Infants  not  bound  by  improper,  103. 

To  do  equity.     Vide  Bill  (Pbatbb^ 

To  pay  what  is  due  to  defendant.     Vide  Bill  (Pbatbb.) 
OFFICE: 

Where  office  cannot  be  found,  wasto  will  Ibe  rsstrained  in  the  meantame^  3. 
OFFICE  COPT  of  Pleading, 

Cannot  be  made  before  filing,  608. 
OFFICERS: 

In  the  army,  residing  abroad  on  duty,  entitled  to  income  of  wife's  property,  134. 

In  army  or  navy.     Vide  Half-fat.     SEnuBSTBATioir. 
not  required  to  give  security  for  costs  if  On  service,  84. 

Of  oorporatbns, 

in  whet  cases  made  defendants.     Fuie-CoBFOBATioirs  Aoobboatb. 

Of  joint  stock  companies.     Vide  Joikt  Stock  Coxfabibb. 
OFFICER  OF  THE  COURT: 

Proceedings  against,  for  non-obedienoe  to  the  subpoena,  661.     Vide  SBavBSTBATns* 
ON  BEHALF  OF  HIMSELF  AND  OTHERS,  Ac 
^' '  Plaintiff  allowed  at  the  hearing  to  amend,  by  adding  these  woids,  886. 
ORDER, 

Ym  a  reference  to  the  master  to  approve  a  eettlement  upon  a  feme  covert,  148« 
where  there  haa  been  a  prior  settlement,  149. 
ORDINARY.     Ttde  Pabtibs. 
ORE  TENUS: 

Demuner  cannot  be  put  in  after  plea  over^ruled,  607. 

Demurrer  for  want  of  parties.     Vide  Dbxubbbb. 
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ORIGINAL  BILL.     Vide  Bill. 
OUTLAW: 

Meaoing  of  the  term,  59. 
Mty  be  a  relator,  16. 
Ought  not  to  be  defendant^  174. 
In  what  caaee  he  may  be  made  a  defendant,  266. 
Where  defendant  is  an  outlaw  Attorney  General  muat  be  a  party,  179. 
OUTLAWRY : 

Yeiti  property  of  outlaw  in  the  Grown,  7. 
If  not  pleaded,  may  be  shown  at  hearing,  57. 
In  cavil  actions : 

in  what  cases  not  a  disqualification  from  suing,  69. 
where  plaintiff  sues  in  autre  droit,  lb. 
executor,  ib. 
proehttn  amy,  ib. 
relator,  60. 
Of  a  testator, 

good  plea  in  suits  by  executors,  69. 
but  cannot  be  pleaded  by  executor  himself  ib. 
Of  the  head  of  a  corporation,  not  a  good  plea,  ib. 
In  what  cases  it  disqualifies  from  suing,  ib. 

must  be  in  another  suit,  ib.,  68. 
In  an  inferior  jurisdiction, 

cannot  be  pleaded  at  Westminster,  60. 
MctM  of  an  outlawry  in  Lancaster,  ib. 
How  pleaded,  ib. 

at  what  time,  ib. 

after  attachment,  ib. 
before  answer,  ib. 

or  order  for  Ume,  ib. 
Of  plaintiff  may  be  shown  at  the  hearing,  ib. 
Gamiot  be  pleaded  after  order  for  time,  ib. 

•eciw  after  attachment,  ib. 
Defendant  may  show  as  many  outlawries  as  he  can,  61 . 
Plea  of,  how  set  down,  ib. 
,  need  not  be  upon  oath,  69. 
costs  oi,  ib. 

where  put  in  upon  commission,  ib^ 
May  be  pleaded,  though  irregular,  61. 
IiT^lfularity  of  no  objection  till  rerersed,  ib. 
In  a  suit  for  same  matter  cannot  be  pleaded,  62. 
Of  proceedings  in  suit  after  reTcrsal,  63. 
whether  bill  of  reviTor  necessary,  ib. 
For  treason  or  felony : 

what  things  axe  forfeited  by,  65. 
upon  the  judgment,  ib. 
upon  the  exigent,  ib. 
Of  an  executor: 

Eflect  of  in  obviating  the  necessity  of  bringing  him  before  the  court,  341. 

OWNERS, 


Of  ships.     Vide  Baijpowvxns. 


P. 


PALATINE,  Counties: 

Of  attachments  into,  676. 
PAPERS  AND  WRITINGS: 

Production  of  before  master,  in  cases  of  prisonen  in  custody,  678. 
PARAPHERNALIA, 

Specific  devisee  of.     Vide  Paktiis.     Fxxb  Cotbbt. 
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PARDON': 

££Eect  o(  under  fhe  great  seal,  66. 

under  sign  mamiii],  ib. 
Conditional^  effect  o(  67.     Vide  TmAirsFomTATiov. 
PABEN8  PATRL£, 

Infinrmations  <m  behalf  of  the  king  aa,  7. 
PARISH, 

Inhabitanta  of.     Vide  pAmTiss. 
PARLIAMENT,  Member  of.     Vide  Mixbbb  or  Paauaxbvt.     Pbbb. 
PAROL  DEMURRING,  what,  222. 

Taken  away  by  atatote,  223. 
PAROL: 

Anthority  to  file  bill  may  be  by  parol,  403. 
Demiae  of  tilhea.     Vide  Pabtixb. 
Variation.     Vide  Bpxgiyic  Pbbvobxavcb. 
PAR80N, 

Snitby  for  tithea  muat  be  reriTed  by  hia  repreaentative,  28. 
PARTIES: 

Who  are  oonaidered  partiea  to  a  aui^  884. 
General  rulea  relating  to,  284. 
PARTIES  NECESSARY : 

All  perM>n8  having  concutient  interaati  with  plaintiff  ib. 
Ajooounteea,  308. 

in  auita  for  account, 
of  partnerahipa,  ib. 
of  reaiduea^  ib. 

where  Buit  is  by  some  of  a  daaa,  309. 

where  some  of  the  parties  have  been  accounted  with  and  paid«  ib. 
where  party  having  a  joint  intereat  with  plaintiff  is  abroad,  310. 
persons  having  contingent  interests,  309. 
where  some  have  been  accountees  ¥rith  and  paid,  309. 
Action  at  law,  right  of  persons  having,  292. 
Adminirtrator.     Vide  Psbboital  Rbfbxsbittatitb,  infra* 
Adverse  claimants,  319. 

persons  claiming  under  inconsistent  titles  not  necessary  paztiei^  ib. 
impropriator  in  suit  by  vicar,  320. 
vicar  in  suit  by  impropriator,  ib. 
portioniat,  324. 
Agents,  in  what  caaea  neceasaiy,  290. 

where  he  Ib  both  agent  and  contracting  lor  his  own  benefit,  ib. 
having  no  interest,  ought  not  to  be  a  par^,  291. 
not  neceasary  in  suits  for  agreements  entered  into  by  them,  289. 
where  agency  can  be  proved,  ib. 
or  i^>pean  on  the  contract,  290. 
Annuitanta  upon  reverfton,  318. 
Appointees  of  feme  covert: 

must  all  be  parties  to  a  auit  by  one,  316. 
Bceui  where  very  numerous,  ib. 
allowed  to  go  in  before  nuMter,  jh, 
Aaaignee  of  mortgage,  287. 

last  only  necessary  where  aeveral  assignments^  ib. 
AHignor  of  chose  in  action,  291. 
or  hia  representative,  ib. 
of  a  judgment,  292. 
of  aharea  in  a  joint-alock  company,  ib. 
of  a  bond,  ib. 

generally  a  oo-plaintifi^  293. 
Aasignor  of  equitable  interests  not  necessaiy,  297. 
Attorney  General  neceasaiy  party  where  no  heir  can  be  found,  337. 

Vide  Attobbbt  Gbbbbal. 
Bankrupt  not^a  neceasaiy  party  to  a  auit  by  hia  asBigncea,  314. 
Bill  of  exchange, 

dnwer  and  indoiaee  of.     Vide  Dbawbb,  tn^ti. 
Bishop^  in  a  suit  againat  sequMtntory  299. 
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PARTIES  NECCSSART— Con/tftti«f. 
Bdandaries : 

in  raita  to  aacertaia  boundariei^  300. 
Cegtui  que  trusts : 

in  suits  by  trustees,  311. 

for  specific  performance  of  trusts  for  sale,  ib. 

aectf#  where  receipts  of  trustees  are  to  be  discharges,  ib. 
on  behalf  of  a  numerous  society,  ib. 

secua  where  bill  is  on  behalf  of  themselTcs  and  others,  ib. 
not  necessary : 

where  their  interest  is  collateral  to  that  of  trustee,  312. 
as  in  suits  by  pawnee  or  depositee  of  a  chattel,  313. 
in  suits  by  one  trustee  against  another,  ib. 
in  suits  by  personal  representatives,  ib. 

even  though  plaintifT  be  executor  in  trust,  ib. 
in  suits  by  assignees  of  bankrupts,  &c,  314. 
Chose  in  action.     Vide  Assiovoa  of. 

Class.     Persons  entitled  as  some  of  a  class,  practice  with  regard  to,  309. 
Committee  of  idiot  or  lunatic,  299. 
Common  (Tenants  in. )     Viik  Tsitaitts  i v  Coxxoir. 
Contracts,  Bub.      Vide  Sub-covteacts. 

Corenantee  in  suits  for  performance  where  coTenant  for  the  benefit  of  another*  287. 
principle  of  the  rule,  288. 
seeiM  where  contract  not  under  seal,  289. 
Creditors  not  neoessaiy  in  suits  by  assignees,  314. 

in  suits  by  trustees  for  payment  of  debts,  ib. 
may  join  as  co•plaintiffi^  328. 
some  may  sue  on  behalf  of  tbemseUes  and  others,  ib. 
as  well  in  case  of  real  as  of  personal  estate,  329. 
where  they  claim  under  a  trust  deed,  330. 
where  they  are  joint  and  separate,  ib. 
in  suits  to  manhal  assets,  ib. 

Crew  of  a  ship.     Vide  Ship. 

Contingent  interests,  persons  having,  in  mattera  of  account,  308. 

Depositee  of  chattel  may  sue  for  chattel  without  ees/ui  que  trusts,  313. 

Derivative  mortgagees,. 287. 

Devisees  cannot  be  joined  with  heir->at'law  as  oo-plainti£&,  827. 

under  prior  will, 

Qy.  where  he  can  be  made  a  party  in  a  suit  to  establish  a  will,  325,  n.  (m)* 

bankrupt  not  necessary  in  suits  under  statute  against  firandulent  devisee^  325. 

rule  as  to,  claiming  under  limitations  in  a  will,  316. 

executory,  318. 

not  in  bring,  bound  by  decree  against  inheritance,  ib. 

l^S^"^  ]  of  Wlls  of  exchange, 

in  suits  for  the  delivery  up  of  forthcoming  bill,  298. 

teeus  to  recover  amount  of  lost  bill,  ib. 
Escheat,  person  entitled  to, 

necesiary  party  where  no  heir,  327. 
Executor  of  mortgagee,    . 

in  suits  by  heir  to  foreclose,  312. 

having  a  trust  for  sale  aAer  rennndation,  316. 
Ezecoton  must  all  be  parties,  316. 

although  one  be  an  infiint,  ib. 

aeeue  those  who  havet^^ot  proved,  315,  316. 

need  not  be  co-plaintiffi^^^lO. 
Executory  devisees^  318. 

not  in  being,  bound  by  decree  against  inheritance,  ib. 
Executory  limitations, 

persons  claiming  under,  ib. 
Foreclosure : 

in  salts  to  foreclose  mortgage  307. 

all  persons  interested  in  mortgage,  ib. 
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PARTIES  NECESSARY— Con<iiiiiei2. 

Htfing  concttrreot  interatti  with  plaintifP— Con/t/ufed 
prior  iDcombnooer, 

not  iMceiMry  in  raits  bj  snbteqnent  mortgagee,  307. 
mortgagee  not  necciry  where  mortgage  has  been  aasigned,  808. 
heir  of  mortgagee  not  neoeseary  where  mortgage  devii«!,  ib. 
executor  of  mortgagee  necesaary  in  eoita  by  hie  heir^  3  IS. 
heir  of  mortgagee,  ib. 
Heir-at-law  of  d^dsor,  334. 

in  floits  relating  to  will,  325. 

for  title  deeda  of  deviaed  eetatee,  ib. 
to  aell  lands  deviwd  for  payment  of  debts,  ib. 
mider  statute  against  fraudulent  demises,  ib. 
when  doTisee  a  bankrupt,  ib. 
not  necessary  where  lands  are  given  by  deed  to  pay  debls^  ib. 

where  trustee  has  been  long  dead,  326. 
absence  of  not  a  ground  of  objection  to  tide,  ib. 

a  ground  of  objection  to  conveyances  under  decree^  ib. 
not  bound  unless  a  par^,  ib. 
in  what  cases  court  will  establish  a  will  vrithont,  ib. 
if  absent,  ib. 
or  not  to  be  found,  ib. 
where  no  heir.  Attorney  General  or  person  entitled  to  escheat  327. 
cannot  be  joined  ¥rith  devisee  as  oo-plaintifi(  ib. 
of  mortgagee,  ib. 

necessary  in  suits  of  foreclosure,  ib. 
•ecus  where  legal  estate  has  been  devised,  ib. 
or  asidgned,  287. 
Idiot  not  a  necessary  party  to  a  suit  for  his  own  benefit,  299. 
Impropriator,  not  necessary  in  suits  by  vicar,  320. 

not  objecting,  liaUe  to  his  own  ooste^  323. 
Incumbrancers, 

in  suits  finr  for  the  applicatian  of  real  estates,  to  pay  debti^  329. 
omianon  o(  cured  by  decree,  ib. 
upon  estate  tail,  318. 
prior  not  necessary,  307. 

in  suits  by  subsequent  mortgagee  to  foiecloee,  ib. 
for  sale  of  estates^  ib. 
for  the  application  of  a  surplus  by  person  entitled  after  sitidjfiflg  prior 

charges^  ib. 
for  admmistering  the  estates  of  a  trader,  ib. 
Inconsistent  titles : 

persons  having,  cannot  be  jouied  as  oo-plamtififl^  327. 
devisee  and  heir-at-law,  ib. 
settlor  and  purchaser.     Vide  Autbbsb  Claixaxts. 

Infiuit  executor,  must  be  a  party  to  a  suit  by  his  co-executoia^  316. 
Inhabitants  of  a  parish  may  sue  on  behalf  of  themselves  and  the  rest,  831. 
Insolvent  debtor,  not  necessary  in  suits  by  assignees^  314. 
Intermediate  estates : 

persons  entitled  between  plaintiff  and  first  remainder-man  in  foe,  317. 
coming  into  esse  after  suit  instituted,  318. 
Joint  interest,  when  persons  having,  are  abroad,  310. 
Joint  proprieton  of  a  trading  undertaking  may  sue  on  behalf  of  themseltw  vd 

othen,  331. 
Joint-tenants  in  suits  for  partition,  301. 
of  a  legacy,  303. 
of  mortgage  money,  ib. 
Kin,  next  oL     Vide  Nxxt  ov  Kxit,  infra. 
Legal  estate,  or  right  to  sue,  persons  liaving,  285. 
Legatees: 

not  necessary  in  suits  by  executor,  314. 

by  trustees  for  payment  of  legacies,  ib. 
whose  legacies  are  charged  on  real  estates,  ib. 


INDEX.  47ft 

PARTIES  NECESSARY— CoiB/mii«i/. 

Having  concurrent  interests  with  plaintifiP— Con/mt^cf. 
of  feme  covert : 

must  all  be  parties  to  a  suit  by  one,  315. 
may  sue  on  behalf  of  themselves  and  others,  331. 
Residuary.      Vide  Rksiduaet  Legatxbs,  infra. 
Lessee,  where  lease  has  been  assigned,  297. 
Leasees  or  tenants,  not  in  general  necessary,  301. 
unless  in  partition,  ib. 

or  in  bills  to  restrain  ejectments  against  them,  ib. 
Lessor  necessary,  ib. 

in  suits  to  establish  a  general  right,  ib. 
to  a  modus,  ib. 
to  fees  of  office,  ib. 
to  a  right  of  way,  ib. 

where  lease  is  of  tithes  by  parol,  292,  302. 
tecu$  where  demise  is  by  deed,  ib. 
not  necessary  in  suit  for  partition  by  lessee,  300. 
nor  in  bills  lor  tithes,  302. 

unless  under  parol  demise,  ib. 
Life,  tenant  for.     Vide  Tsvavt  foe  Life. 
Limitations,  executoiy.     Vide  Exbcutoet  Lixitatioits. 
Lunatic,  in  all  suits  on  his  behalf  ib. 

jeeia  when  suit  to  impeach  his  own  act,  ib. 
Mortgagee,  derivative,  287.      Vide  FoacLoscmx.     Rbdsxptiov. 
Mortgagor,  in  suits  by  second,  incumbrancer  to  redeem,  306. 

Vide  FomBci.osvBx.     Rbdbmftioe. 
Next  of  kin,  309. 

may  sue  on  behalf  of  themselves  and  others,  331. 
Obligee  in  a  bond,  292. 

or  his  representative,  ib. 
Owners  of  land  may  sue  to  establish  a  modus  on  behalf  of  themselves  and  others,  331. 
Parish,  inhabitants  ci,  may  sue  on  behalf  of  themselves  and  othei%  ib. 
Partition,  in  suits  for,  300.     Vide  Lbssob.     Lbssbb. 
Partners,  308. 

Pawnee  of  chattel,  may  sue  for  without  cestui  g»e  trust,  813. 
Personal  representatives,  293. 

In  all  suits  relating  to  the  assets  of  a  deceased,  ib. 

where  none  in  England  limited,  administration  must  be  taken  out,  294. 

where  executor  abroad,  administration  may  be  taken  out  under  28  Geo.  3,  c.  87, 

295. 
where  eiecutor  an  infent,  administration  must  be  taken  out  under  26  OeoJ  3,  c. 

87,  296. 
in  what  cases  dispensed  with,  294. 
leave  given  to  bring  him  before  the  master,  ib. 
may  sue  without  persons  beneficially  interested,  313. 
even  though  they  be  executors  in  trust,  ib. 
Portionist  of  tithes,  324. 

Principal,  necessary  where  agency  appears  on  the  contract,  291. 
Proprietors  of  a  general  institutbn,  may  sue  on  behalf  of  themselves  and  others,  332. 
Purehasers  of  different  portions  of  an  estate  under  trust  for  sale^  310. 

Vide  SuB-GovTBACT. 
Rector.     Vide  Ixpbofbiatob. 

not  necessary  b^ond  the  first  vested  estate  of  inheritance,  ib. 
Readuary  legatees,  309. 

must  all  be  parties  to  a  suit  by  one  for  his  share^  314. 
Redemption  of  mortgages: 
in  suits  for, 

all  persons  entitled  to  redeem,  304. 

where  two  estates  mortgaged  for  the  same  sum,  ib. 

where  same  estate  belongs  to  several  persons,  ib.  * 

where  two  estates  are  mortgaged  to  the  same  peison  for  difiereat  sttm%  305. 
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PAKTIES  NECE88ARY— Con/tmittf. 

HaTuig  ooncurnent  ioteresta  with  platntiff— Confmifeif. 

where  one  mortgage  of  peraonal  and  the  other  of  real  eetato^  80tt> 

in  suits  by  secon<i  incambrancersy  306. 

Representative  (peraonal.)     Vide  Personal  RapaBssirTATirB. 

Sale,  trust  for.     Vide  Tiubt,  infra, 

8bip^  crew  o(  may  sae  for  priie  money  on  behalf  of  themselves  and  othei%  881. 

8ab-<Bontracts,  persons  entitled  under,  in  what  cases  necesssry  parties,  290. 

^  Subscribers  to  a  general  institution  may  aue  on  behalf  of  themselves  and  the  rss^  838. 

Tenants  in  common : 

in  suits  for  partition,  800. 

of  mortgage  money,  808. 

Tenant  for  life,  may  be  a  party  to  a  suit  without  remainder-men  in  suits  for  partitioDy  SOtt. 

Tenant  in  tail,  incumbrances  upon,  318. 

Trust  for  sale,  purchasere  of  difTeront  portions  of  the  estate^  810. 

Trustee  may  sue  oo-trustee  without  ee$tui  que  trusts,  813. 

Trustees,  385. 

whether  trust  implied  or  eipressed,  286. 

in  what  cases  dispensed  with,  296. 

where  they  have  no  legal  or  beneficial  estates,  ib. 

intermediate  trustees  of  equitable  interests,  ib. 

depositee  of  deeds,  ib. 

assignor  of  equitable  interests,  297. 

Vicar  not  necessary  in  suit  by  impropriator,  320. 

not  objecting,  liable  to  his  own  costs,  323. 

by  portionist  against  occupiera  and  impropriaton,  824. 

Will,  rule  as  to  persons  claiming  under  limitations  in,  316. 

In  what  cases  a  few  may  sue  on  behalf  of  themselves  and  others^  828. 

Creditore  of  a  deceased  person,  ib.  •  * 

as  well  in  case  of  real  as  personal  estate,  829. 

under  a  trust  deeil,  880. 

joint  and  separate,  ib. 

in  suits  to  marshal  assets,  ib. 

Legatees,  881. 

Next  of  kin,  ib. 

Joint  proprietora  of  a  trading  undertaking,  ib. 

Membiera  of  numerous  siwieties,  311. 

Inhabitants  of  a  parish,  331.  r 

Ownera  of  lands,  in  suits  to  establish  a  modus,  ib.  ' 

Crew  of  a  ship,  in  suits  for  prixe  money,  ib. 

Subscribera  to  or  7  i  •    .«.  4*       ooo 

Proprietora  of      ^  •  g«>«r*i  •n»«*t«tion,  882. 

exceptions  to  the  rule,  383. 

where  plaintiff  and  those  for  whom  he  sues  are  asaigneea  of  Aum^  ibb 
where  relief  sought  is  not  beneficial  to  all,  334. 
where  object  is  to  dissolve  partnership,  ib. 

to  rescind  a  contract  not  necessarily  disadvantageous  to  sH,  ib» 
or  to  enforce  claims  which  are  not  necessarily  leasonable  irith  regard  to 

all,  ib. 
8ecu$  where  suit  is  necessarily  brnefidal  to  all,  886. 
Persons  immediaieiy  intere8li*d  in  resisting  the  plaintiff's  demands^  837» 
Administrator.      Viae  Psksohal  RspRXSKirTATivx. 
Administratrix,  husband  of,  844.     Vide  Fsmx  Cotsmt. 
of  mortgage: 

in  suits  for  redemption,  862-3. 
netm  metne  assignees,  ib. 
of,  secured  by  mortgage  money,  357. 
of  trustees, 

wherever  trustee  has  assigned  his  trust  estate,  339.   Vide  Pumchaixb,  injnu 
Assignees  of  bankrupts  or  insolvent  debtore^  840. 
Bankrupts  unnecessary,  848. 

unless  where  fraud  or  collusion  is  charged,  ib. 
Bishop.     Vide  OaniVAKT. 
Bond,  co-obligon  in.     Vide  Svrbtixs,  infra. 
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PARTIES,  NECES^ART^Cofi/inyei/. , 

P«noiM  immediately  interested  in  resisting,  6cc. — Continued- 
Caiui  que  trusts, 

in  what  cases  necessaiy,  348. 

in  bills  for  redemption,  ib. 

in  bills  to  purchase  estates,  of  which  the  equity  of  redemption  has  been  con- 

▼eyed  to  trustees  for  sale,  349. 
9eeu9  where  numerous,  ib. 

in  suits  against  trustees,  for  payment  of  debts,  Scc.^  ib. 

where  receipts  of  trustees  are  to  be  good  discharges^  ib. 
of  mortgage  money,  351. 
Glttb,  members  of,  dispensed  with  in  suits  by  tradesmen  against  conmiittee,  367. 
Collateral  security : 

owner  of  an  estate  mortgaged  by  way  of,  necessary  in  bills  of  foreclosure,  363. 
seeue  where  collateral  security  is  personal,  ib. 
Committees  of  idiots  or  lunatics,  340. 
Committee  of  a  club : 

in  suits  against,  members  (where  veiy  numerous)  may  be  dispensed  with,  367. 
Contingent  remainder-men,  360. 

trustees  to  preserve,  ib. 
Cmitribution,  all  persons  liable  to  make,  361. 

in  suits  for,  by  sureties,  principal  and  co-suzeties  necessary,  364. 
Creditors  of  a  bankrupt  or  insolvent  sot  necessary,  347. 
Creditors  and  legatees  not  necessary,  350. 

in  suits  for  surplus  after  payment  of  their  demands,  ib. 
under  trust  detMls  by  persons  having  prior  charges  to  trust  deed,  ib.  • 

ieeue  where  trustees  have  no  power  of  disposition,  ib. 
«    whose  charges  are  not  specified  in  deed,  ib. 

ascttf  where  they  are  subsequently  ascertained,  ib. 
Deed,  rule  as  to  persons  daisung  under  settlement  made  by,  316. 
Devisee  of  mortgage  (specific ;) 

qusere  whether  necessary  in  a  suit  between  mortgagor  and  ezecntor  of  mort- 
gagee, 347. 
Derivative  mortgagees, 

necessaiy  in  suits  to  redeem,  353. 
Executors,  all  who  have  proved  must  be  parties^  343. 
although  some  have  released  or  disclaimed,  844. 
^ecua  where  some  are  abroad,  ib.,  365. 
or  in  contempt,  344. 
or  have  not  proved,  ib. 
Bzeeutor: 

injunetum  against  several  disMlved  on  application  of  one,  346. 

not  made  a  par^,  ordered  to  be  made  par^  and  to  account  in  decree,  ib. 

efiect  of  remuneration  by,  on  power  of  sale,  ib. 

of  a  deceased  executor,  344. 

where  a  complete  account  is  required,  ib. 

charge  to  be  raised  against  real  estate,  ib. 
Vuie  PxasovAi.  RspassEirTATivx. 
durante  nunore  wtati,  341. 

though  in£mt  executor  has  attained  21,  and  has  proved,  343. 
teeua  where  he  has  accounted  with  executor,  ib. 
Executory  decrees,  360. 

Executrix,  husband  ot,  344.     Vide  Fxxa  Cotxbt. 
Factors,  joint : 

in  what  cases  bill  may  be  filed  against  one  only,  365. 
Grantor,  heir  ot,  in  informations  fiir  diarities,  353. 

where  omitted,  inquiry  directed,  354. 
Heir  of  grantor,  in  inlcnrmations  for  charities,  353. 

whrae  omitted,  inquiry  directed,  354. 
Heir-4it'law  of  estate  charged  with  annuity,  830. 

of  devisor,  324. 
Ineumbnuioers,  in  suits  to  foreclose  or  establish  charges : 
all  incumbrancers  under  a  trust^eed  for  creditors^  373. 
§eeu9  in  suits  by  second  mortgagee  to  redeem  the  first,  377. 
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PARTIES,  NECESSARY— Con/muerf.        ^ 

Peraoos  immediately  interested  in  redsting,  Ac.-^Contmued, 
subsequent  to  plaintiff's  claim,  373. 
prior,  unnecessary,  376. 
pendente  lite,  need  not  be  made  a  party,  377. 
seeue  where  be  gets  a  legal  estate  which  mast  be  reconveyed,  378. 
Insolvent  debtor  unnecessary,  348. 

unless  where  fraud,  &^.,  is  charged,  ib.     Vide  IxsoxiyBVT. 
Insolvent,  co-obligor  or  surety, 

not  a  necessary  party  in  suits  for  contribution,  864. 

plaintiff  may  elect  where  to  make  htm  party  or  not,  365. 
entitled  to  his  costs,  ib. 
Intermediate  estates : 

persons  entitled  to,  360. 
coming  into  esse  after  lull  filed,  861. 
Joint  demand : 

in  what  cases  it  may  be  established  against  a  few,  if  many  jointly  liaUe,  366. 
where  co-obligors  are  very  numerous,  ib. 

in  suitB  by  tradesmen  against  the  committee  of  a  numerous  clnb,  367. 
against  some  of  many  shareholders,  370. 
in  bills  of  peace,  369. 
to  establish  rights,  ib. 
of  suit  to  a  mill,  iK 
to  duties  by  corporation,  ib. 
of  common  by  lord,  ib. 
to  tithes,  where  joint  modus  is  set  op,  ib. 
Jointly  and  severally  liable,  all  persons  who  are,  362. 
Joint  stock  companies: 

in  what  cases  bill  may  be  filed  against  a  few  of  many  sabacriben^  366. 
or  directors,  867. 
Legatees  not  necessary  in  demands  against  personal  estate,  347. 
Lessor  of  titiies, 

cannot  be  made  party  to  a  croas-bill  by  occupier  who  is  sued  by  a  ksee  fiv 
tithes,  356. 
Liens,  specific: 

in  what  cases  persons  having,  upon  personalty  in  dispute  under  a  will,  are  neest- 
sary  parties;  347. 
Liuntations  in  settlement, 

what  persons  entitled  under,  are  necessary,  358. 
Lord  of  the  manor,  in  questions  of  copyhold  or  no  copyhold,  ib. 
in  suits  for  the  surrender  of  copyhold%for  livest,  ib. 
seats  in  suits  for  copyholdiiii  of  inheritance,  ib. 
Mortgagee  not  necessary  where  mortgage  has  been  assigned,  352. 

but  may  be  made  party  to  account  for  rents  received  by  him,  353. 
Mortgagee  made  a  party,  entitled  to  be  redeemed,^  376. 
second, 

may  redeem  first,  without  subsequent  ineumbranoen^  377. 
Mortgage  money, 

all  persons  interested  in,  851. 

secus  where  it  has  been  assigned  for  the  purpose  of  embamauig  pnceed- 
ings,  352. 
Numerous,  where  parties  are,  l»ll  may  be  filed  against  a  few  only,  366. 
Obligors  in  a  bond,  all  or  their  representatives,  362. 
seeus  where  very  numerous,  366. 
seeus  after  judgment  at  law  against  one,  868. 

where  person  sues  is  prindpal,  and  the  otfaen  only  sureties^  ib. 
Vide  SvBSTiBS,  infra. 
Occupiers,  unnecessary  in  suits  to  establish  a  payment  in  lien  oi  tithes  over  •  psrt>' 

cular  estate,  356. 
Ordinary,  in  what  cases  a  necessary  party,  856. 

in  bills  to  establish  a  modus,  or  cnatomaiy  psymeat  against  an  eccfcysiaitrti 
rector,  ib. 
Owner  of  inheritance,  854. 

in  all  cases  where  real  estate  is  to  be  efiectad,  ib. 


PARTIES,  NECBS8ART— C^n^mttecf.  * 

Penons  immediately  intereeted  in  redsting^  SLC-^ConiiauoL 
in  suitB  by  fpecialty  creditors,  354. 

feeiM  in  bills  to  recover  arrears  of  an  annuity,  ib. 
in  mite  to  establish  a  modus,  ib. 

a  custom,  ib. 
9ecu$  where  suit  is  merely  possessoq^,  355. 

as  on  tithes,  ib. 
he  may,  however,  be  brought  before  the  court,  ib. 
Paraphernalia: 

qusare  whether  spediic  devise  o(  by  huaband,  is  necessary  in  a  suit  between  wife 
and  executor  of  husband,  347. 
Partners,  all  in  a  firm  or  their  representatives,  361. 
Patron  in  bills  to  establish  a  modus,  ^cc,  358. 
Personal  representative: 

wherever  demand  is  against  personal  estate,  341. 

in  suits  against  his  agent  to  whom  he  has  remitted,  342. 
in  suits  by  creditors,  ib. 

by  fi^iedfic  legatee,  ib. 
sectM  where  reversioner  seeks  to  set  aside  a  lease  against  specific  lega- 
tee, ib. 
aeeiM  where  he  has  been  outlawed,  341, 
where  administratioa  is  dispated*  342. 

where  per^  entitled  to  administer  refiises  to  do  m^  or  to  permit  any  one 
else,  343. 
must  be  one  appointed  in  England,  342. 

appointed  abroad,  coming  to  England,  not  necessary  to  have  a  personal  repre- 
sentative in  England,  ib. 
Pendente  iUe^  assignees  or  purchasers.      Vide  Punca^ssas,  infrA. 
Piindpal  and  sureties.     YuU  Susstibs,  infra* 
Porchasers: 

aO  persons  who  have  contracted  for  the  purchase  of  an  estate  subsequent  to  plain- 
tiff's demand,  375^ 
Pmchaaer  or  assignee  {pendente  lite:) 
need  not  be  made  a  party,  378. 
unless  legal  estate  has  been  conveyed  to  him,  ib, 
may  make  himself  party  to  supplemental  bill,  ib. 

may  petition  that  assignor  shall  not  have  money  out  of  court  without  notice,  ib. 
Remainder-man  in  fee  or  in  tail, 

in  what  cases  necessaiy,  358, 
Rent-charge,  ^ 

in  svits  to  establish,  aU  persons  whose  estates  are  liable  must  be  parties,  371. 
teens  in  cases  of  charity,  ib, 
Redduaiy  legatees  not  necessary  in  demands  against  personal  estates^  347. 
Resulting  trusts : 

persons  entitled  to,  353. 
Reversioner  in  fee^  in  what  cases  necessary,  358* 
Settlement: 

rule  as  to  persons  claiming  under  limitation  in,  316, 
Shareholders, 

in  joint-stock  companies  dispensed  with  where  veiy  numerousi  367. 
Severally  liable: 

in  what  cases  bill  may  be  filed  against  one  party  severally  liable  without  the 
others,  365. 
co-executors  ^  « 

co-trustees     C  where  one  abroad,  ib. 
joint  &ctors  j 
Sab-contracts^  persons  interested  under, 
rule  as  to,  375. 


in  suits  by  one  against  principal  and  others  lor  contribution,  364. 
•ecus  where. insolvent,  ib. 

if  insolvency  can  be  admitted  or  proved,  ib. 

plaintiff  may  elect. 
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PABTIB8,  NECE88ART— Con/mueff. 

Peroons  iminediBtelj  interested  in  resistiDg,  Ac^-Continued, 
not  neceimry  in  suits  against  principal,  863. 
§eeus  the  owner  of  an  estate  mortgaged  as  a  collateral  security,  ib. 
but  not  when  collateral  security  is  only  personal,  ib. 
Surplus,  persons  interested  in,  349. 
Tai^  tenant  in.     Vide  Tshaitt  iir  Tail. 

Tenants  unnecessary  in  suits  to  establish  a  payment  in  lieu  of  tithes  over  a  particolff 
estate,  366. 
in  suits  to  settle  boundaries,  367. 
in  general  in  suits  against  the  persons  under  whom  they  claim,  ib. 

but  decree  will  be  made  «  without  prejudice*'  to  their  rights,  ib. 
ucus  in  cases  of  partition,  368. 

tenant  made  party  to  a  biU  for  a  partition,  his  lessor  ordered  to  pay  his  costa,  ib. 
Tenant  for  life, 

what  persons  being,  are  necessaiy  parties,  360. 
Tenant  in  tail  of  mortgage, 

under  conveyance  by  mortgagee,  862. 
Tenant  in  tail  suit : 

in  suits  concerning  the  interest  of  real  estates,  368. 
for  a  foreclosure,  369. 
or  to  charge  them,  ib. 
$eeu8  in  questions  between  vendor  and  purchaser, 
eflect  of  his  death  without  imaependente  UU^  361. 
Trustee,  338. 

teeu9  where  no  estate,  ib. 

unless  defendant  may  have  a  demand  over  against  them,  ib. 
in  cases  of  fraud,  339. 

in  suits  to  set  aside  purdiasera  from  them,  ib. 
naked  trustee,  ib. 
broker,  ib* 
agent,  ih. 

under  will  who  has  released  and  never  acted,  ib. 
Trustees: 

all  trustees  must  be  parties,  or  their  representatives,  ib. 
where  all  are  guilty  of  same  breach  of  trust,  340. 
ttcu9  where  bill  to  has  an  account  only  of  ttie  acts  of  one,  ih. 
eflfect  of  clause  makii^^  their  receipts  discharges,  349. 
in  what  cases  bill  may  be  filed  against  one  only  of  several,  365. 

not  where  there  has  been  a  joint  breach  of  trust,  ib. 
to  preserve  contingent  remainder^  369- 
Vestiy  order,  all  parties  to,  361. 
Penons  consequentially  interested  in  resisting  plaintiff's  demand, 

wherever  defendant  has  a  remedy  over  against  another  person,  such  penon  wxi^ 

be  a  party,  378. 
heir-at-law  of  vendee, 

in  suits  for  specific  peribrmance,  388. 
where  vendee  dies  pendente  lite,  ib. 
grantee,  representative  o( 

unnecessary  in  suits  by  them  for  surrender  of  a  sum,  381. 
mortgagor,  personal  representative  oS, 

unnecessary  in  suits  to  foreclose  against  heir,  380. 
aeeus  where  sale  is  prayed  instead  of  foreclosure^  381. 
mortgagee,  personal  representative  of, 

necessary  insuits  to  redeem,  381.      * 
Personal  representative, 

in  suits  against  widow  to  compel  her  to  elect,  381. 
by  special  creditors,  379. 
•eetw  where  representative  is  in  contest,  380. 
of  purchaser, 

in  suits  for  specific  performance  against  heir,  382. 
aeeus  wheie  purchase-money  has  been  paid,  ib. 
Penonal  representation  unnecessary : 

of  mortgagor  in  suits  to  foreclose^  not  necessaiy,  880. 
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PARTIES^  NECE88ART^Con(tftti€tf. 

Penont  consequentially  intereited  in  raneting,  dec. — Continued. 
in  MiitB  by  heir  for  minender  of  ietm,  881. 
Principal  in  taits  for  contribation»  378. 
by  saretiea,  ib. 
by  bail*  ib. 
Pnrchiiier.     Vide  VsHSBBy  infra,  383. 
Vendee^  heir  of,  ib. 

peiBonal  repreienlative  of,  ib. 

PARTIES,  NECESSARY : 

In  what  cases  dispensed  with,  386. 
where  some  are  abroad,  ib. 
partners,  366. 
co-eiecotors,  ib. 
co-obiigon^  ib. 
co-tmsteei^  365. 

iecus  where  there  has  been  a  joint  broach  of  trusty  ib. 
joint  fiictors^  ib. 
joint  debtors,  366. 
where  very  namerous,  366,  867. 

snbecribers  to  joint  speculations,  366. 
oo-obUgora,  ib. 
members  of  a  club,  367. 
proprietors  of  a  joint-stock  speculation,  ib. 
shareholders  of  joint-stock  companies,  370. 
committee  of  a  dub,  368.  "^ 

commissioners  under  an  act  of  parfiament,  ib. 
although  their  individual  interests  are  to  be  aflEbcted,  369. 
in  bills  of  peace,  ib. 
in  suits  to  establish  rights,  ib. 

tcrre  tenanls  in  suits  to  establish  a  tent-charge  on  behalf  of  a  charity,  371. 
seetw  where  their  rights  are  not  homogenous,  373. 
Objections  for  want  of,  in  what  manner  taken,  884. 
by  demurrer,  ib. 

obriated  by  showing  a  sufficient  cause  for  omissioD,  885. 
must  show  who  are  proper  parties^  ib. 

but  not  by  name,  ib. 
amendment  of  bill  after  demurrer,  886. 
by  plea,  ib. 

must  controvert  excuse  alleged  in  bill,  887. 
amendment  of  bill  after  plea,  ih. 
by  answer,  ib. 
at  the  hearing,  ib. 

should  be  at  the  opening,  888. 
ought  not  to  proceed  from  defendant,  ib. 
not  a  ground  for  dismissing  bill,  ib. 

but  cause  will  be  ordered  to  stand  over  with  liberty  to  aoMod,  889. 
in  what  manner  obviated : 

by  showing  a  sufficient  cause  for  the  omissioD  in  Ifae  bill,  88A. 
by  waiver  of  relief  at  the  hearing,  389. 
by  plaintifi''s  undertaking  to  give  effect  to  the  rights^  ih. 
in  what  manner  remedied 
by  amendment. 

after  demurrer,  886. 
after  plea,  387. 
after  answer,  ib. 
at  the  hearing,  ib. 

not  where  the  case  will  be  changed, 
leave  given  to  amend  by  adding  partioB^  or  by  shawiag  wl^  ^btf  canaol 

be  added.     Vide  Axsvdxwt. 
by  supplemental  bill,  398. 

PARTIES,  UNNECESSARY : 

Joioder  o(  ia  what  cases  improper : 
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PABTIE8,  UNNECB88ART— Cofilmttfif. 
•tplttBtifi: 

where  they  cteim  tBeoiuutent  or  adTcrse  interest  319^  337. 
impropriator  and  vicar^  820. 
▼icar  and  impropriator,  ib. 
doTiaoe  and  heir-at-law,  327. 

aetller  and  purchaser  in  anits  to  avoid  letllcnent,  328. 
where  they  hare  no  interest  at  all,  398. 
may  be  objected  to  by  demurrer,  401. 

by  plea,  ib. 
Mcut  in  sapplemental  bilk,  400. 

in  cases  of  auctioneers  and  Tenders^  401. 
assignor  and  assignee  of  a  chose  in  action,  iK 
aadefimitents: 

agents  in  suits  against  principal,  393. 
leslduary  legatees  in  suits  against  executor,  ik 
banhmpts  in  suits  against  assignees,  ib. 
insolvents  in  soitB  against  assignees,  ib. 
married  women  in  suits  against  sssignees,  396. 
witnesKs  should  not  be  made  defendants^  894. 
iteust  officers  of  corporations^  ih. 
agents  to  sell,  ib. 
auctioneers,  ib. 
arbitrators,  896. 
attorneys,  ib. 
in  what  cases  they  may  demur,  397. 

whether  they  can  proleet  themselves  from  discovery  by  answer,  ib. 
m  what  maimer  plaintiff  may  get  rid  of  them,  398. 
by  dismissal,  ih. 
by  amendment,  ib. 

in  either  case  it  must  be  on  payment  of  costs,  ib. 

PARTITION: 

Decrees  in,  where  infimts  are  parties,  9d. 

Day  to  show  cause,  given  to  an  infant  in  decrees  for,  225. 

Where  infants  are  oonoenad,  no  conveyaocee  decreed  till  after  21,  ibw 

decree  only  extends  to  gwing  possession,  dec.,  ib. 
Bilk  for, 

must  not  pray  relief  against  penona  intseeotod  in  one  share  only,  443. 
Suits  for.     Fidb  Partixs. 
PARTNERS: 

Suing  must  not  assums  a  eorporate  character  without  a  charter. 
Suits  by  a  few  on  behalf  of  the  others  where  permitted,  29. 
PARTNER  becoming  bankrupt. 

Suits  by  his  assignees,  86. 
PARTNERSHIP: 

Whether  a  bill  can  be  sustained  for  partnenhip  accomrti^  without  piayiog  a  dinolt- 
tion,43&     rUk  Pjlrtixs. 
PART  PAYMENT: 

Its  efiect  upon  wife's  right  by  sorvivomhip^  IM. 
PATENT  OF  LANDS,  sst  Mide  by  information  in  equity,  4. 
PATENTS: 

Bills  to  restrain  the  infringement  of,  by  several  defendants,  multifarious^  443. 
PATENTEE  of  Subpcuia  Office, 

to  provide  a  ssal,  661. 
PATRON.     Vide  Partixs. 
PAUPER: 

May  sue,  40.     Vide  Fobxa  Pauprris. 
Not  required  to  give  eeeurily  for  ooets^  40. 
May  heproehein  amy  of  an  infant,  ib. 

but  cannot  sue  as  proekein  amy  in  forma  pauperiSf  4X 
aeeus  oi  a  feme  covert,  162. 
Churchwardens  may  join  in  suit  with,  ib. 
PAYMENT  OUT  OF  COURT, 

of  money  belonghig  to  feme  eevert,  120.     Vide  Fkxx  Cotrbt. 
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PAYMENT  OUT  OP  COVBT^Coniinued. 
lAtoeourt, 

its  effisct  upon  wife*8  right  by  sumvorBhip,  155. 
in  lunacy,  156. 
PEACE : 

Bills  of,  not  malti£uriott8,  because  plaintifls  claim  one  distinct  right  under  difEerant 
titles,  457. 
PEDIGREE : 

In  what  cases  necessary  to  be  stated  in  a  bill,  422. 
Id  what  cases  plaintiff's  pedigree  must  be  stated,  ib. 
PEER: 

Never  charged  with  combrnation  or  confederacy. 

Right  of  to  a  letter  missive,  not  merely  a  privilege  of  Pariiaoient,  but  extends  to  all 

persons  having  privilege  of  peerage,  501. 
Service  of  subpoena  or  letter  missive  at  town  bouse  of  good,  although  he  is  abroad,  565. 
If  abroad,  must,  if  plaintiff,  give  security  for  costs,  34. 
Answers  upon  honour,  486.  » 

Not  bound  to  take  a  copy  of  bill  on  appearance,  555. 
Subpoena  against,  ib.     Vide  Subpcbna.     Lxttsbs  Missitx. 
Process  against.     Vide  Cohtbmpt. 
Appearance  for  put  in  on  return  of  sequestration,  654. 
Bilk  pro  eonfeteo  against.      Vide  Pro  Covfesso. 
PENALTY,  Waiver  of.     Vide  Bill  (Prayer.) 
Demurrer  for  want  o^  499. 
in  tithe  suit,  ib. 
PENDENTE  LITE  (Purchaser  or  Asagnee.)     Vide  AssiairxE. 
PENSION  granted  by  the  Crown  may  be  sequestrated,  688. 
PERSONAL  REPRESENTA'nVE, 
Of  party  absconding, 

to  be  served  with  decree,  272. 
Joinder  of  representative  of  a  deceased  representative  with  actual  representative,  428. 
Vide  Pabtisb. 
PETITIONS: 

On  behalf  of  infiuits^  4. 

idiots  and  lunatics,  ib. 
Proceedings  by,  under  particular  Acts  of  Parliament,  2. 

By  assignee  or  purchaser,  pendente  lUe^  that  money  may  not  be  paid  out  of  court  with- 
out notice,  378. 

PETITIONING  CREDITOR'S  DEBT: 

In  what  cases  it  may  be  disputed,  87,  89. 

in  what  manner,  ib.     Vide  BANKauircT,  Act  of. 
PIRACY: 

Plea  that  plaintiff's  title  is  derived  from  an  act  of  piracy,  66. 

PLAINTIFFS: 

Who  may  be,  3. 

all  persons  whatever,  ib. 
the  King,  ib. 

by  his  Attorney  General,  5. 
if  no  Attorney  General,  Solicitor  GTeneral,  ib. 
the  Queen  consort, 

by  her  Attorney  General,  20. 
the  Prince  of  Wales, 

by  his  Attorney  General,  21. 
governments  of  foreign  states,  ib. 
corporations,  25. 
aggregate,  ib. 
solicitor,  28. 
foreign,  32. 
joint  stock  companies,  29. 
In  what  cases  relators  ought  to  be,  12. 

In  what  cases  one  may  sue  on  behalf  of  himself  and  others,  328.     Vide  Pahties. 
Suing  on  behalf  of  themselves  and  others,  must  so  describe  themselves,  336. 
amendment  of  bill  in  case  of  omission,  ib. 
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PLAINTIFFS— Con/mtMtf. 

CBMs  in  which  one  or  a  fiew  may  aae  on  hdulf  of  dieiiMid'vw  and  odun^  389. 
Vide  Parties. 
Joinder  of  plaintifis  who  have  no  interest     Vide  Pabtixs. 
Cannot  he  examined  de  bene  eate,  399. 

Out  of  the  jurUdidioii.     Vide  Sbguutt  wo^l  Coara.     JuRiaDicriov. 
PLANTATIONS  : 

Bankrupt  cannot  sue  for  his  property  in,  73. 
Property  of  bankrupt  in,  vests  in  assignees^  74. 
no  registry  or  enrolment  neccsaaiy,  ib. 
PLEA: 

Of  outlawry,  60. 

may  show  as  many  outlawries  as  exists  61. 
at  what  time  to  be  put  in,  60. 
mw^heMtbpedetigilUf  61. 
need  not  be  upon  oath,  62. 
wDW  set  down,  61. 
eoets  ci,  where  over-mled,  62. 
where  put  m  iqion  conmiission,  ib. 
Of  alien  enemy.      Vide  Alisit  Eirsicixs,  67. 
That  plaintiff's  title  is  derived  under  a  criminal  act,  66. 

need  not  show  conviction,  ib. 
Of  bankruptcy  of  plaintifi^  77. 

form  of 
Of  idiotcy  or  lunacy,  115. 

lies  to  disooveiy  as  well  as  to  relief  ib. 
Of  want  of  parties,  386. 

not  allowed  where  a  sufficient  excuse  is  alleged,  ib. 
must  oontnyvert  the  excuse  made  by  the  bill,  387. 
amendment  of  bill  after,  ib. 
For  want  of  interest  in  some  of  the  platntifiby  399,  401. 
That  executor  has  not  proved  the  will,  420. 
To  amended  bill,  610,  551. 

because  fiicts  introduced  have  occurred  since  original  bill  filed^  510. 
same  benefit  may  be  reserved  by  answer,  551. 
Older  to  amend  upon  arg^ument  at,  622. 

afler  plea  allowed,  ibw 
Amendment  of  bill  after,  524. 

before  it  has  been  aet  down,  ib. 
after  it  has  been  set  down,  ib. 

where  plaintiff  declines  to  argue  it,  525. 
after  plea  allowed,  ib. 

most  be  upon  notice  specifying  the  amendment^  ib. 
pending  the  decision  of  the  court  upon»  irregular,  526. 
after  piea  replied  to,  ib. 

motion  to  withdraw  regi&oaiaxxi  and  amend,  must  be  special,  i!K 
Cannot  be  put   in  without  leave,  after  attachment   with  proclamations  retureal, 
608,  659. 
aeetu  before  return,  609,  610,  659. 
eeeua  after  onHnary  attachment,  ib. 
After  order  for  time  to  answer,  may  be  put  in  if  upon  oath,  ib. 

tecus  where  not  upon  oath,  ib. 
Of  an  infimt     Vide  Ixtaht. 
Of  husband  alone^ 

when  received,  551.* 
PLEA  AND  DEMURRER  : 

Plea  that  the  deSendanta  are  not  executon,  and  demurrer  becaose  executors  are  pffpcr 
parties^  341. 
PLEADING: 

False  averment  of  an  historical  fact  not  noticed,  23. 
Rules  of.     Vide  Bill,  Stating  part. 
PLUMES  DISTRINGAS, 

To  enforce  appearance  or  answer  against  corporatioi^  190. 
Not  necessary  to  enforce  decree  or  order,  194. 
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PLUSIEd  HABEAS  CORPUS: 

Um  pi,  ditooatiniied,  697. 
POOR: 

PmoeedingB  where  defiandaat  lirought  up  by  habea$  eorpui^  appears  to  be,  600. 
PORTIONIST  OP  TITHES.     Vide  Pabtibs. 
POVERTY : 

No  objection  to  a  proehein  amy  of  an  in£uit»  103. 
9eeu$  the  prcihein  amy  of  a  feme  eoeertf  104. 
POWER  OF  ATTORNEY: 

Sohstitiited  aenrioe  upon  perwm  acting  under, 
in  what  cases  good,  266. 
POWER  OP  SALE : 

Effect  of  renunciation  by  executors,  345.     Vide  Pamtixs. 
PRAECIPE  for  subpoena,  560. 

Must  be  deliTBred  at  the  same  time  as  the  subpoena,  561. 
Names,  dec.  of  soUcitora  must  be  indorsed,  ib.  • 
Mistakes  in,  Titiates  the  subpoena,  563. 
PRAYER.     Vide  Bill. 

PREROGATIVE  PROBATE.     Vufe  Pbobats. 
PRESCRIPTION,  Corporations  by.     Vide  ComroBATXovs. 
PRETENCE, 

AUegaticm  o(  sufficient  to  put  matter  in  issue,  486.  , 

PREVIOUS  SETTLEMENT.     Vide  SiTTLiiiBirT.     Fxmx  Cotbmt. 
PRINCE  OF  WALES  as  Duke  of  ComwaU: 

May  sue  by  information,  by  his  Attorney  General,  6. 

in  what  cases,  ib. 
Abatement  of  information  by  death  d,  ib. 

how  revived,  6,  7. 
As  Duke  of  Cornwall,  sues  by  his  Attorney  General,  21. 
Death  o^  abatement  of  information  by,  ib. 
Vide  DcKB  or  Cokhwall. 
PRINCIPAL.     Vide  PAarixs. 
PRIOR  INCUMBRANCES: 

BUI  for  specific  performance,  and  for  relief  against  prior  incumbrances,  multiforious, 
442.      Vide  Pabtixs. 
PRIORITY  of  original  suit  over  cross-bill,  lost  by  amendment,  509. 

Vide  Tiicx  rom  AirswxaiHo. 
PRIVILEGED  PERSON: 
Process  against,  651. 

Vide  SsaxsTBATioT.     PxxBB.    MxxBXBS  or  Pabliaxxitt.     Officbbs  or 

THB   CoUBT. 

PRIVITY, 

Between  plaintifif  and  defendant,  427. 
Not  destroyed  by  the  employment  of  brokers  or  agents^  426. 
PRIVY  COUNCIL.     Vide  Cochcil. 
PRISONER: 

Appearance  for,  in  what  manner  entered,  594. 
In  custody  for  a  misdemeanor, 

proceeding  to  take  the  bill  pro  ennfeaeo  against,  595. 
rule  does  not  apply  to  prisoner  in  custody  for  felony,  596. 
In  the  Fleet  or  King's  Bench  prison,  may  be  brought  up  by  habeas  eorpue  before  the 

return  of  the  attachment,  ib. 
May  sue  out  habeas  eorpue,  ib. 

Rules  to  be  observed  with  regard  to,  under  the  1  W.  4,  c.  86,  666. 
By  warden  of  the  Fleet,  to  keep  a  register  of  persons  committed  for  contempt,  ib. 

to  make  quarterly  reports,  ib. 
As  to  putting  in  answer  without  expense,  670.  « 

defendant  to  make  oath  that  he  is  unable,  by  reason  of  poverty,  to  employ  a  soli- 
citor, ib. 
reference  to  the  master,  ib. 

course  of  proceeding  in  master's  oflBoe,  671. 
By  masten  in  Chancery: 

one  of  the  masters  to  visit  the  Fleet  Prison  four  timet  a  year,  67t. 
and  to  report  his  opinion  thereon  to  the  court,  ib. 
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PRISONERS— Cofi/mueif. 

Proceeding  upon  master's  report,  673. 

costs  of  the  contempt  may  be  paid  out  of  suitor**  fund,  673. 

suitor*s  fund  to  be  reimbursed  out  of  any  pn^perty  AtAnAmnt  may  beoone 

entitled  to  in  the  cause,  ib. 
counsel  and  solicitor  to  be  assigned  to  prisoners,  673. 
where  prisoner  is  idiot  or  lunatic,  ib. 
Application  under  the  6th  Role  must  be  made  to  the  Lord  Chancellor,  ib. 
cannot  be  made  by  the  plaintifi^ 

appearance  for  may  be  entered  by  plaintifi^  in  what  cases,  674. 
In  what  cases  plaintiff  may  proceed  to  take  bill  pro  conftMm  against,  ib. 
Vide  Pro  Covfbsso. 
Idiot,  where  prisoner  is : 

proceeding  under  Sir  Edward  Sugden's  Act,  678. 
Lunatic,  where  prisoner  is,  ib. 
Rttks  to  be  observed  with  regard  to,  by  plaintiff: 

where  they  are  in  custody  of  messengeis  or  aeigeantFat-anns^  669. 
where  they  are  in  jail  or  prison,  ib. 

as  to  entering  appearance  and  taking  bill  pro  eonfewt^  674. 
within  what  time  he  must  procure  the  order,  676. 
defendant  only  entitled  to  be  discharged  on  his  own  apf^ication,  676. 
if  court  is  satisfied  that  justice  cannot  be  done  without  an  answer,  it  msy  oidcr 
defendant  to  remain  in  custody,  677. 
Obedience  to  decree  by,  how  enforced,  ib. 
Discharge  of  by  court,  ib. 

in  cases  not  otherwise  provided  for,  ib. 
where  prisoner  entitled  to  discharge  omits  to  apply,  ib. 
provided  for  under  the  Insolvent  Debtors'  Act,  678. 
Amendment  of  bill  against,  693. 
Answer  put  in  for,  in  what  cases,  ib. 

In  what  cases  he  may  be  detained  in  custody  till  he  has  answered  bill  or  intenogitorie^ 
694. 

PROBATE  OR  ADMINISTRATION  (Prerogaave:) 
Rule  in  Accountant  General's  ofiioe,  417. 
Not  necessary  to  entitle  plaintiff  to  sue  where  there  are  no  bona  noiabiEa,  ib. 

aeeua  where  there  is  money  in  court,  ib. 
Not  necessary  in  case  of  a  derivative  executor,  if  his  immediate  testator  htt  no  bem 
noiabilioj  419.     Vide  Exkcutob. 
PROCESS  to  enforce  appearance  or  answer: 
Against  ordinary  persons,  673. 

Against  peers  and  others  having  privilege  of  Parliament,  651. 
Against  officers  of  the  court,  ib. 
Against  Attorney  General,  183. 
Against  corporations,  189. 

Vide  CoiTTXMPT,  Process  of.     AiTACBicsarT.     Attacbmbkt  with  Peoclava- 

TIOHS.       MXSSKVOIE.      HaBX4S    CoBPUS.       CoXMI8SI05  OF  RxBXtLIOK.      Su* 
OBABT-AT-ABXS.       SxaVKSTBATIOB.       AtTORITBT   GxVKBAL.       OfTICKB  01  tO' 

CouBT.     MxxBBBs  OF  Pabuaxxbt.     Pxxbs,  6cc 

PROCHEIN  AMY, 

Of  in&nts  need  not  be  persons  of  substance,  40. 

9eeus  of  married  women,  ib. 
Of  an  infant, 

who  may  be,  95. 

any  person  may  be^  103. 
Cannot  sue  in  forma  pauperis^  ib. 
Not  removable  for  poverty,  ib. 

seeiM  prochein  amy  of  feme  covert,  104. 
Removal  for  non-performance  of  duty,  105. 

because  he  has  an  adverse  interest,  ib. 
ReliNrence  to  the  master  to  appoint  a  new  one,  ib. 

dispensed  with  where  a  proper  one  offers  himself,  ib. 
Of  the  same  solicitor  acting  for,  and  for  defendants,  ib. 
Cannot  be  a  receiver  in  the  cause,  106, 


ufMix.      ^  487 

PROCHEIN  AMY— Con/mfiec/. 
Miwondnct  of,  106. 

referenee  to  the  master  to  see  whether  he  ought  to  be  oontinaed,  ib. 
in  what  cases  made,  ib. 
RespoDsible  as  long  as  he  remains  on  the  record,  ib. 
Cannot  be  a  witness  in  the  cause,  ib. 
Wife  of,  cannot  be  a  witness,  ib. 
Name  may  be  struck  out,  107. 
Where  evidence  of  himself  or  wife  is  necessary,  ib. 
Must  give  security  for  costs  already  incurred,  ib. 
Need  not  be  a  person  of  property,  ib. 

Cannot  be  removed  at  his  own  request  without  a  refeienoe,  \(h. 
Death  of, 

proceedmgs  in  consequence,  ib. 
where  after  decree,  108. 
where  before  decree,  ib. 
Efleet  of  infant's  attaining  twenty-one,  ib. 

liable  to  the  costs  unless  in&nt  takes  to  the  suit,  ib. 
Infant  moving  to  dismiss  bill  most  pay  him  his  costs,  ib. 
Death  o(  before  inhnt  attains  21,  eflftct  of  upon  the  costs,  ib. 
Of  his  liability  to  costs,  109. 

of  dismissing  bill, 

of  unsucceesful  motions,  ib. 
Of  his  right  to  costs  out  of  inlant*s  estate,  ib. 

where  defendant  mna  away,  ib. 

when  suit  is  dismissed  with  costs,  ib. 
Cannot  apply  for  a  reference  to  see  whether  suit  for  infiuit's  benefit,  110. 
Not  deprived  of  his  right  to  costs  in  consequence  of  mistake,  110. 

or  misapprehension.  111. 
Not  entitled  to  costs  if  suit  instituted  from  improper  motives,  ib. 
Or  if  due  diligence  has  not  been  used  to  acquire  a  knowledge  of  the  case,  ib. 
Solicitor  o( 

has  a  lien  upon  fund  for  his  costs^  ib. 
but  not  upon  the  papers,  ib. 
Of  his  right  costs  beyond  taxed  costs,  112. 
Of  penoos  of  weak'minds^  117. 
Of  feme  covert, 

who  may  be,  152. 

need  not  be  a  relation,  ib. 

must  be  a  person  of  substance,  ib. 

in  what  cases  he  may  be  changed,  ib. 

death  of,  proceedings  thereupon,  ib.     Vide  Ihfaht.     Fkms  Cotemt. 
PRO  C0NFE880: 

Original  and  amended  bill  must  be  taken  pro  eonfuio  together,  509. 
Method  of  proceeding  to  take  bill  pro  confuw  against  prisoner  in  custody  fer  a  misde- 
meanor, 595. 

does  not  apply  to  cases  of  felony  596. 
Practice  as  to  ezecutioa  of  sequestration  where  it  is  uitended  to  take  the  bill  pro  eon- 

fesaot  631. 
Sequestration  in  mesne  process  kept  on  foot  after  decree^  635. 

but  whether  as  a  security  for  ultimate  balances  (quere,)  636. 
Of  taking  biH  pro  confesso^  679. 
Nature  cf  proceeding,  ib. 
Practice  not  of  long  standing,  ib. 
Where  party  is  not  in  custody,  680. 
Before  appearance,  ib. 

where  defendant  has  gone  abroad  or  absconded,  68,  271,  376. 
Vide  Abscovdzno. 

where  defendant  is  resident  in  the  United  Kingdom  but  out  of  the  jurisdiction,  681. 

where  defendant  is  resident  abroad,  ib. 
AfWr  appearance,  ib. 

by  the  short  process  under  1  WiU.  4,  c  36,  s.  15«  ib. 

b^  the  old  process,  682. 
AfUr  insufficient  answer,  688. 
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PRO  C0NFE880— CofUtnuai 

Againit  husband  after  answer  by  himself  alone,  209,  684. 
Where  party  is  not  in  custody : 
order  for,  how  obtained,  685. 
decree,  in  what  manner  made,  ib. 
where  only  one  defendant,  ib. 

there  are  several  defendant^  ib. 
Where  party  is  a  privileged  person : 

bills  taken  pro  emftno  against,  may  be  read  as  evidence,  666. 
not  confined  to  bills  of  discovery,  687. 
Against  Attorney  General,  183,  687. 
Against  a  corporation,  190,  687. 
Where  party  is  in  custody,  687. 
for  not  appearing,  ib. 

appearance  how  enforced,  688* 
within  what  time,  ib. 
for  not  answering,  689. 

old  practice  of  the  court,  ib. 

new  practice  under  1  Will.  4,  c.  36,  ib. 

where  defendant  is  in  custody  of  the  messenger,  391. 

or  of  the  sergeant^at-arms,  ib. 
for  a  misdemeanor,  ib.,   595. 
in  the  ooun^  jail  or  in  the  Fleet,  ib. 
Order  for, 

within  what  time  after  defendant's  committal  or  remanding  to  the  Fleet,  691 

Vidjt  Habeas  Cobfus. 
proceeding  upon, 

where  defendant  is  in  custody,  693. 
how  discharged : 

not  by  putting  in  answer,  694. 

unless  plaintiff  accepts  the  answer,  695. 
upon  what  terms  court  will  discharge,  ib. 
Decree, 

is  pronounced  by  the  court  itself,  ib. 

plaintiff  cannot  take  such  a  one  as  he  can  abide  by,  ib. 

is  absolute  in  the  first  instance,  696. 

seeus  in  cases  of  persons  going  abroad  or  absconding,  ib. 
cannot  be  impeached  collaterally,  ib. 
may  be  impeached  by  bill  of  review,  ib. 

or  by  bill  to  set  it  aside  for  fraud,  ib. 
whether  it  can  be  set  aside  on  the  ground  of  insanity  or  weakness  of  iotelletf 
(query,)  ib. 
or  of  mistake,  ib. 
may  be  re-heard,  697. 
in  what  cases,  ib. 

where  made  against  husband  on  petition  of  wife,  ib. 
in  cases  of  parties  absconding,  ib. 
proceedings  upoo^  the  same  as  upon  an  ordinary  decree,  698. 
Bill  taken  fro  amfeaso^  % 

upon  sequestration  cannot  be  read  as  evidence  of  the  state  of  an  account,  688. 
against  privileged  persons  it  may,  686. 
against  persons  absconding,  (qusre)  686. 

semble  it  may,  ib.  i 

PRO  FORMA: 

Of  turning  a  defendant  over  to  the  Fleet  prison  pro  formd,  596.  j 

PRO  INTERE88E  SUO.     Vide  Iittbkssse  buo.  ! 

PROMISSORY  NOTE  to  Wife: 

Its  efiect  upon  her  right  by  survivorship,  156. 
PROOF  OF  DEBT: 

Its  effect  upon  wife's  right  by  suxvivoraihipb  157. 

PROPRIETORS,  JOINT.     Vide  Pabtibs. 
PROVINCES  IN  AMERICA.     Vide  Axbmica. 
PROVISIONAL  ASSIGNEE.     Tide  Asszotbi. 


INBSX.  489 

PUBLICATION, 

Amendment  of  the  bill  by  adding  parties  after,  392. 
PUBLIC  CHARITIES, 

Suits  on  behalf  of,  1. 
PUBLIC  OrnCER.     Ttde  Attoritet  Gsiteral. 

Foreign  governments  cannot  sue  without  naming  one,  24. 
PURCHASER, 

Under  a  decree,  where  infant  has  a  day  to  show  cause,  must  accept  title,  228. 
not  affi^cted  by  mere  error  in  the  decree,  ib. 

Of  different  lots  in  an  auction  cannot  join  in  same  bill  against  vendor,  449. 

Under  distinct  contracts,  bills  against  will  be  multifarious,  438. 
cases  of  exception,  ib. 

where  they  claim  under  sub-oontracts,  442.     Vide  Paxtxxs. 

Under  trusts  for  sale.     Vide  pAnTijcs. 

Of  trust  estates.     Vide  Pabttks. 

Pendente  Hie,     Vide  AssieirsE-PABTiis.     YsTrDxa-pABTiEs. 
PURPRESTURE  AND  NUISANCE.     Tide  Nuisakce. 


QUARE  IMPEDIT, 

King  may  have  aware  impedU  in  King's  Bench,  8. 
QUEEN  CONSORT, 

Sues  by  her  Attorney  General,  20. 

Seeu9  a  queen  dowager,  ib. 

Cannot  be  a  defendant,  173. 

Must  be  sued  by  her  Attorney  General,  173,  186. 
QUEEN  DOWAGER, 

Cannot  sue  by  her  Attorney  General,  20. 

R. 

RE-AMENDMENT  OP  BILL, 

Without  prejudice  to  injunction,  527. 

Not  permitted  after  special  injunction  unless  upon  special  application,  531. 
REBELLION,  Commission  of.      Vide  Comkibsioit  or  Rebellioit. 
RECEIPT  by  Husband,  or  by  person  authorized  by  him : 

Effect  upon  wife's  right  by  survivorship,  157. 
RECEIPTS  OF  TRUSTEES  to  be  discharges.     Vide  Parties.     Tbustbes. 
RECEIVER, 

May  be  appointed  under  28  Greo.  3,  c,  87. 
where  executor  is  abroad,  295. 
or  an  infant,  296. 

Proehdn  amy  cannot  be,  106. 

Of  persons  aoroad, 

service  of  subpoena  upon,  280. 

Writ  of  assistance  to  put  him  into  possession  issues  without  previous  iiyunction,  643. 
RECOGNITION  of  foreign  states  by  the  government  here,  22. 

Necessary  to  enable  them  to  sue,  ib. 

Judicially  noticed  by  the  court,  23. 
RECORD  of  appointment  of  assignees  not  necessary,  74. 
RECORDS^  dec. 

Production  of  before  master  in  cases  of  prisoners  in  custody,  673. 
RECTOR.     Vide  Pabtibs. 
REDEMPTION  OF  MORTGAGE : 

Necessazy  party  to  suits  for.     Vide  Pabtibs. 
REDUCTION  INTO  POSSESSION, 

Of  wife's  choses  in  action  or  chattels  real.     Vide  Feme  Cotebt. 
REFERENCE, 

To  instruments^  makes  them  pert  of  the  record,  476. 
REFERENCE  TO  THE  MASTER, 

To  inquire  whether  suit  for  the  benefit  of  an  in&nt,  96. 
cannot  be  obtained  by  prochein  amy,  ib. 
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REFERENCE  TO  THE  MASTER— CofUimiAf.  | 

onlesB  in  another  tuit,  96.  j 

Before  instituting  a  suit  on  behalf  of  an  idiot  or  lunatic,  IIG,  407.  | 

where  aMeta  are  in  a  course  of  administration,  406. 
To  approve  a  proper  settlement  upon  wife,  dec,  128. 
To  inquire  whether  a  decree  will  be  for  the  benefit  of  an  infant,  2ZU 
To  inquire  whether  a  sale  will  be  for  the  benefit  of  an  infant,  227. 
Vide  Saxctiox  of  ths  Court. 
REGISTRAR,  Personal  Representative  of: 

Ordcred  to  pay  the  costs  of  irregularity  in  process  out  of  his  assets^  666. 
REGISTRAR'S  BOOK, 

Entry  of  attachment  in,  580. 
REGISTRATION  OF  DEED, 

Not  necessary  to  be  stated  in  bill. 
REGISTRY  of  appointment  of  assignees^  74.     Vide  Assteirsss. 
RELATORS: 

In  what  cases  not  necessary,  12.  ' 

where  smts  relate  to  right  of  the  Crown,  ib. 
In  what  cases  necessary,  11. 

in  informations  on  behalf  of  idiots  and  lunatics,  18. 

charities,  13. 
mmbk  not  absolutely  necessaiy,  ib. 
Who  may  be,  14. 

in  charily  cases^  ib. 

outlaws,  16. 

dissenters,  14. 

persons  not  interested. 

persons  interested  in  the  charity,  15. 

effect  of  their  interest,  ib. 
in  informations  on  behalf  of  idiots  or  lunatics,  17. 
Liability  o(  to  costs,  18. 
on  dismissal,  ib. 

not  where  they  bond  Jlde  insist  upon  the  construction  of  a  will,  ib. 
when  relief  is  granted,  18. 

though  not  the  specific  relief  prayed*  19. 
Efiect  of  the  death  o( 

where  more  than  one,  17. 
only  one,  ib. 
Application  for  leave  to  name  relators,  ib. 
proceedings  thereupon,  ib. 
must  be  by  Attorney,  ib. 
MHiy  required  in  informations,  18,  19. 
Lunatics  cannot  be,  18. 

unless  under  special  circumstances,  19. 
"When  entitled  to  costs,  ib. 
out  of  the  fund,  ib. 
as  between  solicitor  and  client,  ib. 
Dismissal  of  informations  where  relators  are  concerned, 
with  costs,  18. 
for  want  of  prosecution,  20. 
Must  be  a  person  of  substance,  ib. 
Removed,  in  what  cases,  ib. 

RELEASE  BY  HUSBAND, 

Its  effect  upon  wife's  choses  in  action,  165,  166. 
REMAINDER  or  C  Where  wife's  property  is  in  remainder  or  feversion,  her  consent  euM 
REVERSION       ^betaken,  125. 

Unless  where  Uiere  is  a  power  of  appointmtot,  ib. 
REMAINDER-MEN.     Vide  Pahtibs. 

REMISSION  OP  TRANSPORTATION.     Tide  T«A!rs»oaTATio». 
RENT, 

Of  wife*s  chattels  real,  right^  survivondiip  in,  where  reserved  on  underlesse,  171. 
RENT  CHARGE, 

Persons  neoesmy  in  suits  for.     Vide  Pirtixs. 


REPLICATION : 

Where  necesmiy  to  an  Infant's  answer,  240. 
Where  not  neceesary,  ib. 
In  what  cases  amendment  permitted  after,  544. 
Withdrawing  of,  in  order  to  amend,  545. 

not  nccesiary  where  it  is  merely  to  add  parties,  544. 
Applications  for  leave  to  withdraw  and  amend,  must  be  made  to  a  master,  546. 
To  examination  pro  inttreuo  9uo,  648. 
REPORT  OP  MASTER: 

Exceptions  do  not  lie  to  report  upon  examination  pro  intereno  8Uo,  649. 
REPRESENTATIVE,  Personal.     Vide  PAaTiEs. 

Where  none  in.  England,  limited  administration  must  be  taken  out,  294. 
RESIDUARY  LEGATEE.      Vide  Partiss. 
RESULTING  TRUSTS,  Persons  entitled  to.     Vide  Pabtiss. 
REVERSAL  OF  ATTAINDER,  EfTect  of,  66. 

Difference  between  that  and  a  pardon,  67. 
REVERSIONERS.     Vide  Partus. 
REVIEW, 

Bill  of,  filed  without  paying  costs  in  former  suit,  in  what  case^  43. 
REVIVOR, 

Bill  c£,  whether  necessary  after  reTersal  of  outlawry,  63. 
Service  of  subpoena  upon  clerk  in  court  not  good,  267. 
Of  information, 

relating  to  property  of  the  Duke  of  Cornwall,  21 . 
In  case  of  death  of  corporation  sole, 
where  suit  for  his  own  benefit,  28. 
for  the  benefit  of  others,  ib. 
Vide  Master  of  ax  Hospital.     Paxsoit.     Deax. 
Of  suit  by  husband  and  wife, 

not  necessary  on  death  of  husband,  153. 
secua  on  deiUh  of  wife,  154. 
effect  of  death  of  husband  after  death  of  wife,  ib. 
Vide  Surtitorshtp.     Feme  Cotert. 
RIGHT,  Common.      Vide  Common  Rioht. 
RIGHT  OF  WAY,  Suits  for.     nde  Parties. 

a 

SALARY  of  an  Officer  in  the  Royal  Household  cannot  be  seized  under  a  sequestratioii,  637. 
8A1«E  of  Mortgaged  Premises, 

In  what  cases  decreed  where  in£uit  is  concerned,  227. 

Of  goods,  dbc.,  taken  under  sequestration  in  me$nt  proeeu.     Vide  SsiiUBSTmATiOT. 
SANCTION  OF  THE  COURT, 
In  what  cases  necessary : 

previous  to  filing  a  bill,  406. 

where  assets  are  in  the  course  of  administration,  ib. 

in  the  case  of  an  infant,  407. 

of  an  idiot  or  lunatic,  ib. 
Omission  to  obtain  the  sanction  of  the  court, 

cannot  be  taken  advantage  of  by  defendant,  408. 
Vide  Baitkrupts.     Insoltext  Debtors. 
SCANDAL  IN  A  BILL,  what  is,  451,  452. 
Nothing  is  scandalous  which  is  material,  ib. 

in  bills  to  impeach  instruments  for  fraud,  453* 
or  to  remove  trustees,  ib. 

not  scandalous  to  impute  corrupt  or  vindictiYe  motives,  ib. 
sectu  to  impute  general  malice,  ib. 
or  personal  hostility,  ib. 

or  to  state  particular  acts  of  immprality  where  they  may  be  proved  under 
a  general  charge,  454. 
In  what  manner  taken  advantage  of.      Vide  IxPERTiKBirGB. 
Bill  may  be  referred  for  at  any  time,  459. 
$embk  by  a  co-defendant,  460. 
bat  not  by  a  stranger,  ib. 
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SCOTCH  PEERS.     Tidt  Psik. 
SCOTLAND: 

Pliintifr  resident  in,  must  give  aecurily  for  costs  34. 
Bankrupt  cannot  sue  for  property  in,  73. 
Property  of  bankrupt  in,  vests  in  assignees,  74. 

no  regisbry  or  enrolment  neoeaniy,  ib. 
Service  of  sobpcena,  &c.,  in,  376. 
SECRETING: 

Defendant  secreting  himself, 

service  of  snbpcena  and  process  upon,  281. 
SECURITY: 

To  be  given  for  restitution  of  property  taken  under  sequestration  against  par^  a!>- 
sconding,  271. 
SECURITY  FOR  COSTS: 
Where  plaintiiT  is  an  alien, 

must  be  resident  abroad,  68. 
Heu9  where  in  prison  under  Alien  Act,  ib. 
Ordered  after  commencement  of  suit,  58. 
Where /mwAem  amy  retires,  106. 

Motion  for,  where  plaintiff  is  described  in  a  bill  by  a  wrong  addies%  463. 
Qy.  as  to,  where  there  is  more  than  one  plaintifl^  464.     ViiU  Costs. 
SEISIN  IN  FEE : 

How  alleged  in  a  bill,  467. 
of  things  manurable,  ib. 
not  manurable,  ib. 
Lively  of.     Vide  Livkrt  of  Siisiir. 
SEPARATE  ESTATE: 

Wife  may  dispose  of  without  examination,  126. 
but  not  to  her  husband,  127. 
unless  by  acts  tn/NUf,  ib. 
Effect  of  joinder  of  husband  and  wife  in  suits  for,  160,  1 61. 
SEQUESTRATION  (in  Me$ne  Frwxn :) 
Origin  of  process,  628. 
Struggles  of  ordinary  courts  against^  ib. 
In  what  cases  issued,  627. 

against  a  corporation,  190. 

against  an  infant  peer,  230,  n. 

against  party  absconding  to  avoid  procesi^  271. 

-  after  arrest,  603. 
not  issued  on  the  return  of  a  messenger,  602. 
Can  only  be  upon  return  of  sBrgeant-at-arms,  630. 

or  where  defendant  resists  the  sergeant>at>anns^  ib. 
seetM  when  it  is  to  enforce  an  order,  ib. 
Not  necessary  when  a  defendant  is  abroad,  634. 
Into  Ireland,  may  be  issued  upon  return  of  nuUa  bona  here,  620,  n.  (/). 
Into  the  colonies,  can  only  be  issued  upon  application  to  the  King  in  Coondi,  ib. 
Where  par^  resists  the  sergeant-at-arms,  630. 
Order  for, 

absolute  in  the  first  instance,  ib. 
how  obtained : 

upon  motion  only,  ib. 

cannot  be  obtained  on  petttion«  ib. 

in  what  cases : 

against  peers,  621. 

seen*  infent  peers,  230,  n. 

members  of  parliament,  621. 

officers  of  the  court,  ib. 
how  obtained,  662. 
senrioe  o^  ib. 

personal  where  dispensed  with,  ib. 
enlarged,  663. 

upon  exceptions  to  answer,  ib. 
•    cause  against  answer  put  in,  good,  652. 
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8BQUE8TRATION  (in  Menu  Piroem)^Cofaimiei, 
how  made  sbMiuti^  653. 
Fona  of  the  writ, 

■gatiist  oidinary  peraoiii^  639. 
agaiiMt  peen,  &c,  654. 
Ezecation  of,  635. 

need  not  be  execoted  where  it  is  intended  to  take  hiU  jmv  eon/sMo,  6S1,  99%,  688. 
bat  may  be  exeeoled  without  predading  the  right  to  teke  die  bill/wv  €onfe$$o,  688^ 

683. 
practice  of  the  Coait  of  Exchequer,  688,  (n). 

need  not  be  execnted  where  decree  can  be  teken  againat  the  other  defendaati^  688. 
defendant  allowed  to  come  in  after  decree  and  pot  in  his  anawei^  684. 
Kept  on  loot  after  decree  pro  eanfeato,  635. 

bat  whether  as  a  security  for  ultimate  halafw,  ftHcre!  686. 
Poiwer  of  aequeitrtton,  636. 

what  things  they  may  seize,  ib. 
goods  and  chattels,  637. 
a  pension  from  the  Grown,  638. 
what  things  they  may  not  seiie, 
choaes  in  action,  ib. 
arrears  of  an  annuity,  ib^ 
salary  of  an  officer  in  the  household,  ib. 
half-pay  of  an  officer  in  army  or  navy,  ib. 
books  and  papers  of  a  ooipoiation,  ib. 
may  break  open  doon^  ib. 
may  open  boxes  or  rooms  that  are  locked,  ib. 
may  not  remove  goods  or  chattels,  639. 

must  keep  defendant  actually  and  not  nominally  out  of  ponamion,  ib. 
may  not  sell  goods  without  order,  ib. 

notice  of  sale  must  be  given  in  newspaper,  640. 

orders  for  sale  seldom  made  unless  goods  of  a  perislHiMe  nature,  688. 

application  for,  may  be  either  by  motion  or  petition. 

must  be  upon  notice,  640. 

MOW  where  contempt  is  for  non-appearaaoe^  ib. 
may  enter  into  lands,  whether  fieeboU  or  oopyhoMp  641. 
have  no  power  to  let  or  sell  lands^  648. 
sequestrator  abusing  his  power,  committed,  656^ 
BffiBct  o(  upon  lands  and  tenements,  640. 
tenants  will  be  ordered  to  attorn,  641. 
proceedings  in  case  of  their  reftisal,  ib. 

where  there  has  been  a  fraudulent  alienation,  648.  • 

Duty  of  sequestrators,  635. 

not  to  pay  over  money  received  to  plaintifl(  ib. 
are  bound  to  account  for  what  they  receive,  648. 
to  make  returns  from  time  to  time,  ib. 

sequestrator  omitting  to  make  return,  deprived  of  his  feai^  661. 
How  enforced, 

injunction  to  deliver  possession,  648. 

whether  necessary  before  writ  of  aasistanee,  ib. 
writ  of  assistance,  ib. 
Disturbance  of  sequestratori, 

a  contempt  of  the  cour^  644. 
Injunction  to  restrain  proceedings  at  law  against  sequestraton^  645. 
In  what  manner  party  claiming  a  right  to  property  sequestrated  must  proceed,  644. 
Examination  pro  iniere$$e  mo^  ib.     Vide  Ihtsbbssk  svo. 

in  what  cases  court  inrtead  of  an  examination  pro  interetm  9Uo  will  direct  a  titel 
at  kiw,  646. 
or  a  reference  to  a  master,  ib. 
or  will  order  the  claim  to  be  satisfied  at  onee»  ib» 
peraonal  property  deliyered  up  to  claimant  pending  lufennoe  on  his  giving  aaoih 
rity.  647. 
How  diachaiged, 

where  pfaintifl^  upon  an  order  to  examine  a  dainitnt  pr0  uiUrtme  mm  does  not 
in  interrogatories,  648,  n.  (g). 
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SEQUESTRATION  (in  Mune  Procen)^Coniimted. 

upon  hearing  report  upon  examination  pro  inUrtmt  suo^  649. 
liy  party  appearing  or  answering^,  ib. 

ueus  where  upon  bill  taken  'pro  eonfeuOw  there  k  a  decree  ad  eompatm- 
dum^  ib. 
by  the  appointment  of  a  receiver,  660. 
Efibct  of  abatement  upon,  ib. 

upon  death  of  plaintiff^  leave  given  for  reviving  suit,  ib. 
upon  death  of  defenduit,  ib. 
no  revivor,  ib. 

aecua  where  for  the  performance  of  decree  or  order,  ib. 
Coflte  o^  ib. 
SEQUESTRATORS: 

Duty  of     Vide  Ss<ii7sstkation. 
Committed  for  abusing  their  power,  ibu 
Costa  o(  ib. 

In  what  cases  allowed  poundage,  651. 
Not  making  a  return,  deprived  of  their  poundage,  ib. 
SEROEANT-AT'ARMS^  616. 

Has  -always  a  deputy  attending  the  court,  ib. 

May  be  sent  in  ill  cases  where  a  messenger  may  go,  617. 

In  what  cases  usually  sent,  ib. 

upon  return  non  e»t  invenhu  \o  a  oommission  of  rebellion,  iU 
to  an  attachment  under  1  W.  4,  c.  36,  rule  1,  ib. 
where  messenger  dies,  ib. 

or  fidls  in  executing  commisaon,  ib. 
where  defendant  escapes  after  arrest  by  messenger,  ib. 
upon  not  putting  in  answer  u^n  order  for  time,  619. 
Why  sent,  617. 
Sequestration  can  only  issue  upon  return  o^  618. 

or  where  defendant  resists  the  sergeantp«t-arms^  630. 
Upon  return  to  commission  of  rebellion,  how  obtained,  621. 
must  be  upon  order,  ib. 

obtained  upon  motion,  ib. 

on  making  which,  counsel  most  driver  the  commisBion  to  Ae  n|i*- 
trar,  ib. 
Upon  return  to  attachment  under  1  W.  4,  c.  36,  632. 
Older  for,  how  obtained,  623. 

afiidavit,  must  be  made  by  clerk  who  issued  the  attachment,  ib. 
solicitor  or  agent  must  swear  to  due  diligence^  ib. 
-.4  must  follow  the  terms  of  the  Act,  624. 

Upon  order  for  time  not  complied  with,  625. 
Order  for,  how  drawn  up,  ib.  n.  (6). 
Power  o^  625. 

cannot  take  bail,  ib. 

may  discharge  prisoner  on  clearing  his  contempt,  626. 
Duty  of,  625. 

must  bring  defendant  to  the  bar  within  a  limited  time,  626. 
Prisoner  o( 

entitled  to  discharge  on  clearing  his  contempt,  ib. 
putting  in  his  answer,  may  be  immediately  discharged,  ib. 
if  not  brought  up  within  the  limited  time,  is  to  be  discharged,  626. 
and  the  costs  to  be  psid  by  the  plaintiff  ib. 
Proceeding  where  prisoner  is  brought  up,  ib. 
JVbn  eat  inventus,  proceeding  upon,  637. 
Costs  o^  ib. 
Fees  o(  617. 
SERGEANT-AT-ARMS,  DEPUTY.     Vide  SsmoxAVT-AT-AmMs. 
SETTLED  ACCOUNTS.     Vide  Accouirrs. 
SETTLEMENT: 

Effect  of  previous  settlement  upon  wife's  ri^t  to  a  settlement,  143. 
SHAREHOLDERS.     Vide  Paetiks. 
SHERIFF: 

Duty  of,  under  an  attachment,  582.     Vide  Attachxbvt. 
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SHBRIFF— Confintinf. 

Not  entitled  to  his  fee  from  party  improperly  arrested,  585. 

May  be  attached  for  not  obeying  h€Lbea$  eorptu,  697. 

Discharging  prisoner  under  Insolvent  Act,  after  /labeas  eorpui,  guilty  of  contempt,  ib. 
SHERIFF'S  OFFICER,     ride  Bxiuww. 
SHIP,  Crew  of.     Vide  PabItiss. 
SHIPOWNERS: 

Bills  to  limit  the  responsibility  o(  under  53,  G.  3,  c  150,  must  be  accompanied  by 
affidavit,  505. 
SIGNATURE  to  an  agreement,  not  neceasaiy  to  be  stated,  472. 
SIMPLE  CONTRACT  CREDITORS.     Vide  Cbkditors.     Pabtixsv 
SIX-CLERK: 

Amgned  to  persons  m  forma  pauperis^  45. 

In  what  cases  appointed  guarman  ad  litems  280. 
SIXTY-CLERK: 

Appointed  to  act  as  solicitor  for  person  in  formA  pauperUt  45. 
80CIBTIE8, 

Memben  of,  where  nqmeroas.     Vide  Paktibs. 
SOLICITOR: 

Using  the  name  of  prochein  amy  without  consent^  98. 

Infiuits  bound  by  their  conduct,  103. 

May  act  for  next  friend  and  other  parties,  105. 
but  not  where  interests  are  very  adverse,  106. 

How  far  infant  bound  by  the  conduct  of,  239. 

Cannot  commence  a  suit  under  a  general  authority  to  act  as  solicitor,  403. 
bat  he  may  commence  a  defence,  ib.     Vide  Adthoeitt. 

Practice  where  he  files  a  bill  without  authority,  404.     Vide  Authobitt.     Buk. 
SOLICITOR  GENERAL, 

In  what  cases  made  a  defendant,  185. 

Where  no  Attorney  Geiierel,  ib. 

Where  Attorney  General  is  plainti£(  ib. 
SOUTH  SEA  COMPANY: 

May  be  made  parties  to  a  suit  to  restrain  the  transfer  of  stock  or  the  payment  of  divi- 
dends, 197.     Vide  Bakk  or  EiroLAicD. 
SOVEREIGNS,  FOREIGN.     Vide  FoRiieir  States. 
SPECIALTT  CREDirOR: 

Bill  by  one  only,  allowed  to  be  amended  at  the  hearing,  33 1,  836. 

One  cannot  have  a  decree  against  real  estate,  839  (n). 

Decree  in  suits  by  one  only,  ib. 

SiMKild  sue  on  behalf  of  himself  and  otheri,  339. 

Cannot  have  satisiaction  out  of  real  estate^  unless  he  sues  on  behalf  of  himself  and 
others,  465. 
SPECIFIC  BEQUEST  OF  STOCK: 

Whether  bank  are  bound  to  notice  it,  303. 
SPECIFIC  CHATTEL: 

Bait  for  the  delivery  up  of,  39.  ^ 

SPECIFIC  PERFORMANCE, 

Of  agreement  relating  to  the  boundaries  of  two  provinces  in  America,  suit  for,  34. 

Snits  for,  cannot  be  sustained  by  in&nts,  94. 

Of  several  distinct  contracts,  bill  for,  multiforious,  438. 

Bilk  for,  must  not  pray  relief  against  prior  incumbrancer,  443. 

May  be  decreed  at  the  instance  of  defendant,  upon  plaintiff's  ofier,  without  cross-bill,  491. 

With  variation,  proved  by  defendant,  not  granted  to  plaintiff  under  general  relief,  ib. 
but  defendant  may  have  a  decree  for  the  agreement  such  as  he  has  proved  it  to  be,  ib. 

Where  vendor  does  not  entitle  himself  to  a  decree  for,  he  cannot  under  general  pnyar 
have  an  inquiry  into  management  of  the  property,  493. 

Of  marriage  articles,  decreed  on  bill  to  cany  settlement  into  eiecution,  493. 

Bill  for,  may  be  vltered  by  amendment  so  as  to  insist  upon  an  agreement  stated  in  an- 
swer, instead  of  that  staled  in  hill,  514. 
but  not  so  as  to  claim  the  benefit  of  both  agreement!^  ib. 
STAMPING  not  necessary  to  be  stated  in  pleading,  473. 

l^AN  D  O  VER,  cause  allowed  to,  at  the  hearing,  where  there  is  a  defect  of  parttes. 
STATUTE^* ! 

Informatiooa  onder,  8.     Vide  IvromxATioir* 
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STATUTE : 

RegaUtioM  introduced  by,  do  not  titer  rale  of  pleading,  471. 
Where  an  instrument  is  created  by^  it  must  be  stated  with  all  the  drcumstsnoei  n- 
quired,  473. 
will  of  lands  most  be  averred  to  be  in  writings  ib. 

but  need  not  be  averred  to  be  duly  executed  and  atteeted,  ib. 
but  usual  so  to  aver  it,  474. 
STOCK.     Vide  AccocvTAifT  Gbkxbal. 
STOCK  IN  THE  PUBLIC  FUNDS: 
Bank  not  bound  to  notice  a  trust  of,  202. 
Eflect  of  a  specific  bequest  of,  20S. 
STRANGER : 

Advancing  money  to  a  wife  entitled  to  maintemtnce,  183. 
Cannot  refer  bill  for  scandal,  460. 
STRIKING  OUT  NAME  OF  PLAINTIFF: 
Where  an  infent,  98,  610. 

Where  evidence  of  one  plaintiff  is  necessary  to  the  title  of  others,  510. 
HUB-CONTRACTS: 

Bill  against  parties  claiming  under,  not  multifiirious,  442. 
Persons  interested  under.     Vide  Pahties. 
SUBPOENA  AD  RESPONDENDUM: 
Nature  of  the  writ,  554. 
Why  so  termed,  ib. 
Not  issued  against  Attorney  General,  183,  554. 

peers  of  the  realm,  without  letter  missive  first  sent,  ib. 
Vide  Lbttxr  Missive.     Psxbs. 
Form  of  the  writ,  556. 

according  to  the  new  orders,  ib.  * 

day  of  return,  557. 

if  in  a  town  cause,  558. 
country  cause,  ib. 
indorsement,  ib. 

throe  defendants  may  be  included  in  one  wnt,  559. 
against  infent  not  baptized,  560. 
Mistakes  in,  how  taken  advantage  of,  ib. 

can  only  be  rectified  before  service,  ib. 
How  sued  out  and  issued,  ib. 
May  be  made  out  by  plaintiff's  solicitor,  561. 
Seal  for,  ib. 

Precipe  for,  560.      Vide  Prsgipb. 
Must  not  be  issued  beforo  bill  filed,  562. 

except  in  injunction  cases,  ib. 
If  issued  before  bill  filed,  defendant  may  sue  for  costs,  ib. 
but  certificate  of  bill  being  filed  not  necessaiy,  ib. 
six-clerks  not  to  ante-date  bills,  ib. 
Plaintiff  issuing  subpoena  before  bill  filed,  may  retain  it  on  payment  of  ooste^  ib 
Injunction  bill  in  time  if  on  the  file  on  the  morning  after  tike  return,  563. 
Service  o( 

withm  what  time,  ib. 
not  good  on  a  Sunday,  ib. 
ordinary  service,  ib. 

personal,  how  effected  upon  ordinary  persons,  ib. 
hifants,  229,  563. 
upon  mother,  229. 

upon  fether-in-law,  ought  to  have  an  order  to  warrant  it,  ib. 
femes  covert,  ib. 

vrhere  suit  relates  to  her  separate  estate,  564. 
upon  corporations,  ib. 
upon  members  of  ParUament,  565. 
at  dwelling-house,  564. 
copy  may  be  left,  ib. 
must  be  at  place  of  actual  leaidenM,  564. 

§eeui  in  the  case  of  a  member  of  Parliament  ib. 
of  a  peer  who  is  abroad,  666. 


BUBPCENA,  Ac-^Coniinued. 
Senriee  cf^Ccniinued. 

of  a  member  of  House  of  Commons,  565. 

need  not  be  accompanied  by  a  copy  bill,  ib. 
exframdinaiy,  ib. 

ought  to  ha^e  a  previous  order  to  warrant  it,  ib. 

MOW  where  it  can  be  proved  that  subpoena  came  to  defimdants  hands,  666. 
that  he  was  in  the  house  at  the  time,  ib. 
or  had  notice,  ib. 
upon  a  person  in  prison,  ib. 

at  the  suit  of  the  King,  ib. 
at  defendant's  last  place  of  abode,  567. 

not  good  unless  defendant  had  resided  there  within  a  year,  ib. 
by  sending  it  under  cover  to  defendant's  address,  ib. 
upon  party  abroad,  568.     Vide  Subbtitutxd  Smvics. 
in  Scotland  or  Ireland,  or  ble  of  Man, 

in  what  cases  good,  377. 
must  be  accompanied  with  copy  of  prayer  of  bill,  278. 
process  of  contempt  upon,  not  to  issue  unless  upon  special  motion,  ib. 
out  of  the  United  Kingdom, 
in  what  cases,  280. 
at  Naples,  281. 
upon  clerk  in  court, 

not  good  in  a  cross  cause,  267. 

court  will,  however,  suspend  proceedings  in  original  cause  till  answer,  ib. 
not  good  in  a  supplemental  suit,  ib. 

or  in  bills  of  revivor,  268. 
good  upon  amended  bill  under  new  OTders^  ib. 
substituted, 

much  more  frequent  formerly  than  now,  266. 
in  what  cases  ordered,  268. 

where  action  is  commenced  by  assignee  of  a  bond,  266. 
upon  agent  or  fector,  268. 

upon  receiver  or  steward,  or  other  person  receiving  rents,  270,  n. 
not  ordered  where  no  action  commenced,  265. 
not  ordered  upon  person  acting  under  power  of  attorney  to  prove  a  will, 

266. 
nor  upon  person  acting  under  general  power  of  attorney,  ib. 
nor  where  covenant  in  mortgage-deed  declaring  that  it  shaU  be  good  ser- 
vice, 266. 
upon  attomey-at-Iaw, 

order  for,  how  obtained,  263. 
in  Ghanceiy,  ib. 
in  the  Exchequer,  ib.,  264. 
notice  of  motion  not  necessary,  264. 
unless  action  brought  in  name  of  agent,  ib. 
affidavit  of  merits, 

must  be  by  plaintiff  himseir,  ib. 

unless  solicitor  has  permnal  knowledge  of  cass^  ib. 
in  Chancery,  need  not  state  previous  refusal  to  accept  subpoNM,  ib. 
not  necessary  in  9eaee.  till  motion  for  injunethot  ib. 
need  not  verify  all  the  allegations  in  the  bill,  ib. 
but  a  material  variance  would  be  fetal,  ib. 
dispensed  with,  where  agent  has  answered,  admitttng  the  fectib  S^^- 
upon  receiver  or  agent  of  permns  abroad,  280. 
where  defendant  secretes  himself  281. 
Contempt  o^ 

by  party  served,  668. 
by  actual  battery,  669. 
how  proved,  ib. 
punishment  of,  ib. 
by  words, 

how  proved,  lb. 
pnnishment  of,  ib. 
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SUBPCENAy  Ac— Continue. 

Service  a£,  snbetitated— Con/mueif. 

by  non-obedienoe  to^  972. 
CoQDterfeit, 

doee  not  oblige^  669. 

mtking  of  a  mifldemeanor,  570. 
bow  pimiBbed,  ib. 
Coateo^ 

under  the  old  practice,  fb. 
under  the  new  ordere,  ib. 

are  coete  in  the  cauee,  671. 
Againit  hneband  and  wife,  216. 
aerrice  oS,  on  husband,  217. 
on  wife,  218. 
To  hear  judgment, 

aernoe  of,  upon  infiwt  defendant  not  good,  242. 

in  caaei  of  infante,  ihould  be  upon  guardivi,  ib. 
To  show  cauee  against  a  decree.     Vide  Ihfakt. 
SUBMISSIONS : 

Infants  not  bound  by  improper,  102. 
SUBSTITUTED  SERVICE.     Vide  Subpozva. 
SUIT: 

Commencement  o(  1. 
By  EnglUh  bill,  ib. 
By  information,  ib. 
SUITORS'  FUND: 

In  what  cases  coeta  of  prisoner  are  to  be  pud  oat  of,  673. 
In  what  manner  to  be  reimbursed  for  costs  of  prisoners  paid  out  d,  ib. 
Application  as  to  payment  of  costs  out  of  can  only  be  made  to  Lord  ChaneeUar,  ft. 
cannot  be  made  by  plaintiff  ib. 
SUNDAY.     Vide  Arrest. 
SUPPLEMENTAL  BILL: 

To  continue  a  suit  after  bankruptcy  of  plaintifl^  79, 

Where  plaintiff'  becomes  lunatic,  afler  suit  commenced,  116. 

Where  committee  of  idiot  or  lunatic  dies  or  is  changed,  ib. 

Where  necessary  upon  death  of  wile,  in  suits  by  husband  and  wife,  155. 

Where  necessary  on  death  of  husband  of  feme  covert,  defendant,  218. 

Not  unnecessary  on  death  or  change  of  assignee  of  bankrupt  or  ineolfent,  85. 

aeeue  where  assignee  is  defendant,  ib. 
Against  in&nt, 

where  guardian  ad  litem  has  been  appointed  in  original  suit,  eommisrioo  has  bstt 
dispensed  with,  235. 
Service  of  subpoena  upon  dark  in  court  in  original  suit,  not  good,  267. 
Parties  may  be  added  by,  393. 
SURETIES.     Vide  Parties. 
SURPLUS : 

Bankrupt  or  insolvent  cannot  sue  his  assignees  for,  75. 

secttt  the  assignee  of  such  surplus,  ibw 
Persons  interested  in.     Vide  Parties. 
SURRENDER: 

In  what  way  to  be  stated,  469. 
SURVIVORSHIP : 

As  between  husband  and  wife, 

in  respect  of  her  choses  in  action,  15i. 

chattels  real,  167. 
how  fer  afibcted  by  death  of  either,  before  eettfomeot  executed^  147. 
Vide  Feme  Cotert. 

T. 

TACKING: 

Principle  of  Courts  of  Equity  respecting,  433. 
TECHNICAL  EXPRESSIONS: 

How  hi  they  should  be  used  in  a  bill,  466. 
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TECHNICAL  EXPRESSIONS— Con/tntieei 

Not  abaolotely  neteMwy,  468. 
TENANT  IN  COMMON.     Vide  Pabtim. 
TENANT  IN  TAIL.     Vide  Pabtibs. 

Aetp  Stat  7  Geo.  4^  c  45,  wile's  consent  not  mocemarj  to  payment  nnder. 
TERM  OF  YEASS: 

Interest  of  hnsbend  in  wiSb's,  167. 
Outstanding, 

in  what  manner  tliey  oogfai  to  be  stated  in  a  biH  to  HMtrain  defendant  fiom  setting 
them  ap^  466. 
PosMssiono^ 

how  alleged  in  a  bil^  467. 
THE  KING: 

In  what  cases  biUs  are  addressed  to»  I. 

THEATRES : 

Whether  the  court  will  take  jurisdidion  in  cases  o^  without  pra^g  a  dissolntaon  of 
partnerships  435,  n.  (e). 
TIME: 

Of  the  certainty  required  in  aDegatioBS  o(  in  a  UU,  477. 

on  or  aboutt  ib. 
T«  answo', 

finr  Kfeme  cimeri  midBr  an  order  to  answer  separatelj,  to  be  redumed  finom  date  of 

order,  211. 
crooB-faill,  till  answer  to  original  bill  has  come  in,  discharged  after  amendment  of 

original  bill,  509. 
efuim  when  oMained  after  amendment  actaally  made,  ib. 

Older  ibr,  not  granted  without  defendant  consents  that  aergeant-at^arma  shall 
go^  619. 

of  issuing  sergeantrat-arms  under,  625. 

TITHES, 

Demiw  o(  must  be  stated  to  be  in  writing,  47S. 
Parol,  demise  oC     Vide  Pabtibs. 
TITLE, 

DerivBtiTe^  in  what  cases  to  be  shown  in  a  bill,  422. 
etmtroy  424.     Vide  Biu. 
TITLE  DEEDS: 

Of  the  certainty  required  in  bills  for  the  deliTeiy  up  o(  479. 

where  defendant  has  intermixed  the  boundaries  of  an  estate,  ib. 
TRADER: 

Suita  fef  administering  estate  of.     Vide  Pabtibs. 
TRADING  OF  A  BANKRUPT: 

In  what  cases  it  may  be  disputed,  87,  89.     Vide  Baitkbuptot,  Act  oi. 
TRADING  CONCERN,  Proprietors  of.     Vide  Pabtiks. 
TRANSPORTATION: 

Plaintiff  under  sentence  o(  for  felony  must  give  security  for  cost^  87. 

jeetM  for  a  misdemeanor,  ib. 
Paidon  on  condition  o(  67. 
Eflect  of  return  (irom  before  period  expired,  ib. 

remission  o(  by  goyemors  of  colony,  67,  68. 
Of  husband,  ctNuidereid  as  a  ciril  death,  118. 
TRAVERSE: 

General,  at  the  end  of  answer, 
omitted  in  case  of  infant,  249. 
TREASON.     Vide  Attaitdxb. 
TRICK  OR  CONTRIVANCE: 
Of  husband, 

will  not  defeat  wife  of  her  right  to  maintenance,  182. 
TRUST  without  any  spedfie  purpose. 
Attorney  General  a  necessary  paity  to  a  suit  relating  to,  180. 
For  sale.     Vide  Pabtibs. 
Deed,  Creditors  under.     Vide  Pabtibs. 
TRUSTEE  FOR  FEME  COVERT: 

May  pay  her  property  to  her  husband,  129. 
eeeue  where  a  bill  has  been  filed,  180. 


TRUSTEES  FOR  SALE : 

Bill  hj  against  purGhaaen  under  aereral  oontracts  mH  be  nmlti&iioii^  497. 
TRUSTEES: 

Bills  to  remove, 

What  in^utalioa  in  will  not  be  acandalona,  468. 

Aaaignee  of.     Vide  Paetixs. 

In  what  cases  necessaiy  parties.     Vide  pAmTixs. 

Receipts  oS,  good  discharges. 

eeaiui  que  tnuta  umeoessaiy.     Vide  Pabtixb. 

To  praaerve  contingent  remainders.      Vide  Pastt 
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UNDER-LEASE  of  Wife's  term : 

Effect  o(  npon  her  right  by  aanriYoiahij, 

UNDER^HERIFF.     Vide  Shxeiff. 

UNDERTAKING  BY  PLAINTIFF: 

To  gire  effect  to  rights  of  absent  partiei^  h 

UNNECESSARY  PARTIES.     Vide  Pabtie 


V. 


VACATIONS: 

Trinity  and  Michaelmas, 

not  reckoned  in  computing  the  lime  within  which  an  order  to  amend  miy  be  ob- 
tained, 539. 
or  in  time  for  amendments  after  order,  546. 
VALUE: 

Inadequacy  of, 

court  will  not  entertain  suit  where  value  is  inconsistent  witti  its  digrfty,  432. 
Vide  Bill. 
VARIANCE, 

Between  affidavit  and  bill, 

in  motions  for  substituted  service,  264. 
VENDEE,  Heir  of.     Vide  Paxttis. 

Personal  representative  of.     Vide  Paxtixs. 
VESTRY  ORDER,  Parties  to.     Vide  Paxtixs. 
VEXATIOUS  CONDUCT.     Vide  Foxma  Paufxxts. 
VICAR.     Vide  Paxtixs. 
VINDICTIVE  MOTIVES: 

Allegation  o^  not  scandalous  in  bilb  to  remove  trustees,  453. 
VIVA  VOCE: 

Deeds  and  exhibits  may  be  proved  vied  voce  agamst  an  in&nt,  341. 
seeua  in  the  Exchequer,  ib. 

W. 

WAIVER  of  Right  of  Settiement  by  Wife, 
Eflectof,  146.  Vide  Fxxx  Cotxxt. 
Of  relief  against  absent  partiea, 

in  what  cases  plaintiff  may  cure  defect  of  partiea  by,  389. 
Of  penalties.     Vide  Bill  (Prayer.) 
Or  forfeiture,  demurrer  for  want  of,  499. 
Of  irregularity  in  order  to  amend, 

by  acceptance  of  costs,  541.     Vide  Costs. 
by  applying  to  have  office  copy  bill  amended,  543. 
WALES : 

Great  sessions  of,  abotiahed,  6. 
Attorney  General  of  great  sessioui^  ib. 
WAR: 

Effect  of  war  breaking  out  after  suit  commenced  by  an  alien,  57. 
with  this  eountiy  jucOdaliy  noticed,  58. 
$eeu8  between  foreign  countries. 
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WARDEN  OF  THE  FLEET : 

To  keep  a  ragister  of  priaoDera  lor  contempt,  668. 
To  make  qoarteriy  leporta,  ib.     Vide  PaiaoiriB. 
WARRANT 

to  commence  a  anit     Vide  Authobitt.    Solicitor. 
To  aheriflfs  officer  upon  an  attachment,  583. 

muet  be  indorsed  with  the  name  of  clerk  in  coart  or  aoUcttor,  584. 
must  be  made  before  the  arreat,  ib. 
how  executed,  ib. 

return  to,  585.     Vide  Attachxkrt.     Abrmt. 
Lord  Chancellor'i^  may  be  executed  on  a  Sunday,  ib. 
WASTE, 

By  a  bishop  of  his  temporalities, 

bow  restrained,  7. 
Restrained  till  office  found  at  the  suit  of  the  Crown,  3. 
May  he  restrained  at  the  suit  of  an  infimt  en  venire  »a  mere,  93. 
WAY, 

Right  of,  certainty  required  in  bills  to  establish,  478. 
WEAK  INTELLECT,  Persons  of: 
May  sue  by  theit  proekein  amy,  117. 
Bill  iiy,  may  be  taken  off  the  file,  ib. 

$eeu8  if  filed  before  they  become  so^  ib. 
May  defend  by  guardian,  248. 
Guardian  of,  how  appointed,  ib. 

by  commianon,  ib. 
Answer  of,  by  guardian,  may  be  read  against  them,  249. 
WESTMINSTER : 
Courts  at,  5. 

do  not  recognize  the  Attorney  General  of  other  jurisdictions,  ib. 
WILL: 

Cannot  be  established  against  an  infant  without  examination  of  witnesses,  238. 

unless  ancestor  has  admitted  it,  239. 
In  what  cases  to  be  proved  jmt  teeteif 
against  an  infimt  heir-at-law,  241. 

even  thougji  infant  derives  benefit  under  it,  ib. 
Of  lands,  must  be  averred  to  be  in  writing,  473. 

but  need  not  be  averred  to  be  duly  executed  or  attested,  ib. 

but  usually  is  so  averred,  474. 

WITNESS: 

Prochdn  amy  or  his  wife  cannot  be  witness  in  the  cause,  106. 
Jiiinder  o^  as  a  party,  improper,  390. 
Examined  pro  inUrene  nio,  648. 
WORDS  TO  ENLARGE  MEANING: 
In  what  cases  used  in  bills. 

Scandalous  or  contemptuous  with  respect  to  a  subpoena.     Vide  Svbfobba. 
WRITING : 

Where  made  necessary  by  statute,  need  not  be  averred  in  pleadings,  471 . 
Agreement,  not  necessaiy  that  it  should  be  stated  to  be  in  writing,  472. 
Wherever  necessaiy  at  law,  it  must  be  averred,  475. 
where  things  fie  in  grant,  ib. 
demise  of  tithes  ib. 
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